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PREFACE  TO  VOLUME  XLII. 


It  seems  hardly  worthy  of  the  dignity  of  the  House  of 
the  Lords  to  decide  whether  a  barber's  apprentice  can  be 
required  to  shave  customers  on  Sunday;  but  they  had  to 
do  so  on  an  appeal  from  the  Court  of  Session  in  Scotland 
in  Phillips  v.  InneSj  p.  19. 

An  incident  in  the  infancy  of  the  London  and  North 
Western  Eailway  Company  is  recorded  at  p.  159. 

Price  V.  Dewhurstj  p.  176,  is  one  of  the  small  number 
of  modem  cases  in  which  our  Courts  have  refused  to 
recognize  the  validity  of  a  foreign  judgment.  It  is  at 
least  doubtful  whether  this  has  been  done  except  where 
the  defect  in  the  proceedings  amounted  to  a  want  of 
jurisdiction,  as  in  this  case.  Nevertheless,  there  are 
dicta  of  sufficient  weight  to  shew  that,  if  a  flagrant 
departure  from  substantial  justice  appeared  in  the 
foreign  proceedings,  our  Courts  would  hold  themselves 
free  to  disregard  the  result.  Mere  technical  irregularities 
will  not  avail  for  this  purpose.  See  Pemberton  v.  HtufheSy 
'99,  1  Ch.  781,  790. 

On  the  law  of  real  property  we  have  here  some  decisionji 
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which  pai-tly  have  passed  into  settled  law,  partly  relate  to 
points  not  of  frequent  occuiTence,  but  which  are  still  good 
authorities  and  of  some  importance.  Jones  v.  Jones^  p.  249, 
excluded  the  rule  in  Dearie  v.  Hall,  as  to  priority  by  giving 
notice,  from  application  to  equitable  interests  in  land.  Earl 
of  Scarborough  v.  Savtle,  p.  306,  is  profitable  to  those  who  can  .  Iij 

find  profit  in  the  learning  of  shifting  uses.     Doe  d.  Johnson  :[  y 

v.  Baytupy  p.  359,  lays  down  the  wholesome  rule  that  entry  if. 

obtained  under  colour  of  a  licence  must  not  be  used  to  take 
possession  and  hold  under  an  adverse  claim  of  title.  Such 
an  entry  is  little  better,  in  point  of  merit,  than  ''larceny 
by  a  trick  "  in  the  case  of  chattels.  Bletvcit  v.  Tregonning, 
p.  463,  furnishes  a  good  commentary  on  the  distinction, 
found  obscure  by  many  students  and  not  always  fully  .  ;, 
elucidated  by  writers   on  the   law,  between  a  claim  by  ^,l 

custom  and  a  claim  to  take  a  profit  by  prescription.  >  ^ 

The  right  of  a  jury  to  find  a  general  verdict  is  upheld  in  -.j 

Mayor  of  Devizes  v.  Clark,  p.  450.  ./.i 

Huber  v.  Steiner,  p.  598,  is  a  leading  case  on  the  rule 
that  the  limitation  of  actions  belongs  to  procedure  and  not 
to  the  substance  of  the  action,  and  must  follow  the  lex  fori. 
Smith  V.  Thomas,  p.  617,  is  preserved  as  a  historical 
curiosity  to  shew  how  modem  our  law  of  defamation  is  in 
many  important  points.  The  Court  of  Common  Pleas  held 
in  1835  that  a  defendant  who  pleaded  that  an  alleged  slander 
was  a  privileged  communication  must  expressly  allege  in 
his  plea  that  the  communication  was  made  in  good  faith, 
or,  in  the  current  forensic  language,  without  malice.     It  is 
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not  explained  how  the  plaintiff — who  then  and  for  many 

years  afterwards  conld  not  be  a  witness — was  to  prove  his 

good  faith  aflSrmatively.     The  contrary  of  this  doctrine  has 

been  laid  down  in  onr  own  time,  by  no  means  as  a  novelty, 

by  the  Conrt  of  Appeal  in  Clark  v.  Molynetix  (1877)   3 

Ch.  Div.  237  (see  especially  per  Brett,  L.  J.,  at  p.  237), 

and   by  the  Judicial  Committee  in  Jenoure  v.  Delniege^  '91, 

A,  C.  73.     When  it  is  once  established  that  the  occasion 

was   privileged,  it  is  for  the  plaintiff  to  prove  '^  express 

malice"  if  he  can,  not  for  the  defendant  to  disprove  it. 

Smith  V.  Thonias  remains  of  authority  on  another  point 

as    to    damages,  which,  however,    did   not    seem   to    the 

original  reporter  material  enough  to  be  mentioned  in  the 

head-note.    We  cannot  find  that  Smith  v.  Thomas  has  been 

noted  in  any  of  the  digests  or  text-books  as  overruled  on 

the  first  point,  and  this  is  another  reason  for  calling  special 

attention  to  it. 

Jackson  v.  AdamSj  p.  633,  is  a  more  curious  than 
profitable  case  in  the  same  branch  of  the  law.  Those  who 
have  quari'els  with  churchwardens  may  learn  from  it  that 
a  churchwarden  can  steal  bell-ropes  generally,  though  he 
cannot  steal  those  of  his  own  church ;  they  should  therefore 
be  careful  in  their  choice  of  terms.  In  the  particular  case 
the  defendant  escaped  by  the  plaintiff's  evidence  failing  to 
support  the  innuendo  as  laid. 
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IN    THE    HOUSE    OF    LORDS. 


Appeal  from  the  Court  of  Chancery. 

OAKELEY  V.  PASHELLER  (1).  i836. 

(4  Clark  &  FinneUy,  207—234  ;  S.  C.  10  BHgh  (N.  S.)  548.)  ^^J^  2o! 

Bonds,   joint    and    several — Obligee    giving    time   to    one    obligor 
discliargea  the  other.  Cottenham, 

H.  and  S.,  partners  in  trade,  executed  in  the  year  1811,  four  joint  and  L.C. 

several  bonds  to  O.,  to  secure  re-payment  of  10,000/.,  advanced  to  them  Lord 

by  liis  acceptance  and  payment  of  four  bills  of  exchange,  amoimting  Lyndhurst. 
together  to  that  sum.  Two  of  the  bonds  were  made  payable  in  1817,  [  207  ] 
and  two  in  1818.  S.  died  early  in  1815,  and  his  executors  agreed  with 
H.  and  with  K.,  who  was  then  in  partnership  with  E.,  in  place  of  S., 
that  H.  and  K.,  in  consideration  of  the  outstanding  debts  and  effects  of 
the  former  partnership,  would  pay  certain  sums  to  the  executors,  and 
-would  also  indemnify  S.'s  estate  against  certain  scheduled  debts, 
including  these  bonds.  0.  continued  to  receive  interest  on  the  bonds 
from  the  new  firm  as  well  after  as  before  they  became  due ;  and  the 
annual  accounts  which  they  furnished  to  him  contained  an  accoimt  of  the 
dividends  due  to  him  on  17,000/.  stock,  which  he  lent  to  the  new  firm. 
From  O.'s  correspondence  with  that  firm  in  1820,  it  appeared  that  he 
had,  in  1817,  given  them  three  years  further  time  for  payment  of  *the  [  *208  ] 
bonds,  and  that,  in  1820,  he  gave  twelve  months  further  time.  These 
indulgences  were  granted  without  consent  of  S/s  executors.  In  1823, 
O.  took  from  B.  and  K.  a  collateral  security  for  payment  of  the  debt, 
expressly  reserving  his  right  against  S.*s  estate  in  respect  of  the  bonds, 
but  concealing  that  arrangement  from  S.'s  executors.    In  1829,  O.'s 

(1)   Oriental  Financial  Corporation      Banking  6\>.  *94,  A.  C.  586;  63  L.  J. 
T.  Orerend,  Qurney  &  Co.  (1874)  L.  E.       Ch.  890. 
7  H.  li.  348,  360 ;  Rouse  v.  Bradford 
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Oakblet  executors,  to  whom  he  had  assigned  the  bonds  before  his  death,  applied 

V*  for  payment  of  them  to  S.'s  executors,  who  thereupon  filed  their  bill, 

Pashblleb.  praying  that  it  might  be  declared  that  their  testator's   estate  was 

discharged  from  the  bonds : 

Held,  that  the  indulgence  granted  by  0.,  for  payment  of  the  bonds  in 
1817,  without  consent  of  S/s  executors,  had  the  effect  of  discharging 
his  estate. 

Mr.  George  Beid  and  the  Eev.  Philip  Gastel  Sherard  agreed, 
in  January,  1810,  to  carry  on  the  business  of  West  India 
merchants,  in  partnership,  in  Mincing  Lane,  London,  under 
the  firm  of  George  Reid  &  Co.,  for  a  term  of  seven  years, 
determinable,  however,  on  the  1st  day  of  May,  which  should  next 
happen  after  the  death  of  either  of  them  during  the  said  term ; 
and  it  was  by  the  partnership  articles  stipulated,  that  if  such 
event  should  happen,  the  accounts  of  the  partnership  business 
should  be  made  up  to  that  day,  and  the  stock  and  effects  valued 
as  therein  mentioned.  In  the  second  year  of  the  said  partner- 
ship, Sir  Charles  Oakeley,  the  father-in-law  of  Beid,  in  order 
to  promote  his  success  in  business,  accepted  four  bills  of  exchange 
for  2,500Z.  each,  drawn  upon  him  by  Beid  and  Sherard,  under 
the  said  firm  of  George  Beid  «fc  Co.,  and  payable  to  their  order — 
two  payable  at  three  months,  and  two  at  six  months,  after  their 
dates — and  for  the  purpose  of  securing  to  Sir  C.  Oakeley  the 
[  '209  ]  re-payment  of  all  such  sums  of  money  as  he  should  *become 
liable  to  pay,  and  should  actually  pay  in  respect  of  the  said 
bills,  Beid  and  Sherard  executed  to  him  four  joint  and  several 
bonds,  in  the  penal  sum  of  5,000{.  each,  with  conditions  for 
making  the  same  void,  if  Beid  and  Sherard,  their  heirs, 
executors  or  administrators,  should  pay  to  Sir  C.  Oakeley,  his 
executors  or  administrators,  as  to  two  of  such  bonds,  on  or 
before  the  15th  day  of  October,  1817,  and  as  to  the  other  two 
of  such  bonds,  on  or  before  the  15th  day  of  January,  1818, 
all  such  sums  of  money  as  Sir  C.  Oakeley,  his  executors  or 
administrators,  should  or  might  have  paid  in  honour  and  dis- 
charge, or  on  account  of  the  said  bills  or  of  any  renewed  or 
other  bill  or  bills,  note  or  notes  (if  any)  which  should  be  drawn 
upon  and  accepted  by  Sir  C.  Oakeley,  at  the  request  or  on 
account  of  Beid  &  Co.,  in  lieu  of  the  said  bills,  or  any  of  them, 
together  with  interest  on   such   sum  or  sums  at  the  rate  of 
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five  per  cent,  per  annum,  to  be  computed  from  the  respective  Oakblet 
times  of  paying  the  same.  All  the  bills  and  bonds  were  dated  pasheller. 
the  12th  of  July,  1811.  The  bills  were  negotiated,  and  Sir 
Charles  Oakeley  paid  them  as  they  respectively  became  due,  to 
the  amount,  in  the  whole,  of  10,000Z.,  whereby  that  sum  became 
due  to  him  from  Beid  and  Sherard,  upon 'the  security  of  the  said 
bonds.  Beid  and  Sherard  gave  him  credit  in  account  for  the  said 
sum,  and  paid  him  the  interest  thereon  from  time  to  time. 

P.  C.  Sherard  died  in  November,  1814,  having  by  his  will, 
dated  the  24th  of  August,  1809,  appointed  his  widow,  and  his 
brother  the  Hev.  George  Sherard,  and  Sir  Simon  Haughton 
Clarke,  his  trustees  and  executors  of  his  said  will,  and  they 
shortly  afterwards  proved  the  same  in  the  proper  Ecclesiastical 
Court. 

George  Beid,  as  the  surviving  partner  of  the  firm,  *continued  [  •210  ] 
to  carry  on  the  partnership  business  until  the  1st  of  May,  1815, 
when,  under  the  articles,  the  same  became  determined  (notice 
whereof  was  published  in  the  London  Gazette),  and  the  accounts 
of  the  partnership  were  made  up  by  Beid  to  the  said  1st  May, 
and  the  partnership  stock  and  effects  valued  in  manner  pre- 
scribed by  the  said  articles.  Shortly  afterwards,  and  before 
any  of  the  four  bonds  became  payable,  George  Beid  entered 
into  partnership  in  the  said  business  with  Mr.  Boger  Kynaston, 
who  was  also  a  son-in-law  of  Sir  Charles  Oakeley;  and  by 
articles  of  agreement,  dated  the  8th  June,  1815,  and  made 
between  George  Beid,  of  the  first  part,  Sarah  Haughton  Sherard, 
Sir  Simon  Haughton  Clarke  and  George  Sherard,  as  executors 
as  aforesaid,  of  the  second  part,  and  the  said  Boger  Kynaston, 
of  the  third  part,  after  reciting  that  it  had  been  agreed  that 
Beid  should  be  entitled  to  all  the  outstanding  debts  and  effects 
of  the  partnership  between  him  and  Sherard,  (except  certain 
debts  therein  mentioned,)  upon  paying  to  the  said  executrix  and 
executors  of  P.  C.  Sherard,  the  sum  of  3,805Z.  5«.  8d,,  and 
securing  to  them  the  sum  of  49,622i.  16«.  6d.,  with  interest, 
from  the  1st  of  May  then  last,  and  indemnifying  the  said 
executrix  and  executors  from  all  the  outstanding  debts  and 
engagements  of  the  said  partnership,  specified  in  the  first 
schedule  thereunder  written,  by  the  joint  and   several  bonds 

1—2 
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Oakeley  of  Beid  and  Kynaston,  in  the  penalty  of  150,000Z.,  it  was  wit- 
Pashellbb.  nessed  that  Beid  did  thereby  covenant  and  agree  with  the  said 
Sarah  H.  Sherard,  Sir  S.  H.  Clarke  and  G.  Sherard,  that  he 
would,  as  soon  as  conveniently  might  be,  assign  all  the  debts 
specified  in  the  second  schedule  to  the  said  agreement,  unto  two 
trustees,   to  be  named  by  both  parties  as  therein  mentioned, 

[  •211  ]  for  securing  the  payment  of  the  promissory  *note&  therein 
mentioned,  to  be  given  by  Beid  and  Kynaston  for  the  payment 
so  to  be  made  to  Sarah  H.  Sherard,  Sir  S.  H.  Clarke  and 
G.  Sherard,  as  such  executors  as  aforesaid,  and  after  payment 
thereof,  in  trust  for  Beid,  his  executors,  administrators  and 
assigns ;  and  Beid  and  Kynaston  did  thereby  covenant  and  agree 
with  Sarah  H.  Sherard,  Sir  S.  H.  Clarke  and  G.  Sherard,  as 
such  executors,  that  they  would,  after  the  execution  of  the  said 
agreement,  execute  and  deliver  to  Sarah  H.  Sherard,  Sir  S.  H. 
Clarke  and  G.  Sherard,  as  such  executors,  a  good  and  sufficient 
bond  in  the  penalty  of  150,00OZ.,  conditioned  for  the  payment 
of  the  outstanding  debts  and  engagements  of  the  said  partner- 
ship, specified  in  the  first  schedule  to  the  said  agreement,  and 
also  against  all  debts  due  in  respect  of  the  ships  belonging  to 
the  said  partnership,  and  for  indemnifying  Sarah  H.  Sherard, 
Sir  S.  H.  Clarke  and  G.  Sherard,  as  such  executors,  against 
all  claims  in  respect  thereof. 

The  first  schedule  to  the  agreement  contained,  amongst  other 
particulars,  the  following  entry :  **  Sir  C.  Oakeley,  10,000i.,'* 
referring  to,  and  intending  to  express  the  amount  secured  by 
the  said  four  bonds.  No  notice  of  the  agreement  was  given  to 
him  by  the  executors  of  P.  C.  Sherard.  The  promissory  notes 
so  agreed  to  be  given  by  Beid  and  Kynaston,  were  accordingly 
given,  and  have  all  been  paid,  but  the  bond  of  indemnity  from 
them,  was  never  given  to  the  executors  of  P.  C.  Sherard,  nor  was 
any  other  instrument  executed  in  pursuance  of  the  provisions 
of  the  said  agreement. 

Beid  and  Kynaston  continued  the  business,  under  the  same 
firm  of  George  Beid  &  Co.,  in  partnership  together  until  the  year 
1826,  when  Beid  died.     They  adopted  the  debt  of  10,OOOZ.  due 

[  •212  ]  to  Sir  Charles  Oakeley,  *and  gave  him  credit  for  it  in  account, 
and  paid  him  interest  thereon.    The  appellant,  Edward  Oakelej% 
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son  of  Sir  C.  Oakeley,  was  a  clerk  in  their  house,  with  a  prospect     Oakelst 

Aft 

of  becoming  connected  with  them  as  a  partner ;  Sir  Charles  was    pashellbr. 

apprised  by  them  of  the  arrangement  which  they  formed  for 

continuing  the  business.    Annual  accounts  were  made  out  from 

time  to  time  by  Beid  and  Eynaston,  and  transmitted  to  him,  in 

which'  he  was  credited  with  the  said  sum  of  10,000Z.,  and  the 

interest  thereon,  and  debited  with  payments  which  they  made 

for  the  interest.    He  accommodated  them  with  a  further  loan 

of  about  17,000Z.  stock,  and  the  same  annual  accounts  comprised 

this  sum,  and  the  dividends  which  became  due  to  him  in  respect 

thereof,  and  the  payments  which  they  made  for  such  dividends. 

In  a  correspondence  between  him  and  Kynaston,  the  debt  of 

10,O0OZ.  was  spoken  of  and  referred  to  as  a  debt  due  from  the 

house  of  Beid  and  Kynaston,  and  it  was  in  all  respects  treated 

as  a  debt  from  them. 

In  the  year  1818  George  Sherard  died,  leaving  the  said 
Sarah  H.  Sherard  and  Sir  S.  H.  Clarke,  his  co-executors,  him 
surviving,  and  Sarah  H.  Sherard  intermarried  with  Mr.  John 
Pasheller. 

When  the  four  bonds  became  payable  in  1817  and  1818,  no 
application  was  made  to  the  executors  of  P.  C.  Sherard  for 
payment.  In  a  suit  in  Chancery,  Sherard  v.  Sherard,  instituted 
in  1815  by  some  of  P.  C.  Sherard's  legatees,  against  his 
representatives  for  the  administration  of  his  estate,  a  decree 
was  pronounced  in  February,  1818,  referring  it  to  the  Master 
to  take  the  usual  accounts  of  his  assets  and  of  his  debts ;  and 
advertisements  were  duly  published  in  the  usual  manner,  calling 
upon  his  creditors  to  come  in  and  prove  their  debts  under  the 
decree.  No  claim  was  made  *under  that  decree  in  respect  of  the  [  •213  ] 
bonds,  until  as  hereinafter  mentioned. 

It  appeared  from  numerous  passages  in  a  correspondence 
between  Sir  C.  Oakeley  and  Beid  and  Kynaston,  that  in  1817 
or  1818  Sir  C.  Oakeley  agreed  with  Beid  and  Kynaston,  or 
consented,  at  their  request,  to  allow  the  said  sum  of  10,000{.  to 
remain  in  their  hands  for  their  use,  and  as  a  loan  to  them,  and 
not  to  call  on  them  for  payment  thereof  for  a  period  of  three 
years.  Sir  Charles,  in  a  letter  to  Mr.  Kynaston,  dated  the 
18th  of  September,  1820,  expressed  himself  as  follows:  ''The 
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Oakbley  bonds  of  the  house  which  were  granted  to  me  in  1811  and  1812, 
Pabhbllbb.  payable  in  six  years,  and  the  payment  of  which  was  suspended 
for  three  years  longer,  in  consequence  of  my  engagement  in 
1817,  will  become  due  on  the  15th  of  October  and  15th  of 
January  next,  at  which  periods  I  hope  it  will  be  convenient  to 
the  house  to  discharge  them."  In  another  letter  to  the  same, 
dated  the  5th  of  October,  1820,  after  mentioning  to  the  effect 
that  he  was  desirous  of  placing  his  property  on  real  or  Govern- 
ment securities,  he  expressed  himself,  with  reference  to  the  said 
sum,  as  follows :  "  Under  the  circumstances  above  stated,  I  must 
candidly  confess  to  you,  that  it  would  not  be  convenient  to  me 
to  enter  into  any  new  engagements  for  continuing  the  advance 
of  10,0002.  beyond  the  term  of  my  former  agreement."  In 
answer  to  further  applications  made  by  Mr.  Kynaston,  on  behalf 
of  himself  and  Reid,  proposing  some  arrangement  for  the 
advancement  of  the  appellant,  and,  with  reference  thereto, 
requesting  Sir  C.  Oakeley  to  allow  further  time  for  payment 
of  the  said  sum  of  money,  he  wrote  a  letter  to  Kynaston,  dated 
the  14th  of  October,  1820,  in  which  occurs  this  passage:  "I 
[  •214  ]  expressed  in  my  last  letter,  that  it  would  not  be  convenient  *to 
me  to  enter  into  any  new  engagements  for  continuing  my 
advance,  but  this  arose  from  the  circumstances  explained  in 
the  former  part  of  my  letter,  and  not  from  any  desire  to  subject 
the  house  to  the  smallest  inconvenience,  or  a  wish  to  receive 
payment  of  my  loan  without  waiting  any  further  proposal  on 
Edward's  behalf.  On  the  contrary,  I  shall  be  happy  to  wait 
twelve  months  (the  time  you  require),  in  order  to  receive  such 
a  proposal,  trusting  it  will  be  of  a  nature  calculated  as  much 
as  possible  to  meet  the  wishes  I  have  communicated  respecting 
the  final  arrangement  of  my  pecuniary  concerns." 

In  the  year  1828,  Sir  C.  Oakeley  having  pressed  Beid  and 
Kynaston  to  give  him  some  security  for  the  said  sum  of  10,0002., 
it  was  proposed  that  they  should  for  that  purpose,  assign  to  him 
certain  policies  of  insurance,  and  a  draft  of  the  proposed  assign- 
ment was  prepared.  Mr.  Burfoot,  the  solicitor  of  Sir  Charles^ 
not  being  aware  of  the  engagements  entered  into  for  continuing 
the  loan  to  Beid  and  Kynaston,  and  supposing  that  the  estate 
of  P.  C.  Sherard  was  still  liable  on  the  said  bonds,  proposed  that 
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each  intended  security  should  be  communicated  to  his  executors,     Oakblet 
and  that  they  should  be  requested  to  assent  thereto,  in  order    pashellbb. 
that  his  estate  might  not  be  discharged  from  the  bonds.    Eeid 
and  Kynaston,  or  their  solicitor  on  their  behalf,  thereupon 
represented  that,  if  such  proposed  security  were  communicated 
to  the  executors,  they  would  call  upon  them  to  pay  the  bonds, 
and  indemnify  the  estate  of  P.  C.   Sherard  therefrom,  and 
requested  that  the  said  proposed  security  might  not  be  com- 
municated to  the  executors.     Sir  C.  Oakeley  consented  to  that 
request ;  and  Mr.  Burfoot,  as  his  solicitor,  consulted  with  counsel 
about  the  mode  in  which  such  security  could  be  framed,  so  as 
that  the  *same  might  be  concealed  from  the  executors  of  P.  C.       [  •215  ] 
Sherard,  without  discharging  his  estate. 

This  transaction  is  stated  in  the  following  extracts  from  letters 
which  passed  on  the  occasion  between  Mr.  Burfoot  and  Sir  C. 
Oakeley.  Mr.  Burfoot,  in  a  letter  dated  the  11th  of  August, 
1828,  asks  Sir  Charles,  ''Is  it  your  intention  to  give  up  your 
claim  upon  Mr.  Sherard,  or  his  estate,  by  virtue  of  the  bonds  ? 
If  not,  I  must  advise  with  my  conveyancer,  how  far  taking 
another  security  from  his  co-obligor,  will  have  the  effect  of 
releasing  him,  or  rather  his  estate,  as  I  believe  that  he  is  not 
living.''  Sir  Charles  wrote,  in  answer  to  Mr.  Burfoot,  a  letter, 
dated  the  18th  August,  1828,  in  part  as  follows:  "I  always 
considered  Beid  and  Sherard  jointly  and  severally  responsible 
for  the  bills,  amounting  to  10,0002.,  which  I  had  paid;  but, 
thinking  myself  quite  secure  without  calling  upon  Mr.  Sherard's 
executors  after  his  death,  I  have  yet  taken  no  steps  for  that 
purpose.  Whether  any  thing  can  now  be  obtained  from  Mr. 
Sherard's  estate,  by  virtue  of  the  bonds,  you  can  perhaps  easily 
ascertain;  but  the  matter  seems  more  immediately  to  concern 
his  co-obUgor,  Mr.  Beid,  who  has  undertaken  for  the  security 
of  the  whole  demand."  During  the  treaty  for  further  security, 
Mr.  Burfoot  wrote  to  Sir  Charles  a  letter,  dated  the  18th 
December,  1828,  and  in  part  as  follows :  ''  As  to  the  assignment 
of  the  policies,  and  giving  notice  to  Mr.  Sherard's  executors, 
some  di£9calties  have  arisen:  when  the  draft  assignment  was 
sent  to  Mr*  Le  Blanc  for  perusal,  on  the  part  of  Messrs- 
Beid  &  Co.,  he  informed  me,  that  they  had  already  assigned  the 
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Oakeley  debt  due  from  Mr.  Beckford,  to  Messrs.  Woodbridge,  Dyer  &  Co., 
Pashelleb.  as  a  running  security  for  certain  advances;  consequently,  that 
[  •216  ]  they  could  not  assign  any  portion  of  that  debt,  as  we  had  ♦pro- 
posed, but  only  the  policies  to  you ;  and  he  objected  to  applying 
to  Mr.  Sherard's  executors  for  their  consent  to  taking  the 
collateral  security,  inasmuch  as  that  would  have  the  effect  of 
their  insisting  on  Messrs.  Beid  &  Co.  immediately  discharging 
the  bonds,  which  would  not  be  convenient  for  them  to  do ;  and 
he  submitted,  that,  taking  a  collateral  security  from  one  of  the 
obligors,  would  not  discharge  the  estate  of  the  other.  Upon  this 
latter  point,  we  have  seen  Mr.  Preston  this  morning,  who  con- 
siders that,  provided  no  time  be  given  for  the  payment,  that  is, 
that  the  payment  is  not  by  express  words  in  the  deed  postponed 
to  a  future  day,  it  will  not  operate  as  a  discharge  to  Mr.  Sherard's 
estate;  and  that,  if  we  cannot  get  an  assignment  of  Mr. 
Beckford's  debt,  we  must  be  satisfied  with  the  policies.  We 
shall  therefore  alter  the  deed  accordingly,  and  endeavour  to  get 
it  executed  by  Mr.  Kynaston  before  he  returns  to  Paris."  Sir 
Charles  Oakeley,  in  answer,  wrote  to  Mr.  Burfoot  a  letter  dated 
the  20th  December,  1828,  and  in  part  as  follows :  "  With  respect 
to  the  application  to  Mr.  Sherard's  executors,  I  am  certainly  not 
disposed  to  take  any  step  which  might  embarrass  the  house,  and 
I  am  glad  to  find  that  my  abstaining  from  the  application  at  this 
time,  will  not  affect  any  claim  on  the  executors,  since  there 
is  no  stipulation  in  the  bonds  for  postponing  payment  to  a 
future  day." 

An  assignment  of  the  policies  was  accordingly  executed, 
bearing  date  the  18th  of  December,  1823,  and  made  between 
Beid  and  Kynaston,  of  the  first  part.  Sir  C.  Oakeley,  of  the 
second  part,  and  his  son  Edward  Oakeley  (the  appellant),  of  the 
third  part.  It  recited  (amongst  other  things)  that  there  was 
then  due  to  Sir  C.  Oakeley,  on  the  said  bonds,  the  principal  sum 
[  •217  ]  of  10,000Z.,  all  interest  having  been  paid  *up  to  the  date  thereof ; 
and  that  P.  C.  Sherard  had  died,  and  that  Beid  had  subsequently 
formed  a  partnership  with  Kynaston,  and  that  such  partnership 
had,  since  its  formation  as  between  themselves  and  the  executors 
of  P.  C.  Sherard,  assumed  the  said  debt  of  10,000Z.,  and  paid  the 
interest  of  the  same  to  Sir  C.  Oakeley,  but  he.  Sir  Charles,  had 
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not  in  any  manner  discharged  the  estate  of  P.  C.  Sherard  from  Oakeley 
the  payment  of  the  several  sums  secured  by  the  said  bonds,  and  pashellbr. 
that  in  order  collaterally  and  further  to  secure  the  payment  of 
the  said  principal  sum^  and  interest  thereafter  to  grow  due  in 
respect  of  the  same,  but  expressly  without  prejudice  to  the  said 
lour  several  bonds,  or  to  any  remedies  which  Sir  C.  Oakeley 
might  possess  against  either  of  the  parties  sealing  the  same,  or 
against  their  estates,  and  in  particular  against  the  estate  of 
P.  C.  Sherard,  Beid  and  Kynaston  had  agreed  to  assign,  and 
they  thereby  assigned  to  the  said  Edward  Oakeley,  his  executors, 
administrators  and  assigns,  several  policies  of  insurance  therein 
mentioned  to  have  been  effected  on  the  life  of  Horace  William 
Beckford,  Esq.,  for  sums  making  together  10,0002.,  and  the 
benefit  thereof,  upon  the  trusts  therein  mentioned,  for  further 
and  collaterally  securing  the  sum  of  10,0002.  due  on  the  said 
bonds ;  and  they  thereby  jointly  and  severally  covenanted  for  the 
payment  of  the  said  sum  of  10,0002.  and  interest. 

George  Beid  died  in  1826,  having  appointed  J.  E.  Hammet 
and  Edward  Oakeley  (the  appellant),  and  William  Oakeley, 
executors  of  his  will,  who  duly  proved  the  same;  but,  as  they 
alleged,  his  assets  were  insufficient  for  the  payment  of  his  debts. 
Up  to  his  death,  the  interest  on  the  10,000Z.  was  paid  by  himself 
and  Kynaston,  and  afterwards  Kynaston  for  some  ""time  continued  [  *218 
the  payment,  until  his  affairs  became  embarrassed. 

Sir  Charles  Oakeley,  by  indenture  dated  the  5th  of  September, 
1826,  assigned  (amongst  other  property)  the  said  four  bonds 
unto  his  sons,  the  appellant  and  William  Oakeley,  and  Thomas 
Hinckley,  ^nd  shortly  after  the  execution  thereof,  died,  having 
by  his  will,  duly  made  and  executed,  appointed  his  said  sons  and 
Thomas  Hinckley  executors  thereof,  who  duly  proved  the  same. 
In  May,  1827,  Hinckley  wrote  a  letter  to  Sir  Simon  H.  Clarke, 
one  of  the  representatives  of  P.  C.  Sherard,  intimating  that  the 
trustees  or  executors  of  Sir  Charles  Oakeley  had  found  amongst 
his  papers  the  said  four  bonds,  all  interest  whereon,  it  was  by 
the  said  letter  stated,  had  regularly  been  paid  to  that  time,  and 
that  so  long  as  the  interest  continued  to  be  so  paid,  the  trustees 
would  not  probably  wish  to  call  in  the  principal,  but  that,  in 
i^onsequence  of  the  recent  death  of  Mr.  George  Beid,  they  deemed 
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Oakklbt  it  proper  to  apprise  the  representatives  of  P.  C.  Sherard  of  their 
Pashbller.  liability.  Kynaston  ceased  to  pay  the  interest  in  1828,  and  in 
January,  1829,  the  appellant  and  William  Oakeley,  and  Thomaa 
Hinckley,  as  assignees  of  the  bonds,  brought  a  state  of  facts  and 
charge  into  the  Master's  office,  under  the  decree,  in  the  cause 
of  Sherard  v.  Sherard^  whereby  they  claimed  the  sum  of  10,000Z., 
with  interest  thereon  from  the  1st  of  November,  1828,  as  a 
debt  due  to  them  from  the  estate  of  P.  C.  Sherard,  by  virtue 
of  the  said  four  bonds.  The  proceedings  upon  this  state  of 
facts  and  charge  were  suspended  to  await  the  decision  of  the 
following  suit. 

In  April,  1829,  Mrs.  Pasheller  and  her  husband,  who  is  since 
dead,  and  Sir  S.  H.  Clarke,  exhibited  their  bill  in  Chancery 
[*2i9]  against  the  said  J.  E.  Hammet,  *the  appellant,  and  William 
Oakeley,  Thomas  Hinckley  and  Roger  Kynaston,  which  bill,, 
after  stating  (amongst  other  things)  to  the  purport  or  effect 
hereinafter  stated,  prayed  that  it  might  be  declared,  that  the 
estate  of  the  said  testator,  P.  C.  Sherard,  was  discharged  and 
exonerated  from  the  payment  of  all  sums  of  money  due  and  to- 
become  due,  or  alleged  to  be  due  in  respect  of  the  said  bonds, 
or  either  of  them ;  and  that  the  defendants,  the  appellant,  and 
William  Oakeley,  and  Thomas  Hinckley,  might  be  restrained 
from  taking  any  proceeding  or  proceedings,  to  obtain  payment 
of  the  sums  due  or  to  become  due,  in  respect  of  the  four  several 
bonds,  or  either  of  them,  out  of  the  assets  of  the  said  testator, 
and  that,  if  necessary,  the  said  bonds  might  be  delivered  up  to- 
the  plaintiffs  to  be  cancelled;  or  in  case  the  Court  should  be 
of  opinion  that  the  estate  of  the  testator,  Sherard,  was  not  so- 
discharged,  then  that  the  said  defendants,  the  appellant  and 
William  Oakeley,  and  J.  E,  Hammet,  as  the  executors  of  George 
Reid,  and  the  defendant  Roger  Kyftaston,  might  be  decreed  to 
take  up  and  pay  the  said  several  bonds,  or  so  much  as  might 
be  due  thereon,  and  to  exonerate  and  indemnify  the  estate  of 
P.  C.  Sherard  from  the  payment  thereof;  and  to  pay  to  the 
plaintiffs  what,  if  any  thing,  they  might  be  compelled  to  pay 
out  of  the  assets  of  P.  C.  Sherard,  in  respect  of  the  said  bonds,, 
together  with  all  costs,  charges  and  expenses  which  had  been 
or  might  be  incurred  by  the  plaintiffs  in  respect  of  the   said 
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bonds  ;  and  that  it  might  m  that  case  also  be  declared,  that  the     Oakelet 
plaintiffs  bad  a  lien  upon  the  said  policies  of  insurance,  for    pabhellbb. 
indemnifying  them  against  the  said  bonds ;  and  that  the  same 
might,  if  necessary,  be  sold,  and  the  proceeds  applied  in  pay- 
ment of  what,  if  any  thing,  was  due  upon  the  said  bonds,  or 
*to  indemnify  the  plaintiffs  against  the  bonds,   and  costs  and       [  *220  ] 
expenses;   or  that  the  said  policies,  and  the  benefit  of  the 
indenture  of  the  17th  of  December,  1828,  might  be  assigned  to 
them,  and  that  they  might  be  at  liberty  to  commence  such 
proceedings  as  they  might  be  advised  upon  the  covenants  therein 
contained,  against  the  estate  of  George  Beid,  and  against  Boger 
Kynaston,  in  the  names  of  the  appellant,  and  William  Oakeley, 
and  Thomas  Hinckley. 

The  several  defendants  appeared  to  the  bill,  and  put  in  their 
answers,  which  being  replied  to,  and  the  cause  being  at  issue, 
the  parties  agreed  upon  admissions  of  several  documents,  letters 
and  facts,  to  be  considered  and  treated  at  the  hearing  as  proved 
in  the  cause. 

Among  the  documents  so  admitted  and  read  were  the  said 
articles  of  agreement,  dated  the  8th  of  June,  1815,  the  said  four 
several  bonds,  dated  respectively  the  12th  July,  1811 ;  the  said 
indenture  of  assignment  of  the  policies  of  insurance,  dated  the 
18th  day  of  December,  1828 ;  the  said  other  indenture  of  assign- 
ment of  the  bonds,  dated  the  5th  September,  1826,  by  Sir  G. 
Oakeley,  to  the  appellant,  and  William  Oakeley,  and  Thomas 
Hinckley ;  a  copy  of  the  said  state  of  facts  and  charge  carried 
into  the  Master's  office  on  the  22nd  of  January,  1829,  in  Sherard 
V.  Sherard;  and  an  affidavit  of  the  appellant,  and  William 
Oakeley,  and  Thomas  Hinckley,  in  support  of  such  state  of  facts 
and  charge. 

Among  the  letters  admitted  and  read  at  the  hearing,  were  the 
extracts  hereinbefore  set  forth,  and  also  those  which  follow.  A 
letter  from  Mr.  Kynaston  to  Sir  C.  Oakeley,  dated  January  28rd, 
1821,  contained  this  passage :  ''  At  present  it  is  quite  impossible 
for  us  to  fix  the  exact  period  when  we  may  be  able  to  *meet  your  [  •221  ] 
bonds  with  perfect  convenience,  inasmuch  as  it  must  depend  on 
a  variety  of  circumstances,  which  cannot  at  this  time  be  pro- 
nounced upon  with  certainty."    This  letter  then  refers  to  a 
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Oakbley  recent  shock  which  the  writer's  firm  met  with,  and  contains  an 
Pabhellkr.  application  to  Sir  C.  Oakeley  for  a  loan.  Sir  Charles,  in  reply, 
wrote  a  letter,  dated  the  24th  of  January,  1821,  containing  this 
passage:  ^' Under  these  circumstances,  I  cannot  assist  the 
concern  in  any  other  way  than  by  allowing  some  further  time 
for  the  payment  of  their  bonds,  under  such  an  arrangement  as 
must  necessarily  take  place  in  the  course  of  a  few  months."  In 
another  letter,  dated  February  18th,  1822,  after  consenting  to 
renew  an  acceptance  of  a  bill  for  5,0002.  at  Mr.  Eynaston's 
request,  he  expresses  himself  as  follows :  '*  With  respect  to  my 
own  claims  on  the  house,  I  shall  not  touch  on  them  at  present, 
but  trust,  as  soon  as  Mr.  Beid  returns  from  Jamaica,  this  point 
will  receive  the  earliest  consideration,  with  a  view  to  a  settlement 
of  the  account.** 

In  a  letter,  dated  December  26th,  1822,  Sir  G.  Oakeley  writes 
to  Mr.  Kynaston,  as  follows :  "  I  am  truly  concerned  to  perceive 
that  the  pecuniary  difficulties  of  the  house  have  not  yet  abated, 
and  that  from  Mr.  Wildman's  failure  and  other  untoward  events, 
you  are  prevented,  not  only  for  taking  any  measures  at  present 
for  the  liquidation  of  my  claims  on  the  house,  but  that  the 
pressure  upon  you  still  continues  such,  that  you  feel  it  necessary 
to  request  another  renewal  of  my  acceptance  for  a  year.  These 
circumstances,  I  confess,  for  reasons  with  which  you  are 
acquainted,  create  no  small  embarrassment  in  my  own  affairs. 
From  the  account  you  give  of  the  disappointments  and  losses 
which  the  house  has  already  experienced,  and  of  the  unpropitious 
[  *222  ]  state  of  West  India  ^concerns  in  general,  I  am  led  to  apprehend 
disappointment  myself,  and  that  at  a  period  of  life  when  I  shall 
be  least  capable  of  surmounting  it ;  under  this  impression  I  feel 
confident,  however,  that  the  house  is  fully  disposed  to  secure  me 
as  far  as  their  means  will  permit,  and  that  if  they  see  no  very 
near  prospect  of  reducing  my  claim,  some  assignment  and  stipu- 
lations like  those  which  I  received  from  Mr.  Beid,  may  be  granted 
for  my  satisfaction.  Indeed,  without  something  of  this  nature, 
I  could  not  venture,  in  my  present  circumstances,  to  renew  an 
acceptance  which,  though  highly  improbable,  might  by  some 
possibility  come  upon  me  for  payment."  And  in  another  letter 
to  the  same,  dated  January  1st,  1823,  he  writes  thus  :  ''  I  never 
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entertained  a  doubt  of  the  ultimate  security  of  my  claims  on  the  Oakelby 
bouse ;  but  from  the  account  you  gave  me  of  the  heavy  loss  pashkllbb. 
sustained  by  Mr.  Wildman's  failure,  and  the  depressed  state 
of  West  India  concerns  in  general,  I  saw  little  probability  of  your 
being  able  for  some  time  to  clear  my  account.  I  felt  anxious, 
therefore,  to  obtain  such  a  provision  as  might  secure  the  gradual 
payment  by  instalments,  and  this  kind  of  provision  I  certainly 
thought  it  might  not  be  inconvenient  to  the  house  to  give.  For 
the  reasons  you  assign,  I  am  perfectly  content  to  await  Mr. 
Beid's  arrival  for  the  further  consideration  of  the  subject,  and 
upon  this  understanding  I  shall  with  great  pleasure  renew  my 
acceptance  for  another  year.  I  trust  from  the  proofs  I  have 
already  given,  that  you  are  well  apprised  of  my  disposition  to 
accommodate  the  house  as  far  as  my  own  circumstances  will 
permit."  He  writes  in  another  letter  to  Mr.  Kynaston,  on  the 
24th  July,  1823,  as  follows:  ''I  am  anxious  to  bespeak  your 
earliest  attention  to  my  claims  on  the  house,  and  to  propose 
something  on  my  own  part  in  order  to  *facilitate  a  settlement,  [  •223  ] 
which  may  correspond,  as  far  as  circumstances  will  permit,  with 
the  views  I  have  already  explained  to  you.  I  am  sorry  to  learn 
from  Edward  (to  whom  you  referred  me  for  information  respecting 
the  affairs  of  the  house),  that  your  situation  at  present  will  not 
allow  of  any  very  early  payment  of  my  loans.  Under  these 
circumstances  it  becomes  indispensably  necessary,  on  behalf  of 
my  family,  that  I  should  take  the  best  security  that  the  house 
can  provide  for  me ;  and  this  caution,  indeed,  seemed  so  reason- 
able to  yourself,  that  in  your  letter  of  the  29th  December  last, 
you  observe,  that  '  you  can  have  no  objection  to  join  in  the 
assignment  to  me  of  any  of  the  securities  which  the  house 
possesses.'  I  learn  from  Edward  that  you  have  policies  of 
insurance  to  offer  for  10,000Z.,  which  I  am  willing  to  take  as  a 
security  for  my  first  loan  to  that  amount  in  1811.  For  the  other 
loan  of  17,096Z.  5«.  8d.  Three  per  Cent,  stock,  I  am  willing  to 
allow  time  for  replacing  this  stock  by  annual  instalments." 

Several  accounts  were  comprised  in  the  admissions  respec- 
tively headed  and  entitled  "  Debtor,  Sir  C.  Oakeley,  Bart.,  in 
account  with  George  Eeid  &  Co.,  creditor,"  and  dated  respec- 
tively the  Ist  of  May,  1812 ;  1st  of  May,  1823 ;  30th  of  April, 
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Oakelby  1814  ;  Ist  of  May,  1815 ;  Ist  of  May,  1816  ;  let  of  May,  1819 ; 
Pashelleb.  Ist  of  May,  1824,  and  80th  of  April,  1825.  These  were  accounts 
furnished  by  the  house  of  Beid  &  Go.  to  Sir  G.  Oakeley,  debiting 
him  with  the  sums  paid  to  his  bankers  from  time  to  time,  for 
interest  on  the  10,0002.  bond  debt,  and  the  loan  of  stock  made 
by  him  to  the  house,  and  giving  him  credit  for  the  said  10,0002., 
and  for  the  further  loan,  and  for  the  dividends  and  interest  due 
on  them. 
[  ^224  ]  The  cause  came  to  be  heard  upon  the  above  evidence  *before 

Sir  John  Leach,  Master  of  the  Bolls,  on  the  18th  of  June,  1832, 
when  his  Honour  made  a  decree,  whereby  he  declared  that  the 
estate  of  P.  G.  Sherard  was  discharged  and  exonerated  from  the 
payment  of  all  sums  of  money  due  and  to  become  due,  or  alleged 
to  be  due  in  respect  of  the  said  four  several  bonds,  bearing  date 
respectively  the  12th  of  July,  1811,  or  any  or  either  of  them, 
and  that  the  appellant  and  the  said  Thomas  Hinckley  should  be 
restrained  by  the  perpetual  injunction  of  the  Gourt  from  taking 
proceedings  either  at  law  or  in  equity,  to  obtain  payment  for  the 
sums  due  or  to  become  due  in  respect  of  the  said  four  several 
bonds,  or  any  or  either  of  them,  out  of  the  assets  of  the  said 
testator,  P.  G.  Sherard.  His  Honour  did  not  think  fit  to  give 
costs  on  either  side. 

The  Master  of  the  Eolls,  in  pronouncing  this  decree,  said  it 
was  not  on  the  transactions  of  1828,  relating  to  the  taking  the 
assignment  of  the  policies  of  insurance  as  a  collateral  security 
for  payment  of  the  bonds,  that  he  came  to  the  conclusion  that 
P.  G.  Sherard's  estate  was  discharged,  for  he  was  of  opinion 
that  if  that  estate  was  liable  in  the  bonds  up  to  1828,  it  was  not 
discharged  by  that  transaction.  But  in  1817,  Sir  G.  Oakeley 
enters  into  an  agreement  with  the  two  partners,  who  had  become, 
as  between  them  and  the  executors  of  P.  G.  Sherard,  the 
principal  debtors  on  the  bonds,  and  he  agrees,  as  appears  from 
the  letters  and  accounts,  to  give  them  three  years'  time  for  pay- 
ment of  the  demand.  Indeed,  he  could  not  within  the  three  years 
proceed  against  the  principal  debtors  or  the  surety  in  respect  of 
this  demand ;  and  if  he  could  not  proceed  against  either,  the  surety 
is  relieved,  and  for  this  reason,  because  whatever  he  paid,  he  has 
[  •22.5  ]      a  right  to  call  on  the  principal  debtor  to  repay  him  *what  he 
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80  adyanced.  But  if  there  be  a  delay  for  three  years,  he  may  Oakblvt 
be  prejudiced  by  such  delay,  because  in  the  meantime  the  pashbllbr. 
solvent  principal  debtor  may  become  insolvent,  and  so  by  the 
act  of  the  creditor  the  surety  would  have  lost  his  remedy  against 
the  principal  debtor.  The  time  granted  to  the  principal  debtor 
in  this  case  in  1817,  discharged  the  estate  of  Sherard.  As 
however  the  executors  were  guilty  of  inattention,  and  were  not 
aware  of  the  circumstance  by  which  their  testator's  estate  was 
discharged  from  the  payment  of  these  bonds,  though  the  Court 
was  bound  to  give  them  relief,  from  the  consequences  of  Sir  G. 
Oakeley's  conduct,  yet  they  were  not  entitled  to  costs. 

Edward  and  William  Oakley  appealed  to  the  Lord  GHANqELLOB, 
who,  by  an  order  dated  the  8th  of  March,  1884,  affirmed  the 
decree. 

Sir  Simon  H.  Glarke  and  Mr.  Pasheller  died  after  the  hearing 
of  the  decree,  leaving  Mrs.  Pasheller  the  only  personal  repre- 
sentative of  tthe  said  P.  G.  Sherard  surviving,  and  to  whom  all 
interest  in  the  matters  of  the  suit  survived. 

William  Oakeley  also  died,  leaving  the  said  Edward  Oakeley 
and  Thomas  Hinckley,  his  co-executors,  him  surviving. 

Edward  Oakeley  appealed  to  this  House  from  the  said  decree 
and  order  affirming  it.  Before  the  appeal  came  to  be  heard, 
Mrs  Pasheller  died,  having  by  her  will  appointed,  her  son  Philip 
Castel  Sherard,  her  executor,  who  proved  the  same,  and,  by  an 
order  of  this  House,  dated  the  11th  of  March,  1836,  the  appeal 
was  revived  against  him  as  a  respondent  thereto,  in  place  of 
Mrs.  Pasheller. 

Mr.  Wakefield  and  Mr,  SimmonSy  for  the  appellant : 

*  *  The  terms  and  form  of  the  bonds  made  the  debt  of  [  22f>  ] 
10,0002.  the  several  debt  of  each  of  them,  and  Sherard,  at  the 
time  of  his  death,  was  the  several  debtor  of  Sir  Gharles  Oakeley 
in  such  sum  of  10,000/.  *  *  There  was  no  binding  agreement  [  22s  ] 
on  Sir  G.  Oakeley  not  to  sue  on  the  bonds  when  they  became 
payable.  He  could  not  have  sued  on  them  at  the  date  of  the 
agreement.  If  Sherard's  executors  meant  to  be  released,  they 
ought  to  have  made  Sir  G.  Oakeley  a  party  to  the  agreement,  and 
80  obtained  a  release.     The  taking  an  indemnity  from  Beid  and 
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Oak£ley     Eynaston-  amounted  to  an  acknowledgement  of  a  continuing 
Pashbllbb.   liability  of  their  testator's  estate  to  the  debts.     ♦     *     * 

With  respect  to  the  receipt  of  interest  from  the  new  partners, 
there  was  nothing  in  that  circumstance  nor  in  the  continuing  to 
receive  the  accounts  from  them  as  before,  that  could  operate  as 
a  discharge  of  the  joint  debtor's  estate,  when  no  act  was  done 

[  *229  ]  that  would  *shew  that  the  substituted  credit  of  the  new  partner- 
ship was  accepted  instead  of  the  first  security:  Daniel  v.  Cross  (i)^ 
Gotigh  V.  Davies  (2),  Kirwan  v.  Kirwan{2).  *  *  Even  if  his 
estate  was  surety  only,  no  act  w^s  done  by  the  creditor  to  dis- 
charge it ;  he  did  not  bind  himself  to  give  time — he  only  said, 
in  a  letter  to  one  of  the  new  firm,  that  he  should  be  happy  to 
wait   a  twelvemonth   for  the   payment,  a  form  of  expression 

[  •230  ]  *which  would  not  be  held  to  bind  him  in  law  or  equity  to  give 
time.  All  the  dealings  between  Sir  Charles  Oakeley  and  the  new 
firm  left  the  former  partner's  executors  in  possession  of  all  their 
rights  and  remedies  against  the  new  firm  and  it  w^s  their  own 
fault  if  their  testator's  estate  suffered  by  their  negligence. 

Mi\  Pemherton  and  Mr.  Jacob,  for  the  respondent : 

Beid  and  Eynaston  having,  by  the  articles  of  June,  1815,  agreed 
with  the  representatives  of  Mr.  Sherard  to  pay  the  10,000Z.,  and 
to  indemnify  his  estate  therefrom,  and  having,  in  the  subsequent 
accounts  and  correspondence  between  themselves  and  Sir  Charles 
Oakeley,  adopted  and  assumed  the  debt,  with  his  undoubted 
assent,  the  same  became  a  debt  from  Beid  and  Eynaston  to  Sir 
Charles  Oakeley.  If  the  representatives  of  Mr.  Sherard  con- 
tinued liable  at  all  to  the  debt,  by  the  effect  of  the  said  agreement 
of  which  Sir  Charles  Oakeley  was  aware,  they  stood,  in  respect 
of  it,  in  the  same  relation  to  Beid  and  Eynaston,  in  which  a 
surety  stands  to  the  principal-  debtor.  Sir  Charles  Oakeley 
having,  without  their  consent  or  privity,  agreed  to  give  time 
to  Beid  and  Eynaston  for  payment  of  the  debt,  and  having  after- 
wards taken  a  further  security  from  them,  consenting,  at  their 
instance,  and  with  the  views  disclosed  by  the  correspondence, 
to  conceal  it  from  the  representatives  of  Mr.  Sherard,  he  thereby 

(1)  3  E.  R.  94  (3  Yes.  277).  (3)  39  E.  E.  861  (4  T>t.  491). 

(2)  18  E.  E.  697  (4  Price,  200). 
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in  equity  discharged  the  estate  of  Sberard  from  any  claim  in     Oakbley 
respect  of  the  debt.  pashm^leb. 

The  chief  qaestion  was,  what  was  the  effect  of  that  indulgence 
given  by  the  creditor ;  whether  it  discharged  the  executors  of 
Mr.  Sberard,  who,  in  consequence  of  the  arrangement  between 
them  and  the  new  ^partners,  stood  in  the  character  of  sureties  ?  [  *23l  ] 
The  appellant  very  well  knew  that  his  father  was  aware  of  the 
agreement  of  June,  1815,  whereby  Beid  and  Kynaston  took  on 
themselves  the  payment  of  this  debt,  for  he  was  clerk  in  the 
house,  and  Kynaston,  in  his  letters  to  Sir  C.  Oakeley,  referred  to 
the  appellant  for  a  full  knowledge  of  the  transactions  of  the 
firm.  If  he  was  not  aware  of  the  agreement  of  June,  1815, 
when  the  bonds  became  payable,  the  appellant  was  to  state 
when  he  acquired  that  knowledge.  Sir  G.  Oakeley's  own  letters 
in  1820  shewed  that,  with  perfect  knowledge  of  the  transaction^ 
he  had  granted  three  years'  time  to  the  firm  for  payment  of  the 
bonds.  Had  the  executors  of  Mr.  Sherard  been  aware  that  the 
bonds  were  an  outstanding  charge  on  his  estate,  they  would 
have  compelled  Beid  and  Kynaston  to  pay  off  the  debt.  To  pre- 
vent such  a  result.  Sir  G.  Oakeley  agreed  not  to  communicate  to 
Sherard's  representatives  his  agreement  with  Beid  and  Kynaston 
to  give  them  time.  In  fact,  he  all  along  looked  to  the  new 
partners  for  the  payment,  and  as  one  proof  of  his  acquiescence, 
he  adopted  the  accounts  in  which  his  loan  of  17,0002.  stock  to 
them  was  blended  with  the  former  advance  of  10,000Z.     ♦     *     * 

The  transaction  is  the  same  in  effect  as  if  the  old  firm  had  [  232  ] 
actually  paid  the  10,000Z.  to  Sir  G.  Oakeley,  and  he  desired  it 
to  be  paid  in  to  the  new  firm.  He  might  have  his  action  of 
assumpsit  against  the  new  firm,  the  consideration  being  that 
the  money  was  handed  over  by  the  old  to  the  new  firm,  and  the 
evidence  of  the  consideration  being  the  letters  and  accounts 
stated.  The  debt  would  have  ceased  to  be  the  debt  of  Beid 
and  Sherard,  and  would  become  the  debt  of  Beid  and  Kynaston. 

(Lord  Lyndhurst  :  Gan  you  cite  any  authority  to  the  effect 
that  two  original  principal  debtors  could,  by  arrangement  among 
themselves,  convert  one  into  a  surety  only  for  the  other  principal 
debtor  ?) 

R.R. — VOL.  XUI.  2 
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oakeley     The  letters  and  accounts,  and  all  the  circumstances  of  this  case. 


c. 


Pashelles.  make  it  quite  clear  that  Sir  G.  Oakeley  accepted  Beid  and 
Eynaston  as  principal  debtors,  looking  to  Sherard's  executors 
as  sureties.  These  parties  were  not  strictly  and  precisely  in 
the  relation  of  principal  and  surety,  but  they  were  treated  on 
that  footing  by  Sir  C.  Oakeley,  whose  acts  would  justify  a  court 
of  equity  to  hold  them  in  that  relation.  By  the  arrangement 
of  1815  a  new  debtor  became  bound,  and  that  new  security 
[  •233  ]  would  be  a  consideration  for  ^discharging  the  former  debtor  : 
David  V.  EUice  {i)  y  Thompson  v.  P€rcival{2).  The  appellant 
and  Mr.  Kynaston,  both  defendants  in  the  cause,  should 
explain,  if  they  could,  the  dealings  between  Sir  C.  Oakeley 
and  the  new  firm,  so  as  to  shew  that  he  was  not  bound  by 
his  acquiescence  in  the  agreement  of  June,  1815.  We  say, 
that  by  his  recognition  of  that  agreement,  Sherard's  estate 
was  discharged  ;  and  that,  at  all  events,  it  was  discharged  from 
all  liability  to  him  on  the  bonds,  by  his  giving  further  time  for 
payment,  without  the  consent  of  the  executors  of  Sherard  :  Recs 
V.  Berrington  (3). 

Avff.  20.      Lord  Lyndhurst,  having  stated  the  facts  of  the  case,  said  : 

There  was  an  arrangement  between  the  new  partner  and  Sir 
Charles  Oakeley,  by  which  the  latter  agreed  to  extend  the  time 
for  payment  for  a  period  of  three  years.  Now  the  principle  of 
law  is,  that  where  a  creditor  gives  time  to  the  principal  debtor, 
there  being  a  surety  to  secure  payment  of  the  debt,  and  does 
80  without  consent  of,  or  communication  with,  the  surety,  he 
discharges  the  surety  from  liability,  as  he  thereby  places  him 
in  a  new  situation,  and  exposes  him  to  a  risk  and  contingency 
to  which  he  would  not  otherwise  be  liable.  That  being  the 
fact  in  this  case,  I  am  of  opinion  that  the  representatives  of 
Sherard  were  discharged  from  liability.  That  was  the  opinion 
of  the  late  Master  of  the  Bolls,  and  of  the  late  Lord 
Chancellor.  I  think  that,  under  the  circumstances,  they  came 
to  a  correct  decision.  I  shall,  therefore,  without  further  observa- 
tion, move  your  Lordships  that  the  judgment  of  the  Court  below 

(1)  29  R.  R.  216  (5  B.  &  C.  196).  (3)  3  R.  R.  3  (2  Ves.  Jr.  540). 

(2)  5  B.  &  Ad.  935. 
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be  affirmed;  and  as  the  principle  on  which  the  Court  *below  oakblby 

proceeded  was  clear  and  distinct,  and  is  perfectly  well  established,  paqheller. 

and  as  this  is  an  appeal  against  two  judgments,  I  move  that  the  [  *2U  ] 
judgments  be  affirmed  with  costs. 

The  Lord  Chancellor  : 

My  Lords,  as  it  was  my  fortune  to  be  counsel  for  one  of  these 

parties  in  the  Court  of  Chancery,  I  requested  the  assistance  of 

iny  noble  and  learned  friend  in  hearing  this  appeal ;  and  I  was 

desirous  of  abstaining  from  expressing  any  opinion  upon  this 

question  until  my  noble  and  learned  friend  had  delivered  his 

judgment.     I  shall  not  now  further  enter  into  the  case,  than  to 

say  that  I  concur  with  him  entirely  in  the  conclusion  at  which 

he  has  arrived.  ^    ,         .    ^       j      ui, 

Jiidgnient  affirmed,  with  costs. 


Appeal  from  Court  op  Session. 
PHILLIPS  V.  INNES. 

(4  Clark  &  Finnelly,  234—246.) 

blaster  and  apprentice — Observance  of  the  Sabbath — Construction 
of  statutes. 

An  apprentice  cxinnot  be  lawfully  required  to  attend  his  master^s  shop 
on  Sundays  for  the  purpose  of  shaving  the  customers.  That  work,  and 
all  other  sorts  of  handicraft,  not  being  works  of  necessity,  or  mercy,  or 
charity,  are  illegal  in  England  as  well  as  in  Scotland. 

This  cause  commenced  by  the  respondent's  presenting  a 
I)etition  to  the  magistrates  of  Dundee  against  the  appellants, 
on  the  13th  of  May,  1884,  stating,  among  other  things,  that 
by  an  indenture,  bearing  date  the  18th  of  March  then  last  past, 
and  executed  by  the  petitioner  on  the  one  part,  and  by  William 
Phillips,  with  consent  of  David  Phillips,  his  father,  and  the  said 
David  Phillips  as  surety  for  his  said  son,  on  the  other  part,  the 
Baid  William  Phillips,  with  such  consent,  became  bound  apprentice 
and  servant  to  the  petitioner  in  his  trade  and  business  of  barber 
and  hair-dresser,  for  the  term  of  four  years,  from  the  1st  of  July, 
1833,  and  during  that  space  to  serve  the  petitioner  as  a  faithful 
and  obedient  apprentice,  and  '^  not  to  absent  himself  from  his 
master's  business,  holiday  or  week-day,  late  hours  or  early, 
without  leave  first  asked  and  obtained,"  under  the  penalty  of 

2—2 
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Feb.  20. 


Lord 

Tottenham, 
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Phillips  101.  sterling  over  and  above  performance :  That  from  the  nature 
iNNKs.  of  the  petitioner's  trade  and  business  he  required  the  attendance  of 
his  apprentice  on  the  mornings  of  Sundays,  as  on  other  days,  till 
at  least  ten  o'clock,  and  accordingly  the  said  apprentice  did  attend 
the  petitioner's  business  on  Sunday  mornings  regularly  from  the 
time  of  his  entering  into  his  service  on  the  1st  of  July,  1833,  until 
Sundays  the  4th  and  11th  of  May  then  current  (1834),  on  each 
of  which  he  absented  himself  without  leave  as  aforesaid,  in 
consequence  of  which  the  petitioner  suffered  considerable  loss 
and  inconvenience,  and  he  therefore  prayed,  among  other  things, 
[  *236  ]  a  declaration  that  he,  *the  petitioner,  was  entitled  to  the  services 
of  his  said  apprentice  on  the  mornings  of  Sundays  until  10  o'clock, 
and  also  to  the  penalty  of  102.  secured  by  the  said  indenture  on 
failure  of  such  service. 

The  appellants  answered  the  petition,  and  denied  that  the 
respondent's  business  required  the  attendance  of  the  appellant, 
William  Phillips,  on  the  mornings  of  Sundays,  and  denied  that 
he  was  bound  to  work  for  his  master  on  Sundays,  or  that  it  was 
legal  for  any  person  to  carry  on  his  ordinary  trade  on  the 
Sabbath.  The  appellants  relied  on  the  Acts  of  the  Scotch 
Parliament,  1503,  c.  83;  1579,  c.  70;  1592,  c.  122;  1593, 
c.  159;  1594,  c.  198;  1661,  c.  18,  and  1690,  c.  7,  and  other 
Acts,  by  which  they  alleged  that  all  ordinary  or  every  day's 
labour  was  expressly  prohibited  on  Sundays;  They  also  cited 
the  case  of  Learmanthv. Blackie  (i)  (the  13th  of  February,  1828), 
in  which  the  Lord  Justice  Clerk  held,  that  an  apprentice 
being  out  on  a  Sunday  was  no  breach  of  his  indenture,  as  the 
master  could  not  make  him  work  on  that  day. 

The  magistrates  of  Dundee,  after  a  due  course  of  pleading, 
pronounced  the  following  interlocutor :  '*  13th  August,  1834. — 
Having  advised  the  minutes  of  debate,  and  whole  process,  find 
that  it  is  a  matter  of  public  notoriety,  that,  among  the  great  body 
of  mechanics,  common  labourers  and  seafaring  men,  residing  in 
and  frequenting  this  town  and  its  port,  a  very  considerable  number 
are  not  in  the  use  of  shaving  their  beards  with  their  own  hands, 
but  resort  to  barbers'  shops  in  order  to  be  shaved,  many  on  the 
evenings  of  Saturday,  but  some  on  the  mornings  of  Sunday; 

(1)  6  Shaw  &  D.  533. 
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Find,  that,  however  desirable  it  may  be  that  the  resorting  to      Phillips 

fihaving-shops  on  the  mornings  of  ^Sunday  should  be  discontinued,        i^es. 

if  that  could  be  effected  without  greater  evil,  yet  it  does  not  appear      [  *237  ] 

to  be  either  necessary  or  expedient,  for  a  due  observance  of  the 

Sabbath,  to  forbid   the  existing  usage  so  long  as  the  shops 

continue,  as  at  present,  open  early  in  the  morning,  and  closed 

before  the  time  fixed  for  the  commencement  of  Divine  service ; 

for  on  no  occasion  have  the  authorities  of  the  town  seen  any 

caase  to  regard  the  conduct  of  the  barbers  in  their  vocation,  or 

the  conduct  of  those  resorting  to  their  shops  on  the  mornings  of 

the  Sundays,  as  other  than  decent  and  orderly,  or  as  apt  to  give 

reasonable  cause  of  ofifence  to  any  man;    and  it  appears  very 

obvious  that  if  working  men,  who  are  not  themselves  accustomed 

to  shave,  were  forbidden  the  aid  of  the  barbers  in  their  shops 

on  the  Sunday  mornings,  many  decently-disposed  men  would  be 

prevented  from  frequenting  places  of  worship,  and  from  associating 

in  a  becoming  manner  with  their  families  and  friends  through 

want  of   personal  cleanliness;   and  the  attempt  to  reduce  the 

minor  evil  might  lead  to  some  more  serious :  Find,  therefore, 

that  in  so  far  as  the  defender,  the  apprentice,  is  called  upon  to 

aid  his  master  in  shaving  his  customers  on  the  mornings  of 

Sunday,  before  ten  o'clock,  it  is  not  contrary  to  the  spirit  of  the 

statutes  regarding  the  Sabbath,  nor  contrary  to  the  recognised 

usages  under  them,  that  the  apprentice  should  give  such  aid : 

But  find  that  the  apprentice  is  not  bound,  nor  is  it  lawful  for  him 

to  work  in  the  making  of  wigs,  or  in  similar  employment  not 

immediately  necessary  for  the  day ;  and  with  this  explanation, 

ordain  the  defender,  the  apprentice,  to  aid  his  master  on  the 

mornings  of  Sunday,  when  his  master  has  occasion  for  his  services 

in  shaving  his  customers,  the  work  not  continuing  after  ten  o'clock 

in  the  morning,"  &c. 

The  appellants  complained  of  this  interlocutor  by  reclaiming  [  238  ] 
petition,  upon  which  the  said  magistrates  pronounced  the 
following  interlocutor:  "Dundee,  20th  August,  1884. — Having 
advised  the  reclaiming  petition  for  the  defenders,  and  whole 
process,  find  it  admitted  by  the  defenders  that  the  apprentice 
entered  the  pursuer's  service  on  the  1st  day  of  July,  1888,  and 
that  he  attended  at  the  pursuer's  shop,  and  did  what  was  required 
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Phillips  of  him  on  the  morning  of  every  Sunday  from  that  date  until  the 
iNNEs.  -^th  day  of  May  last,  being  for  a  period  of  ten  months:  Find 
also,  that  it  was  not  until  the  18th  of  March  last,  that  is  to  say, 
after  an  experience  of  more  than  eight  months,  that  the  indenture 
was  entered  into,  and  by  it  the  apprentice,  with  his  father's 
consent,  became  bound  not  to  absent  himself  from  his  master's 
service,  *  holiday  or  week-day : '  Find,  therefore,  that  it  is  now 
too  late  for  the  apprentice,  and  his  father  and  cautioner,  to  allege, 
that,  though  not  contrary  to  law,  the  service  on  the  mornings  of 
Sundays  is  not  according  to  their  own  sentiments,  and  on  that 
ground  to  seek  to  be  relieved  of  their  civil  engagement  so 
deliberately  made ;  and  with  this  explanation,  adheres  to  the 
interlocutor  of  18th  August  current." 

These  interlocutors  having  been  brought  under  review  of  the 
Court  of  Session  by  advocation,  and  the  cause  having  come  before 
Lord  Jeffrey,  as  Lord  Ordinary,  he,  after  hearing  the  arguments 
of  counsel,  on  the  14th  of  March,  1885,  reversed  the  above 
interlocutors  of  the  magistrates.  He  added  to  his  judgment  a 
note  to  this  effect:  **  This  is  the  first  instance  in  which  a  court 
of  law  has  directly  and  positively  ordained  a  handicraftsman, 
without  any  pretence  of  necessity  or  serious  urgency,  to  work  at 
his  handicraft  on  a  Sunday."  ''  The  cases  of  apothecaries'  shops 
[  •239  ]  *being  open,  and  of  Sunday  travelling,  and  other  cases  that  were 
cited  in  the  argument,  are  quite  inapplicable.  These  exceptions 
have  been  admitted  on  the  ground  that  they  may  frequently  be 
requisite  for  purposes  of  necessity  and  mercy,  and  that  it  would 
be  impracticable  to  investigate  cases  of  occasional  abuse.  But  it 
is  ridiculous  to  speak  of  a  public  shaving-shop  as  an  establishment 
of  such  necessity  as  not  to  admit  of  interruption  for  a  single  day 
in  the  week.  If  the  advocator  had  refused  to  shave  the  head  of 
a  lunatic,  or  one  whose  skull  had  been  fractured,  the  cases  would 
have  been  parallel."  *'  As  to  the  alleged  contract  of  the  parties, 
the  words  are  ambiguous.  If  '  holidays  '  meant  Sundays,  then 
the  contract  must  have  meant  that  the  apprentice  should  serve 
on  Sundays  exactly  as  he  did  on  week-days,  and  that  there  should 
be  no  distinction  between  them,  let  the  master  admits  that  he 
could  not  require  him  to  work,  even  at  shaving,  during  Divine 
service,  nor  at  wig-making  even  on  the  Sunday  morning.     If  he 
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says  he  should  only  work  when  consistent  with  law  and  decency,      Phillips 
then  the  Lobd  Ordinary  is  of  opinion  that  he  should  not  work  on        iknrs. 
that  day  at  all.*' 

This  interlocutor  was  submitted  to  the  review  of  the  Lords  of 
the  Second  Division  of  the  Court  of  Session,  who,  after  hearing 
counsel,  pronounced  the  following  interlocutor :  ''  19th  May, 
1835. — The  Lords  having  considered  this  note,  with  the  other 
proceedings,  and  heard  counsel  thereon,  alter  the  interlocutor 
of  the  Lord  Ordinary  ;  remit  simpliciter  to  the  magistrates 
of  Dundee." 

The  appeal  was  from  this  last  interlocutor,  and  from  a 
subsequent  one  confirming  it,  and  also  from  the  above  stated 
interlocutors  of  the  magistrates  of  Dundee. 

7>r.  Lushington,  for  the  appellants,,  cited  the  ancient  Scotch  [  240  ] 
Acts  before-mentioned  respecting  the  observance  of  the  Sabbath, 
and  insisted  that  they  prohibited  all  ordinary  labour  and 
handicraft  on  Sundays,  except  such  as  were  of  '^  necessity  or 
mercy,"  and  that  shaving  the  customers  of  the  respondent  did 
not  fall  within  that  exception.  He  also  referred  to  Baron  Hume's 
Commentaries  on  the  Criminal  Law,  vol.  1,  p.  522,  where 
he  says,  ''  To  secure  the  due  observance  of  the  Lord's  day, 
we  have  a  long  succession  of  statutes,  most  of  them  passed 
after  the  Reformation,  which  prohibited  the  holding  of  fairs 
and  markets,  all  buying  and  selling,  working,  gaming  or 
playing,  resort  to  ale-houses  or  taverns,  salmon  fishing, 
going  of  salt-pans,  mills  or  kilns,  hiring  of  reapers,  and  in 
general,  all  use  of  ordinary  labour,  employment  or  sport  on 
that  day." 

In  the  interpretation  of  the  statutes,  there  would  seem  to  be 
little  room  for  doubt.  The  exercise  of  handicrafts  is  specially 
prohibited.  Can  it  be  doubted  that  shaving  is  a  handicraft  ?  It 
is  not  only  a  handicraft,  but  one  requiring  great  skill  in  the 
operator.  It  is  an  art  of  hand,  and  requires  skill  and  dexterity 
of  hand.  A  barber  has  instruments,  as  others  have,  who  labour 
with  the  hand,  and  though  the  subject  upon  which  his  craft  i& 
exercised  may  be  different,  the  mode  of  its  exercise  is  precisely  or 
nearly  similar.    If  we  look  from  the  letter  of  the  statutes  to  their 
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I'HiLLira     spirit,  still  less  doubt,  if  possible,  can  be  entertained  as  to  their 

iNNEs,       meaning  and  effect.    If  we  look,  above  all,  to  the  statute  of  1690, 

which  sets  forth  the  nature  of  those  avocations  which  alone  are 

proper  for  Sunday,  can  we  conceive  it  for  a  moment  to  have  been 

[  *24i  ]      within  the  contemplation  of  those  by  whom  it  was  framed  *and 

sanctioned,  that  shops  should  be  open  during  any  part  of  that 

holy  day  for  the  exercise  of  any  such  trade?    The  duties  of 

necessity  and  mercy,  which  are  mentioned  in  that  Act,  are  of  a 

very  different  class  and  description  from  the  acts  sought  here  to 

be  enforced.     The  appellant  does  not  seek  to  be  relieved  from  a 

contract,  merely  because  it  is  contrary  to  conscience.     He  denies 

the  contract,  disputes  its  legality,  and  maintains  his  freedom 

from  the  alleged  engagement,  because  no  illegal  compact  can  be 

enforced.     The  alleged  obligation  to  serve  on  holidays,  is  wholly 

misinterpreted.    These  days  are  not  the  Sabbaths,  but  those  diei 

/eriatif  which  usage  has  set  apart  for  the  enjoyment  of  the  lower 

classes.     As  the  Lord  Ordinary  has  remarked,  Sundays  cannot 

mean   '' holidays,"   because  then   it  must  be  meant  that  the 

apprentice  must  serve  on  Sundays  exactly  as  on  other  days,  an 

interpretation  irreconciliable  with  law  or  reason.     But  assuming 

that  the  construction,  which  it  is  sought  to  attach  to  the  use 

of  the  phrase,  were  correct,  it  is  submitted  that  the  obligation,  if 

illegal,  can  receive  no  effect  or  force  in  judgment.     If  the  thing 

stipulated  for  is  in  itself  contrary  to  law,  the  paction  by  which 

the  execution  of  the  illegal  act  is  stipulated,  must  be  held  as 

intrinsically  null :  Pactis  privatorum  juri  publico  non  derogatur. 

It  is  impossible  to  compel  one  who  is  unwilling  to  disobey  the  law 

to  contravene  it.   He  is  entitled  to  plead  freedom  from  a  compact 

into  which  he  should  never  have  entered,  and  to  be  protected  in 

maintaining  an  obedience  to  the  law,  which  the  law  would  of  itself 

have  interposed  to  enforce,  had  the  act  come  otherwise  within  its 

cognisance. 

It  is  immaterial  to  inquire  into  the  alleged  fact,  as  to  the 
[*2i2]  appellant  having  proceeded  during  a  short  *time  in  doing  the 
act  which  is  alleged  to  be  illegal.  If  tainted  by  illegality,  the 
prior  performance  of  the  act  can  afford  no  good  ground  why 
the  illegal  act  should  be  repeated.  It  is  praiseworthy  to  stay  a 
course  of  illegal  acting  at  any  time. 
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No  counsel  appeared  for  the  respondent,  nor  had  he  lodged  any      Phillips 
answer  to  the  appeal,  though  peremptorily  ordered  to  do  so.  innes. 

The  case  was  adjourned  for  consideration. 

The  LoBD  Chancellor  this  day  moved  the  judgment :  Feb.  20. 

This  is  a  case  of  great  importance,  regarding  the  observance 
of  the  Sabbath  (his  Lordship  stated  the  indenture  and  the  alleged 
breach  of  it,  and  the  proceedings  before  the  magistrates  of 
Dundee).  Lord  Jeffrey,  before  whom  the  case  came  as  Lord 
Ordinary,  thought  that  the  opinion  of  the  magistrates  was  not 
well  founded,  and  he  accordingly  reversed  their  decision  ;  but  the 
case  coining  afterwards  before  the  Lords  of  the  Second  Division 
of  the  Court  of  Session,  three  of  them,  against  the  Lord  Justice 
Clerk,  thought  the  decision  of  the  magistrates  was  not  contrary 
to  the  statute  law  of  Scotland,  and  they  affirmed  it,  reversing  the 
Lord  Ordinary's  interlocutor.  It  becomes  the  duty  of  this  House 
now,  to  decide  which  of  those  opinions  is  right,  and  for  that 
purpose  it  is  necessary  to  refer  to  the  Acts  of  Parliament  passed 
in  Scotland  for  securing  the  observance  of  the  Sabbath.  By  the 
statute  of  1579,  c.  70,  it  was  enacted,  among  other  things,  that 
*'  no  handy-labouring  or  working  be  used  on  the  Sunday."  The 
same  prohibition  was  enacted  by  the  statute  of  1690,  c.  7,  which 
added  to  the  private  and  public  exercise  of  worship,  ^*  the  duties 
of  necessity  or  mercy  "  (1).  These  words  were  said  *to  qualify  [  ♦243  ] 
the  generality  of  the  Act  of  1579.  The  English  Act  on  this 
subject,  29  Car.  XL  c.  7,  contained  the  like  prohibition  of  work 
on  Sunday,  "  works  of  necessity  and  charity  only  excepted." 

The  question  for  your  Lordships*  consideration  is,  whether  the 
work  required  by  the  respondent  to  be  done,  comes  within  the 
duties  of  necessity  or  mercy,  and  whether  there  is  any  ground  of 
reason,  or  authority  of  law,  for  the  work  of  shaving  a  barber's 
customers  up  to  10  o'clock  on  Sunday ;  for  the  Court  of  Session 
held  that  a  contract  to  work  generally  on  Sundays  could  not  be 
enforced.  The  only  authority  upon  this  subject,  and  that  bearing 
only  indirectly  on  it,  is  the  case  of  Learmonth  v.  Blackie,  decided 
on  the  18th  of  February,  1828,  by  the  Lord   Justice  Clerk, 

(1)  Sect.  8  of  cap.  21  of  the  which  was  adopted  and  confirmed  by 
Westminster  Confession    of   Faith,      that  Act. 
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Phillips     who  there  said  that  "  the  boy's  (the  apprentice)  being  out  on  the 
iNKKs.       Sunday  was  no  breach  of  indenture,  as  the  master  could  not  make 
him  work  -on  that  day  "  (i),  and  that  learned  Judge  adhered  to 
that  opinion  in  the  present  case. 

An  attempt  was  made  in  the  pleadings,  as  appears  from  the 
printed  case,  to  raise  a  doubt  as  to  the  meaning  of  *'  holiday  "  in 
the  indenture,  in  contradistinction  to  "  week-day."  Now  if  the 
word  ''  holiday  "  did  not  mean  Sundays,  but  other  days  directed 
to  be  kept  as  holidays  in  Scotland,  then  the  contract  in  the 
indenture  would  be,  that  the  apprentice  should  work  upon  such 
holidays  as  on  other  days,  and  on  that  interpretation  of  the 
words  he  could  not  be  held  bound  by  the  contract  to  work  on 
Sundays.  But  if,  on  the  other  hand,  the  word  "  holiday,*" 
put  in  contradistinction  with  '^  week-day,"  be  taken  to  refer 
to  Sundays,  then  the  contract  would  be  to  work  on  Sundays,. 
[  '244  ]  to  which  the  objection  would  be,  that  the  *law  of  Scotland 
prohibited  all  work  on  Sunday,  except  such  as  fell  within  the 
description  of  '*  the  duties  of  necessity  or  mercy."  If  the  act 
in  question  be  held  to  come  within  the  exception  in  the  law 
of  Scotland,  as  to  the  observance  of  the  Sabbath,  it  is  impossible 
to  say  where  the  exceptions  will  stop.  This  work  is  not  a  work  of 
necessity,  nor  is  it  a  work  of  mercy,  it  is  one  of  mere  convenience ; 
and  if  your  Lordships  were  to  act  upon  this  case  as  a  precedent 
for  other  cases,  founded  upon  no  more  than  convenience,  your 
Lordships  would,  I  apprehend,  be  laying  down  a  rule,  by  which 
the  law  of  Scotland  prohibiting  persons  from  carrying  on  their 
ordinary  business  on  Sundays,  would  be  repealed,  or  rendered 
useless.  I  do  not  find  any  ground  of  reason  or  authority  in 
support  of  the  interlocutor  of  the  three  Judges  of  the  Second 
Division,  and  I  coincide  in  the  opinions  of  the  Lord  Justice 
Clerk  and  Lord  Jeffrey  ;  and  I  therefore  submit  to  your 
Lordships,  that  the  interlocutors  complained  of  cannot  be 
supported,  and  that  the  master  cannot  call  upon  his  apprentice 
to  work  on  any  part  of  the  Sunday. 

Lord  Wynford  concurred  in  the  opinion  expressed  by  the  Lord 
Chancellor.     Their  Lordships'  duty  was  to  decide,  not  what  waa 

(1)  6  Shaw  &  D.  536. 
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convenient  in  practice,  but  what  the  law  declared.     The  laws  of      Phillips 
Scotland  referred  to  in  this  case,  prohibited  all  work  on  Sundays,        innks. 
except  "  works  of  necessity  or  mercy."     The  act  of  shaving  the 
respondent's  customers  did  not  fall  within  the  exception ;  it  was 
not  necessary  that  people  should  be  shaved  on  Sunday  in  a  public 
shop;    it  was  not  an  act  of  mercy,  it  was  clearly  an  act  of 
handicraft.      Baron  Hume,   in    his   Commentaries  (i)    on   the 
Criminal  *Law  of  Scotland,  put  the  true  construction  on  these       [  *245  ] 
statutes,  when  he  said  that  they  prohibited,  in  general,  all  use 
of  ordinary  labour  on   Sunday.      This  interlocutor  ought    to 

be  reversed. 

« 

Lord  Brouoham  said  he  also  agreed  that  the  interlocutor 
appealed  from  must  be  reversed ;  but  as  no  one  appeared  to 
represent  the  respondent,  his  Lordship  thought  it  necessary 
to  state  his  reasons  for  his  opinion.  The  question  in  the  Court 
below  was,  whether  the  work  of  shaving  on  Sundays  came  within 
the  exception  in  the  statute  of  1690?  Clearly  this  was  not 
a  work  of  "  necessity  or  mercy,"  or  of  "  charity,"  which  last 
was  the  word  of  exception  in  the  corresponding  English  statute. 
The  object  of  the  respondent  was  gain;  and  he  whose  object 
was  gain,  did  not  come  within  the  exception.  The  necessity 
contemplated  b}-  the  exception  in  the  statute,  was  the  necessity 
of  the  person  who  worked,  and  not  of  him  who  compelled 
the  work. 

It  was  said  in  the  Court  below,  that  unless  working  persons, 
who  do  not  themselves  shave  their  beards,  were  allowed  to  resort 
to  the  barbers'  shops  on  Sundays,  many  decently  disposed  men 
would  be  prevented  from  frequenting  places  of  worship,  and 
from  associating  with  their  families  or  friends,  from  want 
of  personal  cleanliness.  But  why  should  they  not  do  the  work 
on  Saturday,  as  the  people  did  in  Glasgow,  and  in  other  towns, 
where  no  sort  of  work  was  allowed  to  be  done  on  the  Sunday  ?  It 
might  be  as  well  said  that  because  a  person  could  not  decently 
resort  to  church,  or  associate  with  his  family,  unless  he  was 
decently  clothed  and  fed,  therefore  the  tailor's,  and  the  butcher's, 
and  the  baker's  shops  should  be  kept  open  on  Sunday  morning 

(1)  1  Vol.  552. 
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prilupb     for  the  convenience  of  such  persons.    *That  was  not  the  practice; 

M 

iNNEs.  the  parties  took  good  care  to  provide  themselves  on  the  Saturdays 
[  *246  ]       with  food  and  clothing. 

The  cases  of  accident  mentioned  in  the  Court  below,  such 
as  the  case  of  a  person  falling  down  or  receiving  a  contusion 
or  other  wound  in  the  head,  on  Sunday,  or  the  seizing  of  a  mad- 
man after  breaking  loose  from  the  asylum,  did  not  apply  here, 
for  the  taking  the  one  to  the  apothecary's  shop,  and  the  other 
back  to  the  asylum,  would  not  be  illegal,  but  would  come  within 
the  exception  in  the  statutes,  both  of  Scotland  and  England. 
Would  such  acts  be  at  all  similar  to  the  keeping  open  shop  for 
all  who  would  choose  to  come  on  the  Sunday,  whether  the  opera- 
tion might  or  might  not  admit  of  delay  till  Monday,  or  might 
or  might  not  have  been  performed  on  the  Saturday  evening? 
Such  an  operation  and  the  cases  referred  to,  were  by  no 
means  similar.  Gain,  in  fact,  was  the  object  of  the  master ; 
and  such  work,  being  for  hire  merely,  could  not  come  within 
the  description  of  "  duties  of  necessity  or  mercy." 

With  respect  to  the  meaning  of  the  word  "  holiday,"  he  agreed 
with  his  noble  and  learned  friend  the  Lord  Chancellor  that 
that  word  did  not  mean  Sunday,  but  he  was  clearly  of  opinion 
that  it  meant  fast-days  and  saints'  days.  If  it  meant  Sundays, 
then  the  apprentice  had  bound  himself  to  work  on  Sundays 
as  on  week-days,  without  distinction  as  to  the  hours  of  labour. 
But  the  magistrates  of  Dundee,  and  the  Court  of  Session  did 
make  that  distinction,  for  they  said  that  the  apprentice  was 
bound  to  work  up  to  10  o'clock  only  on  Sunday — rather  making 
an  Act  of  Parliament  than  construing  an  Act — and  that  he  was 
not  bound  to  work  at  wig-making  at  all  on  that  day. 

Interlocutors  reversed^  and  cmise  remitted. 
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Appeal  from  the  Court  of  Chancery. 

SCOTT  V.  JONES  (1).  isss. 

^Tar   17   24 

(4  Clark  &  FinneUy,  382—398.)  ^      ''' 

Charge  of  debts  on  real  and  personal  estates — Executors — Statute  of       Avg,  16. 
Limitations.  

A  debt  which,  at  the  death  of  a  testator,  is  not  barred  by  the  Statute  ^^^ 
of  Limitations,  may  become  so  afterwards  as  to  the  executors  and 
legatees,  notwithstanding  a  charge  by  the  testator  of  his  debts  upon  ^  -l 
his  personal  estate ;  nor  will  the  operation  of  the  statute  be  prevented 
though  the  testator  erroneously  supposing  part  of  his  personal  estate 
to  be  real  estate,  has  so  described  it  in  his  will,  and  charged  his  debts 
upon  it. 

An  executor^s  advertisement  to  creditors  to  send  in  an  account  of 
their  claims  for  examination,  does  not  amoimt  to  a  promise  sufficient 
to  revive  a  debt  already  barred  by  the  Statute  of  Limitations. 

In  May,  1815,  Charles  Evans  and  Sir  James  Jelf  carried  on 
business  as  bankers,  in  co-partnership  together,  at  Gloucester, 
and  on  the  26th  of  that  month  a  commission  of  bankruptcy 
issued  against  them,  and  they  were  duly  declared  bankrupts, 
and  the  respondent  and  Edmund  Boughton  and  Thomas  Bidler 
(both  since  deceased)  were  chosen  assignees  of  the  estate  and 
effects  of  the  bankrupts,  which  were  duly  assigned  to  them  in  the 
usual  manner. 

Richard  Donovan,  late  of  Tibberton,  in  the  county  of  Glou- 
cester, Esq.,  deceased,  kept  a  banking  account  *with  Evans  and  [  '383  ] 
Jelf,  and  at  the  time  of  the  bankruptcy  there  was  due  from 
him  to  the  bankers  the  sum  of  262L  As,  M.  on  a  running 
account  between  them,  bearing  interest ;  and  such  account  was 
exhibited  under  the  commission  on  the  11th  of  July,  1815,  and 
Bichard  Donovan,  who  was  one  of  the  commissioners,  admitted 
the  account,  and  signed  his  initials  as  a  commissioner,  verifying 
the  production  thereof. 

In  the  month  of  November,  1815,  Mr.  Donovan,  supposing 
himself  to  be  seised  in  fee  of  the  manor  of  Tibberton  and  the 
advowson  of  the  parish  of  Tibberton,  in  the  county  of  Glou- 
cester, and  of  divers  lands,  tenements,  and  hereditaments  in  the 
parish,  made  his  will,  which  was  not  dated,  but  which  was 
executed  and  attested  in  such  manner  as  to  pass  freehold  estates;. 

(1)  In  re  Barker,  '92,  2  Ch.  491,  66  L.  T.  848. 
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Scott  and  thereby  after  reciting,  amongst  other  things,  that  he  ^Yas 
Jones.  seised  in  fee  of  the  estate  at  Tibberton,  he  devised  all  his  real 
estates  at  Tibberton  or  elsewhere  in  England,  and  all  his 
personal  estate  in  England  or  in  the  West  Indies,  or  else- 
where, of  every  kind,  unto  trustees,  to  get  in  all  his  personal 
estate  and  pay  his  debts  thereout,  if  the  same  should  be  enough 
for  that  purpose,  and  to  let  Tibberton  Court  ready  furnished,  and 
to  pay  150Z.  per  annum  to  his  wife,  Caroline  Ehzabeth  Donovan, 
being  the  interest  of  3,000Z.,  part  of  her  settlement,  which  was 
vested  in  the  purchase  of  Tibberton  Court  estate  ;  and,  as  to  the 
remainder  of  the  proceeds,  to  pay  the  same  to  his  daughter, 
Caroline  Anne  Donovan,  during  her  life.  After  other  directions 
respecting  his  personal  estate,  he  declared  that,  if  his  personal 
estate  should  be  enough  to  pay  his  debts,  without  having 
recourse  to  selling  his  wine  and  linen,  plate  and  books,  then 
he  gave  his  wine,  &c.  to  his  wife  for  her  own  use ;  but  if  it  should 
not  be  enough,  then  he  directed  that  his  real  estate  at  Tibberton 
[  •384  ]  should  be  either  mortgaged  or  sold,  *as  his  trustees  should  think 
best  for  his  family,  for  the  purpose  of  discharging  his  debts ;  and, 
subject  thereto,  he  devised  the  said  estate,  in  case  he  should  die 
without  leaving  issue  male,  to  his  said  daughter,  Caroline  Anne 
Donovan,  for  her  life,  with  remainder  to  her  first  and  other  sons 
in  tail  male. 

Donovan  died  in  July,  1816,  without  having  revoked  or  altered 
his  will,  leaving  a  widow,  who  died  some  years  since,  and  the 
appellant  Caroline  Anne  Donovan,  his  daughter,  and  only  child, 
and  heir-at-law.  Caroline  Anne  Donovan  some  time  afterwards, 
intermarried  with  the  appellant.  Captain  James  Scott,  and 
has  issue  the  appellant,  Honeywood  Dobbyn  Yate  Scott,  her 
only  child. 

One  of  the  trustees  and  executors  renounced  probate.  The 
other,  Mr.  T.  Rodie,  proved  the  will  and  assumed  the  trust,  but 
died  in  the  year  1818,  without  having  fully  administered  the 
estate.  Shortly  after  his  death,  administration  de  bonis  mm, 
with  the  will  annexed  of  the  testator,  Bichard  Donovan,  was 
granted  to  the  appellant  James  Scott,  during  the  minority  of  the 
appellant  Caroline  Anne  Scott,  his  wife,  she  being  then  under  21 
years  of  age,  and  afterwards  (in  1819)  to  her,  on  her  attaining 
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her  majority.  The  debt  of  262Z.  As.  Sd.  was  never  paid,  but  scott 
such  debt,  with  a  large  arrear  of  interest  thereon,  remained  due  jones. 
to  the  respondent.  The  general  personal  estate  of  the  testator, 
Richard  Donovan,  was  insufficient  for  the  payment  of  his  debts, 
and  the  respondent  and  the  other  creditors,  being  aware  of  the 
devise  contained  in  his  will,  declaring  that  the  Tibberton  estate 
was  real  estate,  and  being  satisfied  of  the  sufficiency  of  the 
Tibberton  estate  to  answer  all  the  charges,  did  not  press  for 
payment  of  their  debts,  and,  in  fact,  very  few  of  such  debts 
were  paid. 

In  the  month  of  January,  1822,  the  appellant,  *Caroline  Anne       [  *385  ] 
Scott,    as  administratrix,   published   an   advertisement  in  the 
Gloucester  newspaper  to  the  effect  following :    "  Notice  is  hereby 
given  by  me,  Caroline  Anne  Scott,  of  Tibberton  Court,  in  the 
county   of   Gloucester,   administratrix,   with   the  will  annexed 
of  my  late  father,  Bichard  Donovan,  of  Tibberton  Court  afore- 
said, and  of  the  city  of  Gloucester,  Esq.,  barrister-at-law,  to  all 
persons  having,  or  claiming  to  have,  any  demand  upon  the  estate 
of  the  said  Bichard  Donovan,  by  specialty  or  otherwise,  that 
they  send  in  their  several  and  respective  statements  of  their 
demand,  and  also  attested  copies  of  their  several  and  respective 
securities  to  Messrs.  Clark,  Bichards  and  Medcalf,  solicitors,  109, 
Chancery  Lane,  London,  or  to  Mr.  Bubb,  solicitor,  in  Cheltenham, 
in  the  county  of  Gloucester,  on  or  before  the  24th  day  of  April 
next,  for  their  examination,  prior  to  the  same  being  laid  before 
John  Hawksey  Acherley,  of  the  city  of  Bath,  Esq.,  barrister-at- 
law,  by  whom  I  expect  that  the  persons  claiming  to  be  creditors 
of  the  said  Bichard  Dovovan  do  submit  to  be  examined  touching 
and  concerning  the  same,  if  the  said  John  Hawksey  Acherley 
shall  see  occasion,  in  order  to  their  respective  claims   being 
approved  and  paid  or  rejected,  if  such  latter  course  be  deemed 
expedient.     Timely  notice,  as  to  time  and  place,  will  be  given  in 
the  London  Gazette  and  in  the  Gloucester  and  Liverpool  papers." 
In  consequence  of  the  advertisement,  the  assignees  of  Evans 
and  Jell,  on   the  20th  of  April,  1822,  sent  an  account  of  their 
demand  to  Mr.  Bubb,  but,  as  it  was  alleged,  delayed  proceedings 
for  its   recovery,  in  the  expectation    that   it   would    be    paid 
without  suit. 
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Scott  In  the  month  of  October,  1822,  the  Tibberton  estate  was  sold, 

JONE&       under  the  trusts  of  the  will,  to  Thomas  Wallis  *for  the   sum 
[  *^6  ]      of    10,500/.,  and  it   was   then  discovered  that  the  estate  wa& 
leasehold  and  not  freehold,  as  stated  in  the  will. 

In  the  month  of  July,  1823,  the  assignees  commenced  an  action 
in  the  Court  of  Common  Pleas  against  James  Scott  and  Caroline 
Anne,  his  wife,  as  administratrix,  to  recover  the  amount  of  the  debt 
and  interest.  The  defendants  pleaded  the  Statute  of  Limitations 
in  bar  of  the  demand,  and  no  further  proceedings  were  taken. 

In  Trinity  Term,  1824,  the  assignees  filed  their  bill  in  Chan- 
cery against  the  appellants,  and  Wallis,  as  the  purchaser  of  the 
estate,  stating  the  above  facts,  and  charging,  that  the  existence 
of  the  debt  had  been  admitted  by  the  personal  representatives 
of  the  said  testator,  within  six  years,  and  that  such  debt  was 
then  payable  out  of  the  testator's  personal  estate,  independent 
of  a  trust  created  by  his  will  for  payment  thereof  ;  that  the  debt 
so  due  to  the  estate  of  the  bankrupts  was  not  affected  by  length 
of  time,  accrued  since  the  death  of  the  said  testator,  and  that 
whether  the  Timberton  estate  was  real  or  personal,  the  same 
was  bound  by  a  trust  for  payment  of  the  testator's  debts,  and 
was  assets  for  that  purpose,  and  that  such  trust  was  sufficient 
to  prevent  the  Statute  of  Limitations  from  affecting  the  testator's 
debts  after  his  death,  and  that  the  testator,  by  his  will, 
treated  the  said  estate  as  real  estate,  and  created  a  trust  thereof 
for  payment  of  his  debts,  and  thereby  led  respondent  and  the 
other  creditors  to  look  to  the  estate  as  charged  with  a  trust,  and 
liable  by  means  of  such  trust  to  payment  of  the  debts,  and  that 
the  plaintiffs  and  the  other  creditors  of  the  said  testator  were 
in  fact  misled  and  deceived  by  the  will,  and  that  the  creditors, 
were  induced  to  delay  proceedings  at  law  for  the  recovery 
[  ♦387  ]  of  their  debts,  by  the  belief  that  *there  were  no  leasehold  assets- 
to  pay  the  same,  but  that  the  same  were  to  be  paid  by  mean& 
of  the  trust,  and  that  it  would,  therefore,  be  a  fraud  upon  the 
creditors  if  the  testator's  representatives  were  allowed  to  avail 
themselves  of  the  Statute  of  Limitations  in  bar  of  their  demands. 
The  bill  therefore  prayed  an  account,  and  that  the  personal 
estate,  including  the  purchase-money  of  the  Tibberton  estate^ 
might  be  applied  in  payment  thereof. 
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The  appellants  set  up  the  Statute  of  Limitations  as  an  answer       soott 
to  the  suit.  joNBs. 

The  cause  came  on  to  be  heard  before  his  Honour  the  Master 
of  the  Bolls,  on  the  26th  day  of  February,  1880,  when  his 
Honour  dismissed  the  bill,  with  costs. 

The  assignees  appealed  to  the  Lobd  Ghancbllor,  who  by  a 
decree  dated  on  the  80th  of  June,  1881,  directed  that  the  order, 
dated  the  26th  of  February,  1880,  should  be  reversed ;  and  that 
the  trusts  of  the  will  of  the  testator,  Kichard  Donovan,  so  far 
as  related  to  the  payment  of  his  debts,  should  be  carried  into 
execution,  under  the  directions  of  the  Court ;  and  that  it  should 
be  referred  to  the  Master  to  take  an  account  of  what  was  due 
to  the  assignees,  and  all  other  creditors ;  and  an  account  of  his 
funeral  expenses,  and  to  compute  interest  on  his  debts,  carrying 
interest  after  such  rate  of  interest  as  the  same  respectively 
carried ;  and  that  the  Master  should  also  take  an  account  of 
the  testator's  personal  estate,  and  of  the  monies  arising  from 
the  sale  of  the  Tibberton  Court  estate,  and  the  rents  and 
profits;  and  that  the  personal  estate  of  Bichard  Donovan, 
including  the  proceeds  of  the  said  Tibberton  Court  estate,  should 
be  applied  in  payment  of  what  should  be  found  due  to  the 
assignees  and  the  other  creditors  of  the  testator,  for  their  debts, 
*and  of  his  funeral  expenses,  in  a  course  of  administration  [as  [  *388  ] 
reported  in  1  Bussell  ifc  Mylne,  255 — 261]. 

The  appellants  presented  their  petition  to  this  House,  appealing 
against  this  decree. 

Mr.  Knight  and  Mr.  G.  Richards,  for  the  appellants : 

*  *  The  question  in  this  case  is,  whether  the  merely  charg- 
ing a  debt  upon  estate  supposed  to  be  real  estate  is  to  have  the 
effect  of  reviving  that  debt  with  regard  to  personal  estate,  though 
it  had  been  barred  by  the  Statute  of  Limitations  on  the  death 
of  the  testator.  It  was  clearly  settled  by  Sir  T.  Plumer,  then 
Vice-Chancellor,  in  the  case  of  Burke  v.  Jones  (i),  that  a  devise 
in  trust  for  payment  of  debts  does  not  revive  a  debt  upon 
which  the  Statute  of  Limitations  had  taken  effect  before  the 
testator's  death.     That  it  had  not  then  taken  effect  makes  no 

(1)  13  B.  B.  83  (2  V.  &  B.  275). 
B.R. — ^VOL.  Xlill.  8 
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Scott       difference.    *    *    The  execators  become  trustees  of  the  creditors 

mm 

J0VB8.  by  operation  of  law,  and  yet  at  law  they  may  plead  the  Statute 
[  889  ]  of  Limitations  against  any  one  of  those  creditors.  The  benefit 
of  the  statute  is  refused  in  equity  to  the  executors  by  the 
decision  now  the  subject  of  appeal.  There  is  no  just  ground 
for  placing  them  in  this  different  situation,  according  as  they 
are  sued  at  law  or  in  equity.  The  inconvenience  of  such  a  state 
of  tilings  was  admitted  and  observed  on  in  the  judgment  in  the 
Court  below.  In  fact,  the  result  of  affirming  the  decision  in  this 
case  will  be  to  declare  that,  wherever  a  testator  in  his  will 
alludes  to  a  debt,  the  Statute  of  Limitations  shall  not  affect  it. 
[  390  ]  *  *  It  is  clear  that,  in  order  to  prevent  the  Statute  of  Limita- 
tions from  running,  there  must  be  some  disposition  of  the 
property  different  from  the  way  in  which  the  law  would  dispose 
of  it.    *    *    * 

[  391  ]  (LoBD  Brougham  :  A  man  may  renounce  the  benefit  of  the 

statute  in  his  lifetime ;  may  he  not  do  so  at  his  death  by  his 
will  ?  Cannot  a  man  say,  '^  I  direct  my  trustees  to  pay  debts 
that  are  barred  by  the  statute ; "  and  is  not  such  a  direction 
enforceable  against  the  trustee  ?) 

The  proceedings  would  be  against  the  executor,  and  not  against 
the  trustee.  Even  admitting  that  the  testator  may  do  what  the 
second  part  of  the  question  supposes,  still  the  point  here  is, 
[  392  ]  whether  the  testator  has  done  it.  *  *  There  are  no  words 
here  declaring  that  the  statute  shall  not  apply  to  the  debts  to 
which  the  personal  estate  is  liable.  The  House  cannot  supply 
them.  The  law  has  said  that  certain  events  shall  take  place 
in  a  particular  way,  and  no  mistake  of  the  testator  can  alter 
that  rule  of  the  law.  The  defence  of  the  statute  is  equally 
available,  whether  the  period  of  limitation  occurred  before 
or  after  the  death  of  the  testator. 

Mr,  Rolfe  and  Mr.  Farter ^  for  the  respondents  : 

[  393  ]  *    *    Here  the  statute  had  not  run  at  the  death  of  the  testator, 

and  therefore  the  provision  in  his  will  prevents  it  from  taking 
effect  afterwards.  To  hold  that  the  statute  is  not  a  bar  here  will 
not  deprive  the  executor  of  any  relief  to  which  he  may  be  justly 
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entitled.    The  execator  is  not  the  trustee,  bat  the  representative       scott 

of  the  testator,  and  he  may  relieve  himself  by  shewing  that       joneb. 

he  has  not  the  means  of  paying  the  debts.    Burke  v.  Jones  (i), 

was  decided  by  Sir  T.  Pluhbb,  after  a  consideration  of  all  the 

cases.    The  doctrine  in  that  case  may  well  be  admitted ;  but 

it  does  not  affect  the  qaestion  now  under  discussion ;  for  there 

the  statute  had  taken  effect  before  the  death  of  the  testator. 

[They  cited  Hargreaves  w.MicheU  (2),  and  other  cases.]  The  prin-        [  394  ] 

ciple  on  which  the  Courts  have  gone  has  been  this,  that  where 

the  testator  created  a  trust  for  the  payment  of  debts,  that  must 

be  taken  to  mean  of  all  debts  which  are  debts  at  the  time  of  the 

testator's  death.    It  is  clear  that  a  testator  can  create  a  trust 

of  personal  estate  for  the  payment  of  his  debts.    *    *    His 

intention   to  do  so  here  is  manifest;   and  to  hold  that  the 

respondents  are  not  entitled  to  the  same  benefit  to  which  they 

would  have  been  entitled,  had  the  testator  properly  described 

his  own  estate,  would  be  to  enable  executors  to  evade  effecting 

their  testator's  intentions,  or  testators  to  mislead  and  defraud 

their  creditors  at  their  pleasure.     *     *     * 

M}\  Knight,  in  reply :  [  896  ] 

There  is  no  authority  for  saying  that  a  debt  once  barred  by  the 
statute,  no  matter  at  what  time  that  event  takes  place,  can  ever 
be  revived.  *  *  The  advertisement  here  is  not  an  acknowledg- 
ment of  the  debt,  so  as  to  take  it  out  of  the  Statute  of  Limitations. 
There  is  a  well  known  distinction  in  our  law  between  real  and 
personal  estate ;  on  that  distinction  the  House  will  act,  and  will 
not  apply  to  this  case  a  rule  different  from  that  which  is  appli- 
cable to  ordinary  cases,  merely  because  the  testator  was  in  error 
as  to  the  nature  of  the  property  he  possessed. 

LoBD  Brougham:    ' 

The  case  is  worthy  of  particular  consideration.  It  is  certainly 
true  that  the  Courts,  both  of  law  and  equity,  have  ever  endea- 
voured to  give  effect  to  the  Statute  of  Limitations,  and  to  narrow 
the  means  of  taking  cases  out  of  the  operation  of  that  statute. 

Jvdgnient  postponed. 

(1)  13  B.  B.  83  (2  y.  &  B.  27o).  (2)  23  R.  B.  231,  see  the  note  to 

that  case  (6  Madd.  326). 
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Scott        Lobd  Lyndhurst,  L.  C.  (i)  : 

r. 

Jones,  In  a  case  of  Scottv.  Jones,  which  was  heard  a  considerable  time 

.  •  back,  the  j  udgment  has,  from  accidental  causes,  been  hitherto  post- 
—        poned.    The  *facts  of  the  case  are  extremely  simple,  and  the  ques- 

[  *396  ]  |.£qj^  resolves  itself  into  a  mere  question  of  law.  It  appears  that,  in 
1815,  Messrs.  Evans  and  Jelf  carried  on  business  in  partnership, 
as  bankers,  at  Gloucester.  In  that  year  they  became  bankrupts, 
and  their  effects  were  assigned  under  their  commission  to  assignees 
in  the  usual  manner.  Mr.  B.  Donovan  had  a  running  account  with 
the  bank,  and  there  was  a  balance  against  him  at  the  time  of  the 
bankruptcy  to  the  amount  of  262Z.  48.  Sd.  B.  Donovan  in  the  same 
year  made  his  will,  and  by  that  will  he  disposed  of  the  personal 
estate  he  possessed  to  trustees,  for  the  payment  of  his  debts ;  and 
he  also  devised  to  the  same  trustees,  what  he  considered  to  be  his 
real  estate  at  Tibberton  Court ;  and  he  directed  that  in  the  event 
of  the  personal  estate  not  being  sufiQcient  to  discharge  the  debts,  a 
sum  should  be  added  for  that  purpose,  to  be  raised  by  the  sale  or 
mortgage  of  the  real  estate  of  Tibberton.  He  died  in  the  following 
year ;  one  of  the  trustees  alone  proved  the  will,  the  other  renounced. 
The  trustee  who  proved  the  will  administered  part  of  the  assets  and 
soon  afterwards  died,  and  the  ultimate  administration  de  bonis  non 
was  granted  to  one  of  the  appellants,  the  daughter  of  B.  Donovan. 
She  shortly  afterwards  put  an  advertisement  into  the  Gloucester 
paper,  directing  all  persons  who  either  had  or  conceived  themselves 
to  have  any  claim  against  the  estate  of  her  father,  to  send  in  an 
account  of  those  claims  to  Messrs.  Bubb,  who  were  attornies  carry- 
ing on  business  at  Cheltenham.  In  consequence  of  this  advertise- 
ment, the  assignees  of  the  bankrupt  sent  in  their  demand, 
amounting  to  the  sum  of  260{.,  against  this  estate.  It  appears 
that  no  notice  was  taken  of  this  demand,  in  consequence  of  which, 
the  assignees  commenced  an  action  against  Mrs.  Scott,  one  of  the 

[  *397  ]  appellants,  and  her  husband.  To  this  action  the  *defendants 
pleaded  the  Statute  of  Limitations,  and  there  were  then  no  further 
proceedings  taken  in  the  action.  There  cannot  be  a  doubt,  that 
that  was  because  the  Statute  of  Limitations  was  a  sufficient  bar 

(1)  This  judgment  is  attributed  Lord  Chancellor  at  the  date  when 
to  Lord  Lyndburst  in  the  original  the  judgment  is  stated  to  have 
report,   but  Lord    Cottenham  was      been  delivered. — 0.  A.  S. 
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to  the  action,  there  being  nothing  whatever  to  take  the  case  out  of       Sgott 
the  statute,  this  advertisement  clearly  not  being  attended  with  that       jones. 
effect.    In  consequence  of  that,  the  present  bill  was  filed,  demand- 
ing an  application  of  the  trust  funds  in  payment  of  the  debts  of  the 
testator.  The  defendants,  in  their  answer  to  this  suit,  insist  on  the 
Statute  of  Limitations,  and  the  only  question  is,  whether  the  trust 
was  of  such  a  nature  as  to  prevent  the  setting  up  of  such  a  defence. 
I  have  mentioned  that  the  testator  considered  the  estate  at  Tibber- 
ton  to  be  real  estate.    When  sold,  however,  it  turned  out  to  be 
mere  leasehold,  and  to  form  part  of  the  personalty.    Had  it  been 
real  estate,  in  that  case  the  plaintiff  would  have  been  entitled  to 
recover,  but  though  part  of  the  personalty,  it  is  said  to  be  taken 
subject  to  the  trust,  and  the  question  is,  whether  a  trust  of  this 
description  declared  of  the  personal  estate,  prevents  the  Statute  of 
Limitations  being  set  up  by  way  of  defence,  and  I  am  clearly  of 
opinion  that  it  does  not,  because  it  does  not  at  all  vary  the  legal 
liability  of  the  parties,  or  make  any  difference  with  respect  to  the 
effect  and  operation  of  the  statute  itself.    The  executors  take  the 
estate  subject  to  the  claim  of  the  creditors :  they  are,  in  porat  of  law, 
the  trustees  for  the  creditors  ;  the  trust  is  a  legal  trust,  and  there 
is  nothing  whatever  added  to  their  legal  liabilities  from  the  mere 
circumstance  of  the  testator  himself  declaring  in  express  terms, 
that  the  estate  shall  be  subject  to  the  payment  of  his  debts.  I  con- 
ceive therefore,  that  the  circumstance  of  there  being  an  express 
trust  in  this  case,  does  not  make  any  alteration  with  respect  to 
the  ^question.  And  if  in  ordinary  circumstances,  as  to  personalty,       [  *398  ] 
where  there  was  a  mere  legal  liability,  the  existence  of  a  mere 
legal  trust  would  not  have  been  an  answer  to  a  plea  of  the 
Statute  of  Limitations ;  so  I  conceive  that  in  the  present  case  no 
alteration  can  take  place,  from  the  existence  of  an  express  trust, 
and  that  that  trust  cannot  under  these  circumstances  be  con- 
sidered as  an  answer  to  the  statute.     I  am  of  opinion,  therefore, 
that  the  judgment  of  the  Master  of  the  Bolls  was  the  correct 
judgment,  and  that  the  judgment  of  the  late  Lord  Chancellor, 
reversing  it,  ought  to  be  set  aside.    As,  however,  two  learned 
Judges  have  entertained  different  opinions  on  this  point,  the 
decree  of  the  Court  below  must  be  set  aside  without  costs. 

Judgment  reversed  without  costs. 
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From  the  Exchequer  Chamber  in  Ireland. 

The    bishop    of    MEATH    v.    MARQUIS    of 

WINCHESTER  (1). 

(4  Clark  &  FinneUy,  445—558 ;  S.  C.  10  BHgh  (N.  S.)  330.) 

Evidence — Custody  of  documents — ^Effect  of  statute — Pleading. 

In  quart  impedit  against  the  Bishop  of  M.  to  recover  the  presentation 
to  the  church  of  K.,  the  advowson  whereof  was  claimed  to  be  part  of  the 
temporalities  of  the  bishopric^  a  case  purporting  to  be  a  case  stated  for 
the  opinion  of  counsel  on  the  part  of  A.,  a  former  Bishop  of  M., 
touching  the  right  of  presentation  to  that  church,  and  found  in  the 
family  mansion  of  A.'s  descendants,  was  offered  and  received  in 
evidence :  Held,  that  it  was  admissible  as  against  his  successor  in  the 
same  see. 

Held,  also,  that  a  deed  relating  to  the  same  church,  and  brought 
from  the  same  custody,  was  admissible  in  evidence  against  the  same 
party. 

A  grant,  by  letters  patent  of  King  Edward  lY.,  dated  at  Drogheda^ 
in  the  ninth  year  of  his  reign,  to  W.,  Bishop  of  M.,  and  his  successors, 
of  the  advowson  of  the  rectory  of  K.,  was  also  given  in  evidence.  An 
Act  of  Parliament  was  passed  at  Drogheda,  10  Henry  Vll.,  by  which, 
after  reciting  that  "intolerable  oppressions  and  extortions  over  the 
poor  innocent  and  true  subjects  within  the  poor  land  of  Ireland,  which 
could  not  be  reformed  witiiout  great  costs,  and  as  great  part  of  the 
King's  revenues  of  the  said  land  had  been  diminished  and  granted  to 
divers  persons  who  did  little  service  for  the  commonweal,'*  it  was 
enacted  "  that  there  be  resumed  unto  the  King's  hands  all  manors,  lord- 
ships, castles,  garrisons,  fortresses,  advowsons  of  churches,  &c.,  whereof 
our  said  sovereign  Lord,  or  any  of  his  noble  progenitors.  Kings  of 
England,  was  at  any  time  seised  in  fee-simple  *or  fee-tail,  from  the  last 
day  of  the  reign  of  King  Edward  11. , — and  all  feoffments,  gifts  in  tail, 
grants,  &c.,  of  aU  and  every  the  aforesaid  honours,  manors,  &c.,  as 
before  specified,  as  well  by  Parliament  as  by  any  letters  patent  under 
the  Great  Seal  of  England  or  Ireland,  made  to  any  person  or  persons 
by  whatsoever  name  or  names  they  be  named,  from  the  said  day  be 
resumed,  revoked,  annulled,  and  deemed  void  and  of  none  effect  in  law." 

Held,  that  the  said  Act  avoided  the  grant,  and  re-appended  the 
advowson  to  the  manor  of  R.,  whereto  it  was  appendant  before  the 
grant. 

A  plaintiff  in  quare  impedit,  after  tracing  his  title  through  various 
steps,  and  averring  the  death  of  W.,  who  had  been  shewn  to  be  a  joint 
tenant  with  plaintiff  of  a  teim  of  years  in  an  advowson,  alleged, 
'*  Whereupon  and  whereby  the  palintiff  became  and  still  is  possessed  of 
the  said  advowson  as  of  an  advowson  in  gross  for  the  remainder  of  the 
said  term  so  theretofore  granted."  The  defendant  pleaded  that  he,  as 
Bishop  of  M.,  was  seised  of  the  advowson  in  gross,  in  right  of  his  see, 

(1)  Explained  and  applied  in  Carfisle  v.  Whaley  (1867)  L.  R.  2  H.  L. 
391.— R.  C. 
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without  Hub,  that  the  plaintiff  was  possessed  of  the  adyowson  in  manner  Bishop  of 

and  form  as  the  plaintiff  had  alleged :  Held,  that  a  fine  of  the  adyowson  Mbath 

in  question,  leyied  in  1  Jac.  11.,  by  one  whose  estate  the  plaintifiF  had,  ^      ^' 

was  not  admissible  in  eyidenoe  under  this  or  any  similar  issue.  Win- 

Held  that,  if  admitted,  it  ought  not  to  be  left  to  the  jury  to  say  chbstsr. 
whether  it  barred  the  action  of  quare  impedit. 

And  held  that  it  did  not  bar  the  action. 

Thb  benefice  of  Eillacan,  otherwise  Bathweir,  in  the  diocese  of 
Meath,  and  county  of  Westmeath,  in  Ireland,  having  become 
▼acant  in  February,  1828,  by  the  death  of  the  Bev.  Henry 
Wynne,  the  late  incumbent,  the  Marquis  of  Winchester  claiming 
the  adyowson  thereof,  as  trustee  for  the  Marquis  of  Clanricarde, 
presented  his  clerk,  the  Bev.  Cecil  Crampton,  to  the  Bishop  of 
Meath,  as  a  fit  person  to  be  admitted  to  the  same.  The  Bishop 
refused  to  admit  him,  *and  collated  his  own  son,  the  Bev.  James  [  *447  j 
Alexander,  to  the  vacant  benefice.  The  Marquis  of  Winchester 
thereupon  brought  an  action  of  quare  impedit  against  the  Bishop 
and  the  Bev.  James  Alexander,  in  the  Court  of  Common  Pleas  in 
Ireland.  The  declaration  contained  six  counts,  but  the  plaintiff 
entered  a  noUe  prosequi  to  the  first  and  second,  and  the  jury  was 
dischai^ed  on  the  third,  fourth,  and  sixth  counts,  so  that  the 
questions  in  the  cause  arose  only  on  the  fifth  count,  and  the 
pleadings  and  evidence  relating  to  it. 

The  fifth  count  began  by  setting  out  from  the  year  1544  to  the 
year  1626  the  pedigree  of  the  Earls  of  Clanricarde  (which  the 
defendants  admitted).  It  then  alleged  that  Bickard,  fourth  Earl 
of  Clanricarde,  was  in  1626  seised  in  fee  of  the  manor  of  Bath- 
weir,  to  which  the  advowson  of  the  church  of  Eillucan,  otherwise 
Bathweir,  was  then  appendant ;  that  the  church  became  vacant, 
and  that  Bickard,  the  fourth  Earl,  presented  one  Edward 
Donnellan,  his  clerk,  who  was  admitted,  instituted,  and  inducted ; 
that  in  1685,  Bickard,  the  fourth  Earl,  died  seised,  leaving  Ulick 
de  Burgh,  his  only  issue  male,  who  became  fifth  Earl,  and  to 
whom  the  manor,  to  which  the  advowson  of  the  church  was 
appendant,  descended  as  heir-at-law;  that  in  1641,  the  Irish 
rebellion  broke  out  against  King  Charles  the  First ;  that  in  1652, 
the  manor  to  which  the  advowson  was  appendant  was,  on  account 
of  the  rebellion,  sequestered  to  the  use  of  King  Charles  the 
Second ;  that  in  1657,  the  manor  continuing  sequestered,  Ulick, 
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Bishop  OF    the  fifth  Earl  (called  Marquis  Glanricarde),  died  without  issue 

«.  male,  leaving  Bickard  his  heir-at-law  (whose  descent  was  set  out 

^  ^wi^^-*  ^^  ^  *^®  declaration  and  admitted  by  the  defendants),  who  became 

CHESTEB.     sixth  Earl;   that  by  letters  patent  under  the  Greal  Seal  of 

[  '448  ]  England,  bearing  date  the  8th  of  April,  14  Car.  II.,  that  *King 
granted  to  Bickard,  sixth  Earl  {inter  alia)  the  manor  of  Bathweir, 
with  the  advowson  which  was  then  appendant  thereto,  to  the  use 
of  Bickard,  sixth  Earl,  in  tail  male,  with  remainders  over ;  that 
the  Irish  Act  of  Parliament  14th  &  15th  Car.  11.,  confirmed  the 
letters  patent,  saving  the  rights  of  persons  claiming  paramount 
the  Crown  ;  that  in  1666,  Bickard,  sixth  Earl,  died  without  issue 
male,  leaving  William  his  brother  him  surviving,  who  became 
seventh  Earl,  and  being  entitled  under  the  uses  limited  by  the 
letters  patent,  became  seised  of  the  manor  to  which  the  advowson 
was  appendant  in  tail  male,  with  remainders  over ;  that  in  1670, 
William,  seventh  Earl,  by  lease  and  re-lease  with  warranty  con- 
veyed the  manor  (excepting  the  advowson)  to  Sir  Patrick  MuUedy 
in  fee;  that  William,  seventh  Earl,  then  became  seised  in  tail  of 
the  advowson  in  gross,  with  remainders  over;  that  in  1687, 
William,  seventh  Earl,  died  so  seised,  leaving  his  eldest  son 
Bickard,  who  became  eighth  Earl,  and  was  seised  in  tail  of  the 
advowson ;  that  by  the  Irish  Act  2  Anne,  c.  26,  advowsons  held 
by  persons  professing  the  Boman  Catholic  religion  were  vested  in 
the  Crown,  according  to  the  estate  of  the  patron  till  abjuration  ; 
that  in  1708,  Bickard,  eighth  Earl,  died  seised  without  issue, 
leaving  his  brother  John,  ninth  Earl,  who  being  entitled  in  tail 
under  the  uses  limited,  but  professing  the  Boman  Catholic 
religion,  the  advowson  vested,  under  the  said  Act,  in  Queen 
Anne,  and  afterwards  in  King  George  the  First ;  that  in  1722, 
John,  ninth  Earl,  died,  leaving  his  son  Michael,  tenth  Earl,  who 
abjuring  and  conforming  to  the  Protestant  religion,  the  estate  of 
the  Crown  in  the  advowson  determined,  and  Michael,  tenth  Earl, 
became  seised  in  tail ;  that  in  1726,  Michael,  tenth  Earl,  died 

[  •449  ]  seised,  leaving  John  Smith,  his  son,  eleventh  Earl,  to  whom  *the 
advowson  descended,  and  who  became  seised  in  tail;  that  in 
1745,  John  Smith,  eleventh  Earl,  granted  the  advowson  to  Eaton 
Stannard  and  Bobert  French  and  their  heirs,  to  the  use  of  John 
Smith,  eleventh  Earl,  for  life,  with  remainders  over ;  that  by  an 
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English  Act  of  ParKament,  10  Geo.  III.,  the  advowson  was 
vested  in  Sir  Francis  Vincent  and  William  Talbot,  in  fee,  dis- 
charged of  the  uses  of  the  deed  of  1745,  to  the  use  of  John 
Smith,  eleventh  Earl,  for  life,  remainder  to  his  eldest  son,  Lord 
Dunkellyn  for  life,  with  remainders  over,  and  with  a  power  to 
Lord  Dnnkellyn  to  create  a  term  for  securing  a  jointure ;  that 
thereupon  in  1770,  John  Smith,  eleventh  Earl,  became  seised  of 
the  advowson  for  life,  with  remainders  over  ;  that  in  1782,  John 
Smith,  eleventh  Earl,  died  seised  for  life,  leaving  Henry  Lord 
Dunkellyn,  his  eldest  son  him  surviving,  who  became  twelfth 
Earl,  and  seised  for  life  of  the  advowson,  with  remainders  over ; 
that  in  1785,  Henry,  twelfth  Earl,  by  an  indenture  of  settlement, 
made  in  contemplation  of  his  marriage  with  Urania  Anne 
Pawlett,  in  exercise  of  the  power  given  to  him  by  the  said  Act  of 
10  Geo.  in.,  demised  the  advowson  to  Henry  Penruddock  Wynd- 
ham  and  the  plaintiff,  then  Charles  Ingolsby  Pawlett,  for  a  term 
of  five  hundred  years,  to  commence  from  the  death  of  himself, 
the  said  Henry,  twelfth  Earl,  for  securing  a  jointure  to  the  said 
Urania  Anne,  his  intended  wife;  that  Henry,  twelfth  Earl, 
married,  and  in  1797,  died,  leaving  his  said  wife  him  surviving 
and  still  living ;  that  thereby  Henry  Penruddock  Wyndham  and 
the  plaintiff  became  possessed  of  the  advowson  in  gross  for  the 
said  term;  that  in  1810,  Henry  Penruddock  Wyndham  died, 
leaving  the  plaintiff  him  surviving,  whereupon  and  whereby  the 
plaintiff  became  and  continued  and  still  is  possessed  of  the 
advowson  for  the  residue  of  the  "^term ;  that  in  1828,  by  the 
death  of  the  Bev.  Henry  Wynne,  the  late  incumbent,  the  church 
became  vacant,  and  that  it  then  belonged  to  the  plaintiff  to 
present,  and  the  defendants  disturbed  him  therein. 

To  this  count  the  Bishop  pleaded  thirteen  pleas,  the  clerk, 
eight.  The  sixth,  seventh,  eighth,  ninth,  tenth,  and  eleventh 
pleas  of  the  Bishop,  and  the  sixth  plea  of  the  clerk,  are  not 
material  to  the  questions  raised  on  the  record. 

The  Bishop's  first  plea,  alleging  by  way  of  inducement,  that 
be  was  seised  of  the  advowson  in  gross  in  right  of  his  see,  con- 
cluded with  a  special  traverse  of  the  appendancy  of  the  advowson 
to  the  manor  of  Bathweir.  His  second  plea,  after  the  same 
inducement,  specially  traversed,  that  Bickard,  fourth  Earl  of 
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Bishop  of    Glanricarde,  was  seised  of  the  manor  with  the  advDwson  appen- 
r.  dant.     His  third  plea,  after  alleging  by  way  of  inducement,  that 

*^^Wdu*  ^^  ^®  ^^^  seised  of  the  advowson  in  gross,  in  right  of  his  see,  and 
CHE8TEB.  that  Anthony,  one  of  his  predecessors,  collated  Edward  Don- 
nellan,  concluded  with  a  traverse,  that  Edward  Donnellan  waa 
admitted  and  instituted  on  the  presentation  of  Bickard,  fourth 
Earl.  The  Bishop's  fourth  plea,  after  the  like  inducement  as  to 
the  first  plea,  traversed,  that  the  manor  with  the  advowson 
appendant  was  seized  and  sequestered  to  the  use  of  Charles  the 
Second.  His  fifth  plea,  after  the  like  inducement,  traversed,  that 
Charles  the  Second  granted  to  Bickard,  sixth  Earl  of  Clan- 
ricarde,  the  manor  with  the  advowson  appendant.  His  twelfth 
plea,  after  the  like  inducement,  traversed,  that  the  plaintiff  waa 
possessed  of  the  advowson  in  manner  and  form  as  the  plaintiff 
alleged;  and  his  thirteenth  plea  after  pleading,  by  way  of 
inducement,  a  grant,  by  King  Edward  the  Fourth,  of  the 
advowson  in  gross  to  the  see  of  Meath,  and  that  Anthony, 
[  *45i  ]  Bishop  of  *Meath,  collated  the  Bev.  Edward  Donnellan,  con- 
cluded with  a  special  traverse,  that  Edward  Donnellan  was 
admitted  and  instituted  on  the  presentation  of  Bickard,  fourth 
Earl  of  Clanricarde. 

The  clerk's  first  plea  alleging,  by  way  of  inducement,  that  he 
was  parson  canonically  imparsonate  on  the  collation  of  the  other 
defendant,  Bishop  of  Meath,  and  that  the  Bishop  and  his  prede- 
cessors were  seised  in  fee  of  the  advowson  in  gross,  in  right  of 
the  bishopric  ;  that  the  church  became  vacant,  and  that  he,  the 
clerk,  was  collated  by  the  Bishop ;  concluded,  like  the  Bishop'a 
first  plea,  with  a  special  traverse  of  the  appendancy  of  the 
advowson.  The  clerk's  second,  third,  and  fourth  pleas,  after 
inducements,  the  same  as  that  in  his  first  plea,  severally  con- 
cluded with  the  same  special  traverse  as  the  Bishop's  second^ 
third,  and  fourth  pleas  respectively.  His  fifth  plea,  after  the 
same  inducement  as  in  the  first  plea,  concluded  with  a  special 
traverse  that  Earl  Michael  was  seised.  His  seventh  plea,  after 
the  same  inducement  as  in  the  first  plea,  concluded  with  a 
special  traverse  that  it  then  belonged  to  the  plaintiff  below  to 
present  a  fit  person  to  the  church ;  and  his  eighth  plea,  after 
the  same  inducement,  concluded,  like  the  Bishop's  twelfth  plea» 
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with  a  special  traverse  that  the  plaintiff  was  possessed  of  the     Bishop  of 

J  MSATH 

adyowson.  ^, 

On  these  pleas  by  the  Bishop  and  the  clerk,  issues  were  joined,    ^^j^f  ^' 
and  the  caase  was  tried  at  Bar  in  the  Court  of  Common  Pleas  in     chesteb. 
Ireland  before  a  special  jury,  on  the  15th  of  November,  1880. 

At  the  trial  the  plaintiff  produced  in  evidence,  attested  and 
compared  copies  of  the  following  documents :  An  enrolment  of 
letters  patent,  granted  by  King  Henry  VIII.  to  Sir  Wm.  D'Arcy, 
reciting  and  confirming  a  grant  by  King  Edward  III.,  to  one 
John  D*Arcy  and  *Joanna  his  wife  in  tail  male,  of  the  manor  of  [  *462  ] 
Rathweir,  with  all  advowsons  thereto  belonging,  &c. ;  A /oil, 
containing  the  enrolment  of  a  writ  issued  by  King  Edward  III., 
ordering  an  extent  to  be  made  of  the  said  manor  with  its  appur- 
tenances, and  the  enrolment  of  the  extent  made  in  pursuance  of 
that  writ,  &c. ;  An  Act  of  a  Parliament  held  at  Drogheda,  in  the 
10th  year  of  King  Henry  VII.,  which  was  as  follows : — Item, 
prayen  the  Commons,  in  consideration  of  the  great  and  divers 
robberies,  murders,  burnings,  ravishing  of  wives  and  maidens, 
the  universal  and  damnable  extortion  as  to  coign  lyve  and  pay 
had,  ased  and  continued  within  the  poor  land  of  Ireland,  with 
many  other  intolerable  oppressions  and  extortions  over  the  poor 
innocent  and  true  subjects,  the  which  cannot  be  reformed  and 
punished  without  the  King's  great  and  royal  provision  for  the 
repressing  of  the  same,  which  cannot  be  done  without  great 
costs  and  charges  ;  and  forasmuch  as  his  noble  Grace  intendeth, 
by  the  grace  of  Almighty  God,  to  order  and  reduce  the  said  land 
to  his  whole  and  perfect  obeisance,  and  the  great  part  of  his 
revenues  of  the  said  land  being  administered  and  granted  to 
divers  persons,  such  as  for  the  most  part  do  full  little  service  for 
the  commonweal,  for  lack  of  said  revenues  the  land  could  not  be 
defended  for  the  destruction  of  the  Irish  enemies ;  therefore  it 
be  ordained,  enacted  and  established  by  authority  of  this  present 
Parliament,  that  there  be  resumed,  seized  and  taken  into  the 
King  our  sovereign  Lord's  hands  all  manors,  lordships,  castles, 
garrisons,  fortresses,  advowsons  of  churches,  free  chapels, 
messuages,  lands,  tenements,  rents,  services,  moors,  meadows, 
pastures,  woods,  rivers,  waters,  mills,  dove-cots,  parks,  forests, 
warrens,  customs,  cocketts,  fees,  fee-farms  and  all  other  manner 
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Bishop  OP    of  profits,  hereditaments  and  commodities  *whereof  our  said 
,-.  sovereign  Lord,  or  any  of  his  noble  progenitors,  Kings  of  Eng- 

^^wiN^-*  ^^  land,  was  at  any  time  seised  in  fee-simple  or  fee-tail,  from  the 
CHESTER,  last  day  of  the  reign  of  King  Edward  II.  to  this  present  Act ;  and 
^  ^  by  the  same  authority  all  manner  of  feoffments,  gifts  in  tail, 
grants,  leases  for  term  of  life,  or  term  of  years,  releases,  con- 
firmations, annuities,  fees,  pensions,  escheats,  wrecks,  waifs, 
reversions  of  all  and  every  of  the  aforesaid  honours,  manors, 
lordships,  and  of  all  others,  as  before  it  is  specified,  or  of  any 
parcel  of  them,  as  well  by  authority  of  Parliaments  as  by  any 
letters  patent  made  imder  the  Great  Seal  of  England  or  Ireland, 
to  any  person  or  persons,  by  whatsoever  name  or  names  they  be 
named,  jointly  or  severally  from  the  said  day  be  resumed, 
revoked,  annulled,  and  deemed  void  and  of  none  effect  in  law  : — 
A  parchment  writing,  headed  H.  B.,  and  attached  to  the  said 
Act,  containing  a  saving  to  William  D'Arcy  of  Bath  weir  and  his 
heirs  male  of  the  grant  made  by  King  Edward  III.  to  John 
D'Arcy  and  Joanna  his  wife,  and  their  heirs  male,  of  the  said 
manor  of  Bathweir,  with  its  appurtenances,  and  a  saving  of  all 
grants  to  the  Archbishop  of  Dublin,  the  Bailiff  of  Dundalk,  and 
others : — An  entry,  in  an  ancient  book  remaining  of  record  in  the 
registry-oflSce  of  the  diocese  of  Armagh,  of  the  presentation  by 
Sir  William  D'Arcy,  of  one  Dermott  Martin  to  the  rectory  of  the 
parish  church  of  Bathweir,  in  March,  1529,  upon  a  vacancy 
caused  by  the  death  of  Thomas  D'Arcy,  the  last  incumbent : — ^An 
Inquisition  taken  before  the  Barons  of  the  Exchequer  of  Ireland 
in  the  28rd  year  of  the  reign  of  King  Henry  VIII.,  whereby  it  was 
found  that  King  Edward  IV.  was  seised  in  fee,  the  day  on  which 
he  died,  of  the  manor  of  Bathweir,  with  all  its  appurtenances, 
and  had  issue  Elizabeth,  Anne,  Cecilia,  and  Bridget;  that  he 
[  *454  ]  died  the  9th  of  April,  *the  23rd  year  of  his  reign ;  that  the  said 
manor,  with  all  its  appurtenances,  descended  to  his  said  daughters, 
and  that  afterwards  King  Henry  VII.,  in  the  first  year  of  his 
reign,  took  to  wife  Elizabeth,  one  of  the  said  daughters ;  and  in 
her  right  he  entered  into  the  same  manor,  with  all  its  appur- 
tenances, and  was  thereof  seised  in  fee,  in  right  of  the  said 
Elizabeth ;  and  it  was  thereby  further  found  that  King  Henry  VII., 
and  Elizabeth,  his  Queen,  had  issue,  King  Henry  VIII,,  and  that 
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the  said  Anne/Cecilia,  and  Bridget  died  without  issue  in  the  life- 
time of  the  said  Elizabeth,  who  died  on  the  18th  of  February, 
in  the   18th   year  of    the  reign  of  Henry  VII.;    that    King 
Henry  YII.  continued  in  possession  of  the  said  manor,  with  all 
its  appurtenances,  during  his  life,  and  died  so  seised  on  the  21st 
of  April,  in  the  24th  year  of  his  reign,  after  whose  death  the 
said  manor,  with  all  its  appurtenances,  descended  to  the  said 
King  Henry  YIU.,  as  son  and  heir  of  the  said  Elizabeth,  his 
mother ;  that  one  William  D'Arcy,  knight,  upon  the  possession 
of  King  Henry  VIII.,  in  the  manor  aforesaid,  with  all  its  appur- 
tenances, entered  and  intruded  on  the  1st  of  January,  in  the 
first  year  of  the  reign  of  King  Henry  VIU.,  and  the  rents  and 
profits  thereof  took  and  levied  in  contempt  of  the  said  King 
Henry  VIII.: — An  enrolment  of  a  presentation  by  King  Henry 
Vni.,  of  one  William  Cocks,  dated  18th  of  August,  24  Henry  VIII., 
to  the  said  church  of  Bathweir,  being  then  vacant,  and  to  the 
donation  of  the  said  King  belonging : — Letters  patent  of  King 
Henry  VUI.,  dated  16th  of  August,  in  the  26th  year  of  his 
reign,  granting  the  said  manor  of  Bathweir,  with  its  appur- 
tenances, together  with  the  advowsons  of  churches,  to  one  John 
D*Arcy  and  his  assigns  for  life : — Letters  patent  of  King  Philip 
and  Queen  Mary,  dated  29th  of  October,  4  &  5  Philip  and  Mary, 
granting  to  Gerald,  Earl  of  Kildare,  and  *Mabilla  his  wife,  and 
their  heirs  male,  the  Crown's  reversion,  after  the  death  of  the 
said  John  D'Arcy,  of  the  said  manor,  with  its  appurtenances,  and 
all  advowsons  of  churches  thereto  belonging : — Letters  patent  of 
King  James  I.,  dated  80th  of  October,  in  the  first  year  of  his 
reign,  reciting  the  last-mentioned  letters  patent  and  the  death  of 
the  said  Earl  of  Kildare  without  issue,  and  granting  to  one  John 
King,  his  heirs  and  assigns  for  ever,  all  his  reversion  in  the  said 
manor  of  Bathweir,  with  its  appurtenances,  and  all  advowsons  of 
churches,  as  fully  as  the  said  King  James  or  any  of  his  pro* 
genitors  enjoyed  the  same : — A  fine  levied  by  the  said  John  King 
and  Catherine  his  wife,  in  the  4th  year  of  the  reign  of  King 
James  I.,  to  Bickard  Burke,  fourth  Earl  of  Clanricarde,  of  the 
said  manor  of  Bathweir,  with  all  advowsons,  rectories,  or  rights  of 
patronage  and  other  appurtenances  to  the  said  manor  belonging: — 
An  enrolment  of  a  King's  letter,  dated  8th  of  April,  6th  James  I.,. 
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Bishop  OP    directing  the  acceptance  from  Bickard,  fourth  Earl  of  Clan- 
ff,  ricarde,  of  a  surrender  of  all  his  manors  and  spiritual  heredita- 

^^wts-  ^'  ments  in  Ireland,  and  that  a  new  grant  thereof  should  be  made 
cBfiSTBB.  to  him,  and  that  a  commission  should  issue  to  inquire  as  to  the 
same: — An  inquisition  taken  the  4th  of  May,  1609,  in  pursuance 
of  the  said  commission,  finding  that  the  said  Bickard  Earl  of 
Clanricarde,  was  seised  in  fee  of  the  said  manor  with  its  appur- 
tenances, acquired  by  purchase  from  John  King,  the  1st  of 
January,  1606,  and  all  advowsons  of  churches  and  vicarages 
belonging  to  the  same : — Letters  patent  dated  19th  of  July,  8  th 
James  I.,  granting  and  confirming  to  said  Bickard,  fourth  Earl 
of  Clanricarde,  his  heirs  and  assigns  for  ever,  the  said  manor  of 
Bathweir,  with  all  its  rights,  members  and  appurtenances,  &c. : — 
[  *456  ]  A  commission  for  ^holding  a  royal  visitation  at  Dublin,  22nd 
June,  15  James  I.,  appointing  commissioners  to  inquire  as  to 
church  livings,  and  an  entry  in  the  royal  visitation  book  for  the 
year  1615,  finding  the  value  of  the  rectory  and  vicarage  of  Bath- 
weir, otherwise  Killucan,  and  that  the  Earl  of  Clanricarde  was 
patron  thereof: — An  entry  in  the  royal  visitation  book  of  the 
year  1637,  shewing  that  Edward  Donnellan  was  then  rector  and 
vicar  of  the  said  rectory  and  vicarage : — A  commission  of  the 
Commonwealth,  dated  19th  of  August,  1668,  directing  an  inquiry 
as  to  all  manors,  rectories,  and  other  hereditaments,  and  who 
owned  or  claimed  the  same  on  the  28rd  of  October,  1641,  and 
the  return  thereto,  dated  November  7,  1653,  finding  that  the 
parsonage  and  vicarage  of  Killucan  was  on  that  day  (28rd 
October,  1641)  held  by  Edward  Donnellan,  clerk,  on  the  pre- 
sentation of  the  Earl  of  Clanricarde,  patron  thereof : — A  King's 
letter,  dated  the  16th  of  July,  1661,  18  Charles  II.,  ordering  that 
Bickard,  sixth  Earl  of  Clanricarde,  should  be  established  in  quiet 
possession  of  all  hereditaments  which  should  have  come  to  him 
by  descent: — Letters  patent,  dated  the  19th  of  December,  88 
Charles  II.,  reciting  the  conformity  of  Bickard  Lord  Dunkellyn, 
eldest  son  of  William,  the  seventh  Earl  of  Clanricarde,  to  the 
Protestant  religion,  and  granting  to  the  said  Lord  Dunkellyn 
and  his  heirs,  continuing  Protestants,  all  such  advowsons  and 
rights  of  patronage  as  had  belonged  to  Ulick,  Marquis  and 
Earl  of  Clanricarde,  Bickard  late  Earl  and  William  then  Earl  of 
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€lanricarde,  or  any  person  claiming  under  them,  either  in  gross     Bishop  of 
or  appendant : — An  entry  in  the  visitation  book  of  the  diocese  of  ,?. 

Meath,  whereby  it  appeared  that  in  the  year  1678,  one  William  ^^^^^^  ""^ 
Barry  was  rector  and  vicar  of  the  church  of  Rath  weir : — An  enrol-  chbstbr. 
ment  of  letters  patent,  dated  the  20th  of  January,  7  William  III., 
presenting  *one  Richard  Reader  to  the  said  rectory  and  vicarage  [  *457  ] 
on  the  death  of  the  said  William  Barry,  and  of  the  surrender  of 
said  letters  patent  to  the  use  of  the  King  on  the  9th  of  July, 
1700 : — ^An  entry  on  the  journals  of  the  House  of  Lords  in  Ire- 
land, as  to  proceedings  touching  the  arrest  of  one  John  Garston, 
an  attorney,  on  the  complaint  of  Anthony  Dopping,  then  Bishop 
of  Meath,  of  a  breach  of  privilege  in  suing  out  two  writs  of  quare 
impedit  against  him : — A  copy  of  proceedings  in  quare  impedit 
brought  by  the  Attorney-General  in  behalf  of  King  William  III., 
against  the  said  Anthony,  Bishop  of  Meath,  and  Anthony 
Dopping,  clerk,  his  son,  for  recovery  of  the  said  rectory  and 
vicarage : — ^An  enrolment  of  letters  patent,  dated  the  18th  of 
January,  15  George  II.,  reciting  that  the  said  rectory  and 
vicarage  was  vacant  and  at  the  disposal  of  the  Grown,  by  the 
promotion  of  Anthony  Dopping,  clerk,  to  the  bishopric  of  Ossory, 
and  presenting  one  Peter  Warburton  to  the  same. 

The  plaintiff  below,  in  addition  to  other  Acts  of  Parliament 
and  deeds  mentioned  in  his  declaration,  also  produced  in  evidence 
the  following  private  documents:  a  deed  of  conveyance,  dated 
the  4th  of  March,  1699,  by  Rickard,  then  Earl  of  Glanricarde, 
to  one  John  Morgan,  of  all  advowsons  that  were  or  had  been  in 
the  gift  of  the  said  Earl  or  his  ancestors,  for  the  next  turn  only ; 
an  indenture,  dated  the  28rd  of  March,  1744,  whereby,  after 
reciting  a  former  indenture,  John  Morgan,  son  of  the  aforesaid 
John  Morgan,  conveyed  to  John  Smith,  Earl  of  Glanricarde,  and 
his  heirsy  the  advowson  of  the  church  of  Rathweir  and  Eillucan, 
and  all  advowsons  appendant  to  the  manor  of  Rathweir,  which 
bad  been  conveyed  by  the  recited  indenture  to  John  Morgan, 
the  elder;  a  private  Act  of  Parliament,  10  Geo.  III.,  vesting  the 
estates  of  John  Smith,  Earl  *of  Glanricarde,  in  trustees,  dis-  [*458] 
charged  of  certain  trusts,  and  vesting  in  Henry,  then  Lord 
Dunkellyn,  eldest  son  of  the  said  John  Smith,  Earl  of  Glan- 
ricarde, a  power  to  charge  upon  certain  estates  and  advowsons 


48  1835.    H.  L.     4  CL.  &  FIN.  458—469.  [r.r. 

Bishop  OF    therein    mentioned  (including  the  advowson  of   Eillucan),  a 

Neath 

r,  jointure  of  2,0002.  for  any  wife  he  might  marry,  and  to  create 

^^WiN-^^*"  a  term  of  five  hundred  years  in  the  said  estates  for  securing  the 
CHE8TEB.  same ;  and  a  memorial  of  an  indenture  of  settlement,  made  the 
16th  of  March,  1785,  on  the  marriage  of  the  said  Lord  Dunkellyn 
with  Urania  Pawlett,  whereby  a  jointure  of  2,000Z.  was  charged 
on  the  said  estates  and  advowsons,  and  a  term  of  five  hundred 
years  was  created  and  vested  in  H.  P.  Wyndham,  since  deceased, 
and  the  plaintiff,  upon  trust,  to  secure  the  said  jointure. 

The  plaintiff  further,  in  support  of  his  case,  produced  in 
evidence  two  documents,  the  admissibility  of  which  is  one  of  the 
questions  in  this  appeal ;  one  of  these  was  a  parchment  writing 
bearing  date  the  28th  of  March,  1687,  and  purporting  to  be 
a  grant  by  Ulick,  fifth  Earl  of  Glanricarde,  to  Dr.  Edward 
Donnellan,  of  the  then  next  avoidance  of  the  rectory  and 
vicarage  of  Bathweir  otherwise  Eillucan.  The  other  purported 
to  be  a  case,  stated  for  the  opinion  of  counsel  on  the  part  of  the 
said  Anthony  Dopping,  Bishop  of  Meath,  the  28th  of  February, 
1695,  wherein  it  was  (among  other  things)  stated,  on  the  part 
of  the  said  Bishop,  that  in  the  year  1687,  Ulick,  Earl  of  Glan- 
ricarde, granted  to  Dr.  Donnellan,  incumbent  of  Bathweir,  his 
executors  and  administrators,  the  next  presentation  to  the 
rectory  and  vicarage  of  Bathweir,  dated  the  28th  of  March,  1687 ; 
that  in  1642  both  rectory  and  vicarage  being  void  by  the  death 
of  Dr.  Donnellan,  his  widow  and  executrix  presented,  pro  hac 
[  U5d  ]  vice  tantum,  William  Barry  to  both,  who  was  instituted  ♦by  the 
Bishop,  June  the  18th,  1642,  but  not  inducted  till  the  27th  of 
February,  1660,  and  that,  by  a  mandate  from  the  Bishop's 
successor,  the  Bishop  who  had  instituted  being  dead  before 
William  Barry's  induction. 

The  following  witnesses  were  examined  for  the  plaintiff  as  to 
the  finding  of  these  two  documents.  Mr.  Anthony  Dopping 
deposed,  that  he  was  a  descendant  of  Anthony  Dopping,  formerly 
Bishop  of  Meath,  and  that  he  had  in  his  possession  several 
papers,  which  were  handed  to  him  as  coming  from  Lowton 
House,  where  the  Dopping  family  papers  were  kept;  that 
Lowton  House  is  the  family  mansion  of  the  Doppings  ;  that  the 
papers  in  his  possession  were  handed  to  him  by  Mr.  John  Darcy, 
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who  is  a  relation  of  the  Dopping  family ;  that  the  two  documents 
now  produced  by  him  were  handed  to  him  among  the  said  papers 
by  the  said  John  Darcy,  at  a  Major  Sirr's,  and  that  he  never 
saw  the  said  two  documents  or  any  of  them  at  Lowton  House. 
Mr.  John  Darcy  deposed,  that  he  handed  a  parcel  of  papers 
to  Mr.  Anthony  Dopping,  the  last  witness ;  that  he  got  the  said 
parcel  of  papers  from  Sir  William  Betham,  and  that  there  was 
a  paper  roimd  them.  Sir  William  Betham  deposed,  that  he 
found  a  parcel  of  papers  at  Lowton  House  among  other  papers, 
and  that  the  Bev.  Mr.  Sirr  (son  of  Major  Sirr)  was  with  him ; 
that  he  found  said  parcel  of  papers  in  a  room  with  other  papers, 
and  that  he  handed  the  said  parcel  of  papers  to  the  said  Mr.  Sirr, 
on  or  about  the  28th  of  October,  1828;  that  Lowton  House 
belonged  to  or  is  inhabited  by  a*  Mrs.  Dopping,  a  middle-aged 
lady  ;  that  he  put  no  mark  on  the  said  parcel  of  papers,  but  that 
he  took  copies  of  them;  that  at  the  time  of  finding  the  said 
parcel  of  papers  he  found  several  visitation  books  of  the  diocese 
of  Meath,  *particularly  one  of  the  year  1616,  by  George,  Bishop 
of  Meath ;  that  there  were  in  the  same  room  several  other  papers 
relating  to  the  see  of  Meath,  several  of  which  were  in  the  same 
parcel  which  he  brought  away ;  and  that  the  said  two  documents 
produced  by  the  said  Anthony  Dopping  above  mentioned,  were 
in  the  said  parcel  of  papers  ;  that  he  was  at  Lowton  House  from 
two  o'clock  on  Monday  to  two  o'clock  on  the  following  day ;  that 
he  went  there  on  the  part  of  the  said  Mr.  Sirr  and  Mr.  John 
Darcy,  and  that  he  never  informed  the  said  Bishop  of  Meath 
(one  of  the  defendants  below),  that  the  said  papers  or  books, 
or  any  of  them,  were  at  Lowton  House,  but  that  he  shewed 
copies  of  some  of  them  to  the  plaintiffs  agent,  and  told  him 
the  said  papers  were  at  Lowton  House.  The  Bev.  George 
Brabazon  deposed,  that  he  is  registrar  in  the  registry  office 
of  the  diocese  of  Meath,  at  Navan,  and  that  there  is  no  registry 
of  ecclesiastical  or  other  records,  (except  one  roll),  anterior  to  the 
year  1717  ;  that  the  said  registry  office  is  the  proper  place  where 
the  visitation  books  of  the  diocese  and  entry  of  all  presentations, 
admissions,  institutions  and  collations  to  ecclesiastical  benefices 
within  said  diocese,  and  various  other  papers  and  records  relative 
to  the  said  diocese,  and  the  several  ecclesiastical  benefices  within 
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r.  are  not  preserved  in  the  said  registry  office,  relating  to  a  period 

^^  Win-*  ^^  anterior  to  1717,  the  reason  of  which  circumstance  he  was  unable 

CHESTER,  to  explain. 

The  counsel  for  the  defendants  at  the  trial,  did  not  cross- 
examine  those  witnesses,  but  objected  to  the  reception  of  these 
two  documents  in  evidence;  but  the  learned  Judges  overruled 
the  objection,  declaring  their  opinions,  that  they  were  admissible, 
to  which  holding  the  defendants'  counsel  tendered  a  bill  of 
exceptions. 
[  461  ]  The  evidence  produced  on  behalf  of  the  defendants  at  the 

trial,  consisted  of  (among  other  documents)  an  attested  copy  of 
a  King's  letter,  dated  the  8th  July,  1854  (28  King  Edward  III.), 
and  letters  patent,  dated  the  9th  of  March,  2  King  Henry  Y., 
from  both  which,  and  the  recitals  contained  in  them,  it 
appeared  that  after  the  conquest  of  Ireland,  King  Henry  II. 
granted  the  land  of  Meath  to  Hugh  de  Lacy,  in  fee ;  that  by  the 
forfeiture  of  the  De  Lacys,  the  manor  of  Bathweir,  with  the  said 
advowson,  vested  in  the  Grown,  and  was  granted,  among  other 
property,  by  King  Edward  II.,  to  Boger  Mortimer,  Earl  of  March, 
who,  on  his  attainder,  forfeited  it  to  King  Edward  III. ;  that 
the  attainder  was  reversed  and  the  manor  and  advowson,  &c. 
re- vested  in  Boger  Mortimer,  the  grandson  of  the  attainted  Earl. 
From  an  Act  of  Parliament,  11  Elizabeth,  s.  8,  c.  1,  it  appeared 
that  Boger  Mortimer,  son  and  heir  of  the  last  mentioned  Boger, 
had  issue  Edmond  Mortimer,  Ann  and  Ellinor ;  that  Edmond 
and  Ellinor  died  without  issue,  and  Ann  was  married  to  Bichard, 
Earl  of  Cambridge  (son  of  Edmond  Langley,  Duke  of  York,  fifth 
son  of  Edward  III.),  and  that  they  had  issue,  Bichard  Flan- 
tagenet  Duke  of  York,  father  of  King  Edward  IV.,  to  whom  the 
said  manor  and  advowson  descended  in  right  of  his  grandmother. 
From  the  inquisition  dated  23  King  Henry  YIIL,  (the  same  that 
was  put  in  evidence  by  the  plaintiff),  it  appeared  that  the  manor 
of  Bathweir  descended  on  Elizabeth,  the  last  surviving  daughter 
of  King  Edward  IV.,  and  wife  of  Henry  VII.,  from  whom  it 
descended  to  King  Henry  VIII.  But  with  respect  to  the  advow- 
son, the  defendants  contended  that  King  Edward  IV.  disappended 
it  from  the  manor,  and  they  relied  upon  a  grant  made  by  him 
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of  the  said  advowson  to  William  Sherwood,  Bishop  of  Meath, 
and  his  'successors,  as  appeared  by  letters  patent,  dated  at 
Drogheda  the  5th  of  January,  9  King  Edward  IV.,  and  to  this 
effect :"  To  all  to  whom,  Ac,  Know  ye  that  we  of  our  special 
grace,  with  the  assent  of  our  dear  cousin  John  Earl  of  Wigram, 
deputy  of  our  very  dear  brother  George,  Duke  of  Clarence,  &c., 
have  given  and  granted  to  the  venerable  father  in  Christ, 
William,  Bishop  of  Meath,  advowson  as  well  of  the  rectory 
as  of  the  vicarage  of  the  parish  church  of  Bathweir,  in  the 
county  of  Meath,  to  have  and  to  hold  the  advowson  of  the 
rectory  and  vicarage  of  the  church  aforesaid  to  the  aforesaid 
Bishop  and  his  successors  for  ever,  any  statute,  Act,  &c.,  to  the 
contrary,  &c.,  notwithstanding,  &c.  Witness  the  aforesaid 
Deputy  at  Drogheda,  the  9th  of  January,  in  the  ninth  year 
of  our  reign  :  Eustace." 

The  Rev.  George  Brabazon,  who  had  been  examined  on  behalf 
of  the  plaintiff,  was  also  examined  for  the  defendants  as  to 
an  ancient  parchment  roll  produced  by  him,  and  purporting 
to  be  a  proxy-roll  of  the  diocese  of  Meath,  and  to  be  written 
in  the  year  1518,  and  he  deposed  that  he  found  the  same  among 
the  records  of  the  registry  of  the  diocese  of  Meath,  of  which 
he  was  registrar,  and  that  he  believed  the  letters  '*  Ep.  con.*' 
in  the  margin  of  the  said  roll,  and  opposite  (among  others)  the 
parish  of  Bathweir,  to  mean  **  Episcopits  confert,'*  and  that  all 
the  benefices  in  the  said  roll,  with  such  letters  opposite  to  them, 
are  in  the  gift  of  the  Bishop  of  Meath,  except  one  or  two  not 
now  at  his  disposal,  but  which  were  so  formerly. 

The  defendants  next  produced  two  visitation-books  of  the 
iliocese  of  Armagh,  one  for  the  year  1664,  containing  an  entry 
of  a  visitation  on  the  29th  of  June,  1664,  at  which  Willijkm  Barry 
exhibited  a  collation  to  the  said  church  of  Bathweir,  or  Killucann, 
granted  *by  Anthony,  Bishop  of  Meath,  the  13th  of  January, 
1642 ;  the  second,  for  the  year  1745,  containing  an  entry,  signed 
by  Che  rector  and  churchwardens,  stating  that  the  rectory  of 
Killncan  was  coUative,  and  that  Peter  War  bur  ton  was  then 
rector ;  also  an  entry  of  the  Rev.  Anthony  Dopping's  collation, 
by  Anthony,  Bishop  of  Meath,  and  of  the  Rev.  Henry  Wynne's 
collation,   by  Henry,  Bishop  of  Meath.      The  last  document 
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offered  in  evidence  by  the  defendants  (and  the  admisBibility 
of  which  is  another  question  in  this  writ  of  error)  was  an  attested 
copy  of  a  fine  siir  con.  de  droit,  &c.  of  Trinity  Term,  1  James  II., 
levied  by  William,  Earl  of  Clanricarde,  and  Hester,  his  wife, 
to  John  Brown,  Gerald  Dillon,  and  Anthony  MuUedy,  Esqrs., 
and  the  heirs  of  John  Brown,  of  the  advowson  of  the  said  church 
of  Killucan  (among  other  things),  in  consideration  of  6,200/., 
with  a  warranty  by  the  said  Earl  and  his  wife. 

The  counsel  for  the  plaintiff  objected  to  the  reception  of  the 
fine  in  evidence,  but  the  learned  Judges  were  of  opinion  that 
it  was  admissible,  and  it  was  accordingly  admitted,  whereupon 
the  counsel  for  the  plaintiff  excepted  to  that  opinion  of  the 
Judges. 

The  case  having  closed  on  both  sides,  the  learned  Judges 
proceeded  to  charge  the  jury. 

The  counsel  for  the  defendants,  relying  on  the  grant  of  the 
advowson  by  Edward  IV.  to  William  Sherwood,  Bishop  of  Meath, 
and  his  successors,  put  in  evidence  by  the  defendants,  insisted 
that  the  Judges  should  tell  the  jury  that,  if  they  believed 
Edward  lY.  made  that  grant,  and  that  he  was  seised  of  the 
manor  with  the  advowson  appendant  at  the  time  of  making 
it,  in  such  case  the  grant  was  valid,  and  had  rendered  the 
advowson  disappendant  and  thenceforth  in  gross,  and  that 
it  never  did  again  become  appendant  and  did  not  pass  to  John 
King  by  the  said  letters  patent  of  1  James  I.,  ^but  the  Judges 
refused  so  to  direct  the  jury ;  on  the  contrary,  they  directed 
them  that  although  they  should  believe  that  Edward  IV.  was 
so  seised  and  made  such  grant,  yet  their  opinion  was,  that  the 
advowson  had  again  become  appendant  by  force  of  the  Act  of 
10  Henry  VII.,  put  in  evidence  by  the  plaintiff,  and  therefore  did 
pass  to  John  King. 

The  same  counsel  further  insisted,  that  the  Judges  should 
direct  the  jury,  that  if  they  believed  Edward  IV,  was  seised 
of  the  said  manor  with  the  advowson  appendant,  and  being 
so  seised  made  the  grant  to  William  Sherwood,  Bishop  of  Meath, 
the  grant  was  not  avoided  by  the  Act  of  10  Henry  VII.,  but  the 
Judges  refused  so  to  direct  the  jury ;  on  the  contrary,  they 
directed  them  that  the  said  Act  avoided  all  grants  from  the 
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death  of  Edward  II.,  and  therefore  that  the  said  grant  to 
William  Sherwood  was  avoided. 

The  same  counsel  also  insisted  that  the  Judges  should  direct 
the  jury,  that  if  they  believed  Edward  IV,  was  seised  of  the  said 
advowBon  with  the  manor  appendant,  as  of  his  private  property 
and  not  in  right  of  his  Crown,  and  that  being  so  seised  he  made 
the  said  grant  to  William  Sherwood,  that  the  grant  was  not 
avoided  by  the  said  Act  of  10  Henry  VII.,  but  the  Judges  refused 
so  to  direct  the  jury,  but  told  them  that,  supposing  it  to  be  a 
material  question  whether  Edward  IV.  was  so  seised  of  the  said 
advowson,  there  was  no  evidence  that  he  was  seised  of  it  as 
of  his  private  estate. 

The  counsel  for  the  defendants  likewise  insisted  that  the 
Judges  should  direct  the  jury,  that  by  operation  of  the  fine 
levied  by  William,  seventh  Earl,  and  his  wife,  to  Brown,  Dillon, 
and  MuUedy,  and  admitted  in  evidence  for  the  defendants,  all 
the  estate  of  the  said  Earl  William  was  conveyed  away  from  him 
and  his  *heirs,  and  he  and  his  heirs  and  the  plaintiff  were 
barred  from  claiming  any  estate  in  the  said  advowson,  and  the 
plaintiff  was  barred  of  all  right  to  recover,  but  the  Judges 
refused  so  to  direct  the  jury,  but  told  them  that  the  said  fine 
was  not  a  bar  to  the  plaintiff's  right  to  recover. 

The  defendants'  counsel  also  insisted  that  the  said  fine  was 
sufficient  to  shew  that  the  plaintiff  was  not  possessed  of  the 
advowson  or  of  any  term  therein,  and  to  bar  the  plaintiff  of  his 
action,  and  prayed  the  Judges  to  admit  the  said  fine  to  be 
sufficient  to  entitle  the  defendants  to  a  verdict,  but  the  Judges 
declared  their  opinion  that  the  said  fine  was  not  sufficient  to 
bar  the  plaintiff  of  his  action,  or  to  entitle  the  defendants  to  a 
verdict. 

The  jury  found  a  verdict  for  the  plaintiff  on  the  several 
^foresaid  issues. 

The  counsel  on  both  sides  excepted  to  the  opinions  of  the 
learned  Judges  at  the  trial ;  the  counsel  for  the  plaintiff,  to  the 
admission  of  the  fine,  levied  by  Earl  William  and  his  wife, 
in  evidence  for  the  defendants,  and  the  counsel  for  the  defen- 
dants, to  the  admission  of  the  parchment  writing  and  case 
brought  from  Lowton  House,  in  evidence  for  the  plaintiff,  and 
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also.  ]to  the  above  stated  opinions  and  directions  of  the  Judges 
to  the  jury.  A  bill  of  exceptions,  containing  the  several  matters 
herein  before  stated,  was  tendered  to  and  sealed  by  the  Judges. 

The  Court  of  Common  Pleas  in  Ireland  gave  judgment  for  the 
plaintiff,  which  being  affirmed  on  error  to  the  Court  of  Exchequer 
Chamber  in  Ireland  (i),  the  defendants  below  brought  their  writ 
of  error  returnable  in  Parliament,  and  assigned  for  error,  in 
substance,  That  the  parchment  writing,  purporting  to  *be  a 
grant  by  Ulick,  fifth  Earl,  to  Dr.  Edward  Donnellan,  of  the  next 
avoidance,  and  the  paper  writing,  purporting  to  be  a  case  stated 
in  1695  on  behalf  of  Anthony,  Bishop  of  Meath,  for  the  opinion 
of  counsel,  were  improperly  admitted  in  evidence. 

That  the  jury  were  misdirected  as  to  the  operation  of  the 
Act  10  Henry  VII.,  on  the  grant  of  the  advowson  by  King 
Edward  lY.,  to  the  see  of  Meath;  and  also  as  to  the  effect 
of  the  fine  of  Trinity  Term,  1  Jac.  II. 

The  House  of  Lords,  considering  the  case  to  be  of  such  a 
nature  as  to  require  the  assistance  of  the  Judges,  made  an  order 
for  their  attendance  (2). 

The  Attorney-General  {Sir  William  Follett  and  Mr.  Byles 
were  with  him),  for  the  plaintiffs  in  error.     ♦     *     ♦ 

Sir  Frederick  Pollock  and  Mr.  J.  B.  Miller  (of  the  Irish  Bar), 
for  the  defendant  in  error.    ♦    ♦    * 


[497] 
[530] 


Sir  William  Follett  for  the  plaintiffs  in  error,  in  reply. 


ik   *    ^ 


Lord  Brougham  : 

*  *  It  now  becomes  my  duty  to  state  to  your  Lordships 
the  questions  which  it  appears  to  me  to  be  expedient  you 
should  propose  to  the  learned  Judges  who  have  assisted 
your  Lordships  in  this  case,  for  the  purpose  of  getting  the 
benefit  of  their  learning  and  experience  in  dealing  with  th& 
points  made  at  the  Bar.    There  may  be  said  to  be  three  great 


(1)  1  Alcock  &  Nap.  508. 

(2)  The  Judges  present  were  Lord 
Chief  Justice  Tindal,  Justices  Park, 
Gaselee,  Littledale,  Williams,  Patte- 
8on,  and  Coleridge;   Barons  Parke, 


Bolland,  and  Gumey.  The  Great 
Seal  being  in  commission,  Lord 
Shaftesbury  presided;  Lord  Lynd- 
hurst  and  Lord  Brougham  were 
present. 
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branches  of  the  case,  to  all  of  which  I  propose  to  direct  the 
attention  of  the  learned  Judges. 

The  first  and  most  important  question  relates  to  the  admissi- 
bility of  certain  evidence  under  the  issues  here  joined.  Although 
there  were  many  pleas,  and  a  great  number  of  issues  joined 
on  them,  the  jury  was  discharged  without  finding  any  verdict 
except  as  to  the  issues  upon  the  fifth  count  of  the  declaration. 
The  second  branch  of  the  case  relates  to  the  power,  force,  and 
effect  of  a  certain  statute ;  and  the  third,  to  the  power,  force, 
and  efiiect  of  a  certain  fine.  If  any  other  point  has  escaped 
me  in  this  enumeration,  I  ^should  wish  to  have  it  suggested 
by  the  learned  counsel  before  the  questions  are  finally  settled 
for  the  learned  Judges,  for  it  is  very  material  that  no  point 
should  be  left  out.  As  it  is  impossible  to  anticipate  what  may 
be  the  result  of  the  consultation  of  the  learned  Judges,  or  of  the 
opinions  subsequently  formed  by  your  Lordships  on  the  result 
of  that  consultation,  on  the  first  question,  as  to  the  admissibility 
of  certain  evidence,  it  becomes  necessary  to  request  the  attention 
of  the  House,  and  of  the  learned  Judges,  in  the  first  instance, 
to  all  those  three  branches,  because,  although  undoubtedly  if  the 
first  should  be  decided  in  one  way,  the  others  would  cease  to 
be  material,  and  the  whole  case  would  be  disposed  of  for  the 
present ;  yet,  if  the  first  question  should  be  decided  another 
way,  the  other  questions  must  necessarily  arise  in  succession. 

The  first  of  these  questions  is,  as  to  the  admissibility  in 
evidence  of  the  deed  of  grant  from  a  Lord  Clanricarde,  of  the 
next  presentation  on  the  next  avoidance  of  the  living,  to  an 
individual  who  presented  a  clerk  to  the  then  Bishop,  which 
clerk  the  Bishop,  it  is  said,  instituted.  Ought  that  deed  to 
have  been  admitted  in  evidence,  regard  being  had  to  that  which 
forms  the  principal  ground  of  objection  to  its  reception,  viz.  the 
defective  proof  of  its  custody  ?  Perhaps  a  difficulty  might  arise 
even  if  the  evidence  of  custody  were  perfect,  as  to  the  binding 
nature  of  that  deed  on  the  present  Bishop.  But,  however,  on 
that  branch  the  principal  point  is  the  custody.  I  have  an 
inclination  of  opinion  upon  that  subject.  I  have  not  often  in  my 
experience  on  these  questions,  which  is  very  much  inferior  to 
that  of  many  of  the  learned  persons  assisting  your  Lordships, 
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but  I  do  not  recollect  to  have  observed  any  case  in  which  there 
was  so  scanty  a  *proof,  compared  with  that  which  is  asaally 
required  in  trials  as  a  security  to  defend  the  rights  of  parties, 
and  protect  Courts  from  misapprehension  or  from  fraud  in  the 
fabrication  of  evidence.  I  do  not  recollect  any  case  in  which 
those  rules  which  have  been  adopted  to  defend  parties,  and 
protect  the  Courts  in  receiving  old  instruments,  have  been  so 
little  attended  to.  The  most  scanty  evidence  of  custody  and  of 
facts  arising  from  custody,  was  produced,  though  it  is  certainly 
doing  no  more  than  justice  to  say,  that  it  was  the  fault  of  the 
parties  now  objecting  to  the  defective  proof  of  custody,  that  it 
was  so  scanty,  inasmuch  as  they  did  not  cross-examine  to  it ; 
and  it  is  past  all  doubt,  that  a  party  is  not  allowed  to  lie  by  at 
the  trial,  when  he  might  have  got  answers  which  would  have 
explained  the  evidence,  and  thus  to  shut  the  door  in  the  face  of 
the  evidence,  and  then  insist  that  the  proof  was  defective. 

The  next  question  on  the  first  branch  relates  to  a  case  found 
in  the  same  depository,  which  in  some  respects  raises  a  doubt 
on  other  grounds  as  to  its  admissibility,  and  raises  again  the 
question  of  proper  custody,  but  not,  as  it  appears  to  me,  to  the 
same  degree  in  which  the  deed  raises  it.  It  does  not  follow, 
although  the  evidence  as  to  the  custody  of  the  deed  was  not 
sufficient,  that  the  evidence  as  to  the  case  might  not  be  suffi- 
cient, because,  undoubtedly,  it  is  a  case  respecting  the  affairs 
of  the  diocese,  and  is  laid  before  counsel  by  a  Bishop  then 
having  the  see.  That  is  the  second  point,  and  it  raises  several 
questions,  all  of  which  fall  within  the  comprehensive  question, 
admissible  or  not  admissible,  which  I  have  framed  on  purpose  to 
lay  before  the  learned  Judges.  The  admissibility  of  that  sort  of 
evidence  to  a  certain  degree  has  been  tried  by  questions  raised 
on  bills  in  equity,  *for  discovery,  being  filed  against  parties  to 
compel  them  to  produce  cases  which  they  had  laid  before  their 
own  counsel.  The  practice  has  been  subjected  to  many  observa- 
tions at  your  Lordships'  Bar,  and  it  is,  perhaps,  to  be  lamented, 
that  there  ever  was  such  a  decision  pronounced  or  affirmed  by 
this  House,  which  is  the  Court  of  last  resort,  as  the  decision  in 
that  case  of  Iladcliffe  v.  Fursman  (i),  the  effect  of  which  is,  that 

(1)  2  Br.  P.  C.  514. 
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^ben  a  man  has  laid  before  his  counsel  a  confidential  statement 
for  the  purpose  of  enabling  himself  to  prosecute  his  claim 
or  defend  his  possessions,  another  person  in  another  suit, 
provided  he  makes  a  case  for  a  decree  generally,  is  enabled 
to  extract  from  that  party  a  case  so  prepared  and  laid  con- 
fidentially before  his  counsel.  It  is,  perhaps,  much  to  be 
lamented  that  that  should  be  law,  but  the  law  is  inveterate ;  it 
is  sanctioned  by  a  decision  solemnly  pronounced  by  this  House 
in  that  case;  it  has  always  been  acted  upon  since,  and  acted 
on  to  a  great  extent,  until  the  three  late  cases  of  Hughes  v. 
Biddulph  (1),  Vent  v.  Pacey  (2),  and  Bolton  v.  The  Corporation 
of  Liverpool  (z).  In  all  these  cases  it  has  been  acted  on  less 
vigorously,  and  the  right  of  the  party  has  been  confined  within 
narrower  bounds  than  ever  was  done  in  former  cases. 

A  question  for  consideration  also  might  be  raised,  whether  the 
ease,  if  the  production  of  it  be  compelled,  or  if  it  be  admitted, 
is  to  be  accompanied  with  explanation,  which  may  be  given 
by  the  answer,  or  whether  it  can  ever  be  used  before  a  jury 
without  the  answer  being  read.  Then  it  is  to  be  considered, 
whether  that  qualification  does  not  differ  from  this  case,  and 
even  now  exclude  it.  If,  acting  on  the  advice  of  the  learned 
^Judges,  or  in  any  other  way,  we  shall  be  of  opinion  that  the 
Court  below  was  wrong  in  admitting  the  evidence,  either  of 
the  case  or  the  deed,  and  that  the  party  bringing  a  bill  of 
exceptions,  tacked  to  his  writ  of  error,  ought  to  prevail  on 
those  exceptions^  I  hold  it  to  be  utterly  immaterial,  and  not 
to  be  worthy  of  putting  a  question  to  the  learned  Judges,  to 
inquire  what  would  be  the  effect  of  that  evidence  if  it  were 
received,  or  what  would  have  been  the  effect  of  shutting  out 
that  evidence  ;  for  whatever  may  be  the  effect  of  the  decision  in 
the  case  of  Lord  Teynham  v.  Tyler  (4),  or  any  other  case  of  the 
sort,  where  the  Court  is  called  on  to  exercise  its  discretion  in 
granting  a  new  trial,  I  believe  all  the  Judges  are  of  opinion,  that 
the  question  is  on  the  record,  by  a  bill  of  exceptions  brought 
here,  tacked  to  a  writ  of  error ;  it  is  error  on  the  record,  and 
therefore  a  venire  de  novo  would  be  granted  as  a  matter  of  course. 
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The  second  branch  of  the  case  relates  to  the  effect  of  the 
statute  of  the  10  Hen.  YIL,  upon  the  gi*ant  of  Edward  lY. 
That  must  be  discussed  on  the  merits,  and  it  is  only  neces- 
sary to  lay  before  the  Judges  a  question,  conveniently  framed, 
to  take  their  opinion  on  the  effect  of  that  statute  upon  the 
grant. 

Another  question  arises  as  to  the  effect  of  the  statute,  in 
re-appending  the  advowson  to  the  manor  of  Bathweir. 

This  brings  us  to  the  third  branch  of  our  case,  the  first  ques- 
tion on  which  arises,  partly  on  the  pleadings,  partly  on  the 
admissibility,  and  partly  on  the  effect,  of  the  evidence,  whether 
in  that  state  of  the  pleadings  it  is  admissible.  Now,  on  that 
also  I  shall  only  state  to  your  Lordships  further,  the  sort  of 
question  which  it  is  fit  to  propose,  and  it  is  nearly  the  *same 
question  as  with  respect  to  the  deed.  With  respect  to  the  fine 
levied  of  the  manor  and  advowson,  the  question  resolves  itself 
into  three :  First,  whether  or  not  the  fine  (stating  the  circum- 
stances of  the  fine  levied  by  the  party  whose  estate  the  present 
party,  the  defendant  in  error,  the  plaintiff  in  the  quare  impedit 
has),  whether  the  fine  being  so  levied  is  admissible  in  evidence 
upon  the  issues  raised  on  the  pleas  to  the  fifth  count,  in  this 
state  of  the  record.  In  consequence  of  the  argument  in  reply 
by  the  counsel  for  the  plaintiffs  in  error,  the  second  question 
which  it  is  material  to  put  is,  whether,  if  receivable,  it  ought 
not  to  be  left  to  the  jury  to  say  whether  the  effect  and  force 
of  that  fine  was  a  bar  to  the  action;  and  the  third  question, 
supposing  it  is  on  the  record,  is,  whether  the  force  and  effect 
of  that  fine  is  sufficient  to  bar  the  action. 

These  questions,  the  first  two  on  the  admissibility ;  the  second 
two  on  the  force  of  the  statute ;  and  the  last  three  on  the  fine 
levied,  will,  as  far  as  I  am  advised,  exhaust  the  inquiry  (i). 


1836. 
July  6. 


Lord  Chief  Justice  Tindal  delivered  the  unanimous  opinion  of 
the  Judges,  upon  the  said  questions,  as  amended : 

The  first  and  second  questions  proposed  by  your  Lordships  to 

(1)  Some  of  the  questions  sub-  altered  by  the  House,  and  all  of  them, 
mitted  to  the  learned  Judges  were,  so  altered  and  corrected,  are  stated 
upon    their    suggestion,  afterwards      by  Lord  Chief  Justice  Tindal. 
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his  Majesty* 8  Jadges  are  these:  In  quare  impedit  to  recover 
the  presentation  to  the  church  of  K.,  the  advowBon  whereof  is 
claimed  to  be  part  of  the  temporalities  of  the  Bishop  of  M.^  a 
deed  was  offered  in  evidence^  purporting  to  be  brought  from 
the  custody  particularly  described  *in  the  bill  of  exceptions  (to 
which  we  are  referred  by  your  Lordships) ;  and  also  a  case, 
purporting  to  be  a  case  stated  for  the  opinion  of  counsel,  on 
the  part  of  a  former  Bishop  of  M.,  and  brought  from  the  same 
custody ;  and  whether  such  deed  and  such  case  were  respectively 
admissible  in  evidence  against  the  successors  to  the  Bishop  of 
M.,  in  that  see,  are  the  first  and  second  questions  proposed  to  us 
by  your  Lordships. 

With  your  Lordships'  permission,  we  shall  reverse  the  order 
of  considering  the  two  questions,  and  give  our  answer  first  to 
the  question,  whether  the  case  was  admissible  in  evidence ;  for 
as  the  deed  and  the  case  were  found  at  the  same  time,  by  the 
same  persons,  at  the  same  place,  and,  indeed,  in  the  very  same 
parcel  of  papers,  the  question  of  admissibility,  so  far  as  it 
depends  on  the  custody,  is  precisely  the  same  with  respect  to 
both.  But  a  difficulty  which  might  exist  with  respect  to  the 
deed,  but  which  forms  no  ingredient  in  the  consideration  of  the 
admissibility  of  the  case,  will  be  avoided  if  the  case^  should  be 
held  to  be  receivable  in  evidence.  And  upon  the  question, 
whether  the  case  stated  for  the  opinion  of  counsel  is  admissible, 
the  Judges  who  have  heard  the  arguments  of  counsel  on  this 
point,  are  of  opinion,  that  it  would  be  admissible  in  evidence 
on  the  trial  of  the  quare  vnpedit  above  supposed  to  be  brought. 
For,  although  two  of  my  learned  brethren,  Mr.  Justice  Park 
and  Mr.  Justice  Coleridob,  did  at  one  time  feel  doubts  as  to 
the  propriety  of  admitting  such  evidence,  I  am  authorised  by 
them  to  state,  that  upon  further  consideration,  those  doubts 
are  removed,  and  that  they  agree  in  opinion  with  the  rest  of 
the  Judges. 

It  is  not  necessary  to  determine  on  the  present  occasion 
whether  the  supposed  plaintiff  in  the  quare  impedit  ^could  have 
compelled  the  Bishop,  the  supposed  defendant,  to  produce  in 
evidence  the  case  which  had  been  stated  for  the  opinion  of 
counsel  by  his  predecessor,  either  by  any  proceeding  in  a  court 
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of  equity  or  otherwise ;  or  whether  the  counsel  or  attorney  who 
drew  up  the  statements  contained  in  that  case,  could  have  been 
compelled  to  disclose  such  statements,  either  as  against  their 
client  or  the  successor  of  their  client.  The  present  inquiry 
stands  unembarrassed  with  the  consideration  of  that  question  ; 
for  the  case  stated  for  counsel  has  actually  come  into  the  posses- 
sion of  the  plaintiff  in  the  quare  impedity  and  the  plaintiff  himself 
produces  it  at  the  trial  of  the  cause  as  part  of  his  evidence ; 
and  the  question  is  the  same  as  if  a  case,  with  the  opinion  of 
counsel,  which  one  party  was  not  bound  to  produce,  had  found 
its  way,  by  accident  or  otherwise,  into  the  hands  of  the  other 
party.  Upon  this  view  of  the  subject,  it  appears  to  us  that  the 
only  considerations  that  arise  upon  the  production  of  the  case 
are  two ;  first,  whether  the  custody  in  which  it  is  found  is  such 
as  to  stamp  it  with  authenticity  as  a  genuine  document ;  and, 
secondly,  if  it  is  to  be  taken  to  be  genuine,  whether  the  statements 
of  the  facts  contained  in  it  are  admissible  against  the  interests 
of  the  successor  of  the  former  Bishop  who  made,  or  caused  to  be 
made,  the  statements  contained  in  the  case. 

The  first,  and  indeed  the  principal  question  is,  whether  this 
document  was  found  in  such  custody,  and  under  such  circum- 
stances attending  the  finding  of  it,  as  to  give  it  authenticity,  as 
being  a  case  really  stated  by  the  authority  and  on  the  behalf  of 
a  former  Bishop  of  the  same  see. 

Now,  before  we  consider  the  facts  relating  to  the  finding  of 
the  case  as  stated  in  the  bill  of  exceptions,  *to  which  we  are 
referred,  we  cannot  but  observe  that  the  statement  itself  in  the 
bill  of  exceptions  is  very  loose  and  inaccurate.  But  we  think, 
in  construing  the  statement  contained  in  a  bill  of  exceptions, 
we  are  to  consider  ourselves  placed  in  a  situation  analogous  to 
that  of  a  jury;  and  that,  like  a  jury,  we  are  bound  to  make 
every  legal  presumption  from  the  facts  stated,  and  every  reason- 
able inference  which  those  facts  will  bear.  Supposing  facts, 
therefore,  are  stated  by  the  plaintiff's  witnesses  in  an  uncer- 
tain and  ambiguous  manner,  as  the  defendant's  counsel  have 
neglected,  by  cross-examination,  of  which  they  had  the  oppor- 
tunity, to  render  the  statement  more  clear  and  certain,  and  to 
remove  any  ambiguity  of  expression,  it  is  not  competent  for  the 
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defendant  below,  in  this  advanced  stage  of  the  proceedings^  to 
make  his  stand  upon  the  looseness  and  ambiguity  of  the  testi- 
mony, of  which  he  is,  to  a  considerable  extent,  himself  the 
cause.  In  such  case  the  Judges  can  only,  as  judges  of  the 
fact,  and  with  the  eyes  of  common  men,  endeavour  to  discover 
the  truth  through  the  vagueness  and  uncertainty  of  the  state- 
ment, and  then  only  to  act  upon  it  where  they  can  feel  a  solid 
foundation  on  which  they  can  rely. 

This  observation  will  dispose  of  much  of  the  objection  which 
has  been  made  in  the  course  of  the  argument  against  the  testi- 
mony of  the  witnesses  who  depose  to  the  time,  place,  and 
manner  of  the  finding  of  the  case  and  of  the  grant ;  and  looking 
at  the  statements  in  the  bill  of  exceptions,  we  think  the  fair 
result  of  the  evidence  is,  that  both  the  documents  to  which 
exceptions  have  been  taken  were  found,  tied  up  together  with 
other  papers  relating  to  the  see,  in  a  house  called  Lowton 
House,  which  was  the  family  mansion-house  of  the  Doppings ; 
that  is,  the  mansion-house  *of  the  family  of  which  Anthony 
Dopping,  formerly  Bishop  of  Meath,  was  one  member,  and  of 
which  the  witness  who  gave  the  testimony  was  another;  that 
this  house  was  occupied  by  a  member  of  the  Dopping  family 
at  the  time  the  papers  were  found  there;  and,  lastly,  that  it 
was  the  house  in  which  the  Dopping  family  papers  were  kept. 
There  is  not  one  of  these  facts,  vague  as  they  appear  at  present, 
which  might  not  have  been  cleared  from  all  ambiguity  by  a  very 
little  cross-examination,  if  they  are  founded  in  truth ;  and,  on 
the  other  hand,  not  one  which  would  have  stood  the  test  of 
such  cross-examination  if  untrue.  Other  parts  of  the  bill  of 
exceptions  corroborate  and  confirm  the  result  of  the  evidence 
as  above  stated.  That  there  was  an  Anthony  Dopping  who  had 
been  Bishop  of  Meath ;  that  he  had  some  family,  and  that  he 
had  collated  his  son  to  the  living  now  in  dispute,  is  proved  by 
documentary  evidence  set  forth  in  the  bill  of  exceptions,  which 
documentary  evidence  was  contemporaneous  with  the  fact,  and 
cannot  mislead.  Again,  as  the  original  documents  do  not  appear 
before  the  Judges  on  a  bill  of  exceptions,  but  the  transcript  only 
is  set  out  upon  the  record,  it  is  the  proper  and  necessary  intend- 
ment, that  there  is  nothing  upon  the  face  or  in  the  condition  of 
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the  documents  themselves  which  excites  suspicion  as  to  their 
genuineness;  for  in  this  stage  of  the  proceedings  credit  must 
be  given  to  the  Court  below,  that  they  would  not  have  allowed 
the  documents  to  be  read  if  they  had  borne  upon  their  face,  or 
in  their  condition,  any  evidence  against  their  admissibility.  The 
result  of  the  evidence,  upon  the  bill  of  exceptions,  we  think  is 
this,  that  these  documents  were  found  in  a  place  in  which, 
and  under  the  care  of  persons  with  whom,  papers  of  Bishop 
Dopping  might  naturally  and  reasonably  *be  expected  to  be 
found ;  and  that  is  precisely  the  custody  which  gives  authen- 
ticity to  documents  found  within  it;  for  it  is  not  necessary 
that  they  should  be  found  in  the  best  and  most  proper  place 
of  deposit.  If  documents  continue  in  such  custody,  there  never 
would  be  any  question  as  to  their  authenticity ;  but  it  is  when 
documents  are  found  in  other  than  the  proper  place  of  deposit 
that  the  investigation  commences,  whether  it  was  reasonable 
and  natural,  under  the  circumstances  in  the  particular  case,  to 
expect  that  they  should  have  been  in  the  place  where  they  are 
actually  found ;  for  it  is  obvious,  that  whilst  there  can  be  only 
one  place  of  deposit  strictly  and  absolutely  proper,  there  may 
be  various  and  many  that  are  reasonable  and  probable,  though 
differing  in  degree,  some  being  more  so,  some  less ;  and  in  those 
cases,  the  proposition  to  be  determined  is,  whether  the  actual 
^custody  is  so  reasonably  and  probably  to  be  accounted  for,  that 
it  impresses  the  mind  with  the  conviction  that  the  instrument 
found  in  such  custody  must  be  genuine. 

That  such  is  the  character  and  description  of  the  custody 
which  is  held  sufficiently  genuine  to  render  a  document  admis- 
sible appears  from  all  the  cases.  On  the  one  hand,  old  grants 
to  abbeys  have  been  rejected  as  evidence  of  private  rights, 
where  the  possession  of  them  has  appeared  altogether  uncon- 
nected with  the  persons  who  had  an  interest  in  the  estate. 
Thus,  a  manuscript  found  in  the  Heralds*  Office,  enumerating 
the  possessions  of  the  dissolved  monastery  of  Tutbury,  Lygon  v. 
Strutt  (1) ;  a  manuscript  found  in  the  Bodleian  Library  at  Oxford, 
Michell  V.  liahhettSy  cited  in  Swinnerton  v.  Marquis  of  Staf- 
ford  (2) ;  an  old  grapt  to  a  priory  brought  from  *the  Cottonian 

(1)  3  E.  E.  631  (2  Anstr.  601).  (2)  3  Taunt.  91. 
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MSS.  in  the  British  Museum,  Swinnerton  v.  Marquis  oj  Staf- 
Jord ;  were  held  to  be  inadmissible,  the  possession  of  the  docu- 
ments being  unconnected  with  the  interests  in  the  property. 
On  the  other  hand,  an  old  chartulary  of  the  dissolved  abbey  of 
Glastonbury  was  held  to  be  admissible,  because  found  in  the 
possession  of  the  owner  of  part  of  the  abbey  lands,  though  not 
of  the  principal  proprietor :  Bullen  v.  Michel  (i) .  That  was  not  the 
proper  custody  which,  as  Lord  Bedesdale  observed,  would  have 
been  the  Augmentation  Office ;  and  as  between  the  different  pro- 
prietors of  the  abbey  lands,  it  might  have  been  more  reasonably 
expected  to  have  been  deposited  with  the  largest;  but  it  was, 
as  the  Court  of  Exchequer  argued,  a  place  of  custody  where  it 
might  be  reasonably  expected  to  be  found.  So  also  in  the  case 
of  Jones  v.  Waller  {2) ,  the  collector's  book  would  have  been  as 
well  authenticated  if  produced  from  the  custody  of  the  executor 
of  the  incumbent,  or  his  successor,  as  from  the  hands  of  the 
successor  of  the  collector.  The  case  of  Bertie  v.  Beaumont  (3) 
is  to  the  same  effect. 

Upon  this  principle  we  think  the  case  stated  for  the  opinion  of 
counsel,  purporting  to  be  stated  on  the  part  of  Bishop  Dopping, 
and  found  in  the  place  and  in  the  custody  before  described, 
was  admissible  in  evidence.  It  was  a  document  which  related 
to  the  private  interests  of  the  Bishop  at  the  time  it  was  stated ; 
for  it  bears  date  in  1695,  about  which  time  it  appears,  from 
other  facts  found,  that  Barry,  the  late  incumbent,  was  dead, 
aiid  that  before  1697  Bishop  Dopping  had  collated  his  own  son. 
It  related,  therefore,  to  a  real  transaction  ^which  took  place  at 
the  time ;  and  although  it  might  be  said  to  have  related  in  some 
degree  to  the  see,  for  the  right  of  collation  was  claimed  as  of 
an  advowson  granted  to  the  see,  yet  it  is  manifest  this  case 
had  been  stated  with  reference  to  the  private  interests  of  the 
Bishop  in  the  particular  avoidance,  and  that  it  was  more  reason- 
able to  expect  it  to  be  preserved  with  his  private  papers  and 
family  documents  than  in  the  public  registry  of  the  diocese. 
But  even  considered  as  a  document  belonging  to  the  see,  it  was 
not  unreasonable  that  it  should  have  been  found  in  the  Bishop's 
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(I)  16  B.  B.  77  (4  Dow,  297,  321 ; 
2  Price,  399). 


(2)  2  Gwill.  346. 

(3)  2  Price,  303. 
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Bishop  ok     mansioD-house ;  for  upon  the  evidence  there  is  only  one  single 

r.  ecclesiastical  record  preserved  in  the  registry  of  the  diocese  of 

^^^wiN^.^  ^'    Meath,  of  an  earlier  date  than  1717 ;  and,  on  the  other  hand, 

CHEBTEB.     the  case  and  grant  are  foand  in  the  same  parcel  with  several 

papers  relating  to  the  see  of  Meath ;  and  in  the  same  room  were 

several  visitation-books  of  the  diocese,  and  other  papers  relating 

to  the  same  see.    It  is  objected,  in  argument,  that  it  does  not 

appear  by  legal  evidence  what  these  papers  were ;  but  it  seems 

a  sufficient  answer  to  that  objection,  that  the  papers  themselves 

were  not  called  for  at  the  trial,  which  they  might  have  been ; 

neither  is  their  non- production  made  the  ground  of  any  exception 

to  the  Judge's  direction  at  the  trial. 

The  case  for  counsel,  therefore,  so  found,  and  the  reasonable- 
ness of  its  custody  being  corroborated  by  so  many  concomitant 
circumstances,  we  think  it  was  properly  admitted  in  evidence. 

But  it  is  objected,  secondly,  that  though  it  might  have  been 
admissible  against  the  Bishop,  for  whom  it  was  stated,  it  cannot 
be  so  against  his  successor,  because  the  facts  stated  in  the  case 
took  place  long  before  the  Bishop  had  any  intlerest,  and  before 
[  *543  ]  he  can  be  ^supposed  to  have  had  any  knowledge  of  the  see.  The 
case,  indeed,  is  dated  in  1695  ;  the  grant,  which  is  set  out  in  it,  is 
dated  in  1685 ;  the  presentation  under  the  grant,  in  1642 ;  and 
the  induction  in  1660.  Undoubtedly,  if  by  knowledge  is  meant 
a  personal  knowledge  of  the  facts,  it  must  be  held  to  have  been 
wanting  in  the  present  case.  But  the  facts  stated  were  all 
facts  that  are  evidenced  by  written  documents ;  the  grant  itself 
accompanied  the  case,  being  bound  up  in  the  same  parcel ;  the 
presentation  and  induction  are  only  to  be  proved  by  written 
entries,  which  were  peculiarly  within  his  reach.  With  such, 
the  best  means  of  knowledge,  therefore,  we  think  the  statement 
by  him,  or  by  his  attorney,  of  a  fact  in  the  case,  directly  against 
his  own  interest  at  the  time  the  case  was  stated,  was  not  only 
an  admission  against  him,  but  against  his  successors,  who  stood 
in  the  same  situation. 

So  much  having  been  said  about  the  case,  it  is  scarcely 
necessary  to  refer  to  the  grant;  it  is  set  forth  in  the  case, 
and  thereby  authenticated ;  and  this  alone  would  make  it  pro- 
ducible.    But  it  is  in  itself  a  grant  of  great  antiquity,  and,  we 
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are  bound  to  assume,  without  any  apparent  infirmity  or  defect     bishop  op 
on  the  face  of  it,  to  render  it  unworthy  of  credit.  ^^ 

Upon  the  whole,  therefore,  our  opinion  is,  that  both  the  one    ^^^m-^  ^^ 
document  and  the  other  were  admissible.  Chester. 

Your  Lordships  next  direct  the  attention  of  the  Judges  to  an 
Act  of  Parliament  passed  at  a  Parliament  held  at  Drogheda, 
in  the  tenth  year  of  the  reign  of  Henry  YII.  (set  out  in  the 
appendix  to  the  bill  of  exceptions,  to  which  we  are  referred), 
and  to  a  certain  grant  of  the  advowson  of  Bathweir  by  King 
Edward  IV.,  whereof  he  was  seised  in  the  same  right  as  of  the 
manor  of  Bathweir,  in  the  said  appendix  ^mentioned,  which  [  *544  ] 
grant  was  made  to  the  Bishop  of  M.,  and  is  assumed  to  be  in 
the  same  terms  as  that  which  is  contained  in  the  said  appendix ; 
and  upon  these  latter  documents  your  Lordships  propose  the  two 
following  questions ;  viz.  "  first.  Did  the  Act  of  Henry  VII.  avoid 
the  said  grant  of  Edward  IV.  ?  And,  secondly.  Did  the  same 
statute  re-append  the  advowson  to  the  said  manor  whereto  it 
was  appendant  before  the  grant?"  And  upon  these  questions 
^e  are  of  opinion,  that  the  statute  of  Henry  VII.  did  avoid  the 
said  grant  of  Edward  IV. ;  and  that  it  did  also  re-append  the 
advowson  to  the  said  manor. 

Several  objections  have  been  urged  against  holding  the  grant 
to  fall  within  the  operation  of  the  statute.  First,  it  is  said  that 
the  statute  revokes  no  grants  made  by  any  Kings,  except  those 
who  were  the  progenitors  of  Henry  VIL,  in  the  strict  sense  of 
that  word ;  and  that  Edward  IV.  was  not  a  progenitor  of  that 
King :  secondly,  that  the  statute  does  not  extend  to  grants  of 
which  such  progenitors  were  seised  jure  privato  only,  and  that 
Edward  IV.  was  seised  jure  privato  of  the  advowson  in  question  : 
thirdly,  that  it  does  not  extend  to  revoke  grants  to  corporations, 
whether  sole  or  aggregate :  and,  lastly,  that  it  does  not  extend 
to  any  grants  but  those  under  the  Great  Seal,  either  of  England 
or  Ireland ;  and  that  the  grant  of  the  advowson  in  question  is 
made  under  neither. 

Upon  these  several  objections  we  shall  observe  in  their  order. 
As  to  the  first  objection,  if  the  term  ''  progenitors  "  is  to  be 
understood  in  its  hteral  sense,  then  the  only  King  of  England 
who,  since  the  last  year  of  Edward  II.,  was  a  progenitor  of 

B.B. VOIi.  XLII.  5 
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Bishop  OF     Henry  VIL,  would  be  Edward  III.,  for  Henry  VI.  was  no  pro- 
r,  genitor  in  the  strict  sense  of  the  word ;  bat,  as  he  is  expressly 

^^  wiT  ^^  named  in  the  preamble  to  the  statute,  19  Hen.  VH.  c.  18,  he 
CHESTER,  ♦^ag  the  uncle  of  the  King.  As,  however,  the  term  used  in  the 
[  •5*'>  J  ^^t  £g  the  plural  term, "  progenitors,"  more  than  one  King  must 
have  been  intended,  and  it  seems  not  possible  to  extend  it 
beyond  one  without  allowing  it  to  be  synonymous  with  the  word 
*'  predecessors,"  a  word  with  which  it  is  often  put  in  apposition 
in  statutes  of  the  same  reign,  as  in  11  Hen.  YII.  c.  4,  and  also 
c.  8.  And  again,  the  statute  referred  to  by  the  counsel  for  the 
plaintiff  in  error,  as  set  out  in  Plowden's  Beports,  226,  wherein 
Henry  IV.,  Henry  V.,  and  Henry  VI.  are  called  the  King's 
noble  progenitors,  affords  itself  a  proof  that  the  word  is  used  in 
a  wider  sense ;  for  those  Kings  were  his  predecessors,  but  not 
his  progenitors.  Again,  the  word  must  either  comprise  all  his 
predecessors.  Kings  of  England,  or  his  predecessors  who  were  of 
the  House  of  Lancaster  only ;  but  it  would  lead  to  an  unreason- 
able result  if  the  word  is  confined  to  the  latter  only;  for  in 
that  case  all  the  grants  made  by  the  House  of  Lancaster  to 
their  friends  would  be  annulled,  and  those  made  by  the  House 
of  York  to  the  enemies  of  the  House  of  Lancaster  would  be 
confirmed.  And  when  the  object  of  the  statute  is  considered, 
which  was  that  of  bringing  money  into  the  King's  coffers  by  the 
annulling  of  all  former  improvident  grants  of  the  Crown,  there 
can  be  no  reason  to  doubt  that  it  was  intended  to  comprise 
within  it  the  grants  made  by  former  Kings  of  England,  whether 
of  the  one  House  or  of  the  other. 

As  to  the  objection  secondly  above  urged,  that  the  statute 
extends  to  grants  only  of  such  property  whereof  the  Crown  was 
seised  jtire  coranaj  no  such  distinction  appears  upon  the  face  of 
the  statute  itself.  The  King  (Edward  IV.)  was  equally  seised  in 
fee,  whether  the  advowson  belonged  to  him  jure  privato  or  jure 
[♦546]  corona.  "Advowson  of  churches"  are  within  *the  express 
words  of  the  statute;  independently  of  which,  the  sale  of  the 
next  presentation,  or  the  sale  of  the  advowsons  themselves, 
made  them  the  possible  source  of  profit  to  the  Crown.  And 
whether  the  advowson  in  question,  supposing  there  had  been  no 
grant  by  Edward  IV.,  would  have  devolved  upon  Henry  VII.,  as 
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parcel  of   the  possessions  of  the  Crown ;  or  whether  he  would     Bishop  ok 
liave  taken  it  in  right  of  his  wife  by  descent  to  her  and  his  r, 

marriage ;  in  either  case  the  advowson  would  have  been  valu-    ^^  win^  ^' 
able  to  him,  though  perhaps  to  a  different  extent  upon  the  two      chesteb. 
suppositions.     It  seems,  therefore,   to  become  unnecessary  to 
determine  whether,  on  the  facts  stated  in  the  bill  of  exceptions, 
this  advowson  was  the  property  of  Edward  lY.  in  right  of  his 
Crown  or  not.     But  it  appears  to  follow,  from  the  decision  of 
the  case  of  the  Duchy  of  Lancaster,  in  Plowden,  and  by  what  is 
said  by  Lord  Chief  Justice  Holt,  in  the  Banker's  case(i),  that 
whatever  belonged  to  Edward  IV.  before  he  came  to  the  throne, 
on  his  accession  to  the  Crown  belonged  to  him  jure  corona  in 
his  politic  capacity,  and  not  id  his  private,  and  as  such  it  would 
descend  to  Edward  Y.,  be  transferred  to  Richard  III.  on  his 
accession  to  the  Crown,  and  in  like  manner  devolve  on  Henry  YII. 
In  this  respect,  therefore,  the  Earldom  of  March,  and  all  the 
lands  and  tenements  belonging  to  it,  would  be  precisely  on  the 
same  footing  as  the  Duchy  of  Lancaster  would  have  been,  but 
for  the  charter  of  Henry  lY.,  confirmed  by  Parliament,  which, 
according  to  the  doctrine  laid  down  by  the  Judges,  would  have 
been  otherwise  annexed  to  the  Crown  (Plowden's  Hep.  204). 

As  to  the  third  objection,  that  the  statute  extends  only  to  the 
case  of  grants  to  private  persons,  and  does  not  include  those  to 
corporations,  either  sole  or  aggregate,  *we  think  it  sufficient  to  [  *547  ] 
observe,  that  the  words  are  large  enough  to  extend  to  both, — 
the  very  expression  of  **any  person  or  persons,  by  whatever 
name  or  names  they  may  be  named,"  pointing  as  well,  or 
rather  more  expressly,  to  a  body  politic,  which  is  known  only 
by  name,  than  to  persons  in  their  individual  capacity ;  and  if 
this  were  left  in  doubt,  the  exception  annexed  to  the  Act,  of  the 
grant  to  the  Archbishop  of  Dublin,  and  to  the  corporation  of 
the  Bailiffs  of  Dundalk,  shews,  that  if  not  specially  excepted, 
bodies  corporate,  both  sole  and  aggregate,  were  understood  to 
be  included  in  the  operation  of  the  Act. 

The  only  remaining  objection  is  that  which  limits  the  opera- 
tion of  the  statute  to  grants  under  the  Great  Seal  of  England 
or  Ireland.      Upon  this  head  of  inquiry  the  plaintiffs  in  error 

(1)  Skinner,  603. 
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object  that  the  grant  in  question  does  not  appear  to  have  been 
made  under  the  Great  Seal,  either  of  the  one  or  the  other 
kingdom.  The  argument  appears  to  stand  thus :  that,  from 
the  facts  stated  in  the  bill  of  exceptions,  Edward  IV.  must  be 
taken  to  have  been  seised  of  this  property  as  Earl  of  March ; 
that  by  the  title  deduced  in  the  inquisition,  23  Henry  VIII.,  it 
appears  that  the  March  property  was  always  kept  by  Edward  IV. 
distinct  from  property  held  jure  corona,  a  course  of  descent  being 
in  that  inquisition  traced  from  him  to  Henry  VIII,,  quite  incon- 
sistent with  that  of  Crown  land.  It  is  inferred,  therefore,  a  prioiir 
that  Edward  IV.,  granting  in  the  right  of  his  Earldom  of  March, 
would  grant  under  some  seal  belonging  to  him  as  such  ;  at  all 
events,  neither  by  the  Great  Seal,  nor  by  Act  of  Parliament ;  that 
nothing  appears  on  the  face  of  the  grant  to  contradict  this  presump- 
tion, the  letters  not  being  stated  to  be  patent,  nor  any  seal  now 
appearing,  nor  any  circumstance  from  which  it  can  be  argued  that 
the  *grant  was  originally  under  the  Great  Seal  in  either  country. 
It  is  further  alleged,  that  by  4  Henry  VII.  c.  14  (English  Act),  it 
is  expressly  recited,  that  in  Edward  IV.'s  time,  all  grants  of  pro- 
perty parcel  of  the  Earldom  of  March  were  made  under  a  special 
seal,  called  *'  seal  of  the  Marches ;  "  and  that,  for  redress  of  mis- 
chiefs ensuing  thereupon,  it  is  by  that  statute  enacted,  that  for 
the  future  all  such  grants  shall  be  made  under  th«  Great  Seal. 
Now,  looking  at  and  examining  the  grant  in  question,  it  appears 
upon  the  face  of  it  to  relate  to  a  subject-matter  which  the  King 
held  as  Lord  of  Ireland,  and  granted  as  such.  No  allusion  is 
made  to  any  individual  or  particular  character,  but  the  King 
grants  with  the  assent,  substantially,  of  the  Lord-Lieutenant, 
who,  as  such,  would  have  nothing  to  do  but  with  the  property 
of  the  King,  held  jure  corona.  Further,  the  grant  is  made  with 
a  non  obstante  of  any  statute,  Act,  or  ordinance  to  the  contrary ; 
a  clause  which  the  King,  granting  merely  as  Earl  of  March, 
never  would  assume  to  have  power  to  add.  The  teste  also  is 
from  the  year  of  the  reign,  a  circumstance  which  would  rather 
indicate  the  grant  to  have  been  made  by  the  King  jure  corona, 
than  the  contrary.  This  inference,  arising  upon  the  face  of  the 
grant  itself,  is  confirmed  by  the  acknowledged  principle  of  law, 
that  upon   the  accession  of   Edward   IV.  to   the   Crown,   his 
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possessions  as  Earl  of  March  would  beoome  annexed,  in  point 

of  govemment  and  administration,  at  least,  to  the  possessions 

of  the  Crown.    The  authority  of  the  Judges  in  the  case  of  the 

Ihiehy  of  Lancaster  (1)^  is  precisely  to  the  point.     Speaking  of 

the  mode  of  passing  land  held  by  the  King  jure  corome,  by  letters 

patent  only,  without  livery  of  seisin,  they  add,  **  so  it  has  been  the 

practice  *with  regard  to  the  lands  which  descended  to  the  King 

from  the  Duke  of  York,  the  Earl  of  March,  and  others  of  the 

King's  ancestors,  who  never  were  Kings."     The  land,  therefore, 

of  the  Earldom  would  properly  be  passable  by  such  form  of 

grant  only  as  would  be  used  by  the  King  in  conveying  property 

held  jure  corome.     This  is  a  well-known  consequence,  resulting 

not  from  the  title  of  the  property,  but  the  dignity  of  the  holder, 

in  whom  the  body  politic  absorbs  the  body  natural. 

Whether,  therefore,  the  property  of  the  Earl  of  March  were 
annexed  to  the  Grown  at  the  date  of  the  grant  in  question,  or 
not,  seems  not  very  material ;  for  being  at  all  events  in  the 
hands  of  the  King  for  the  time  being,  the  legal  presumption  is, 
that  it  would  for  that  time  be  granted  as  if  it  were  held  jure 
corome.  The  argument,  therefore,  deduced  from  the  title  and 
coarse  of  descent  traced  by  the  inquisition,  relating  to  the  manor 
of  Bathweir  with  its  appurtenances,  fails  in  its  application,  even 
if  we  could  attach  much  weight,  upon  a  question  of  fact,  to  a  docu- 
ment which  is  manifestly  inaccurate  upon  the  bare  inspection  of 
it,  omitting,  as  it  does,  all  mention  of  the  two  sons  of  Edward  IV., 
from  the  eldest  of  whom,  Edward  V.,  and  not  from  the  father, 
the  daughters  must  have  inherited.  But  the  difficulty  still 
remains  as  to  the  recital  in  the  English  statute,  4  Hen.  VII. 
cap.  14.  If  this  had  been  an  inquiry  as  to  property  in  England, 
that  recital  would  undoubtedly  have  presented  a  difficulty  almost 
insurmountable;  for  a  fact  is  stated  therein,  and  a  mischief 
resulting  from  it,  for  redress  of  which  the  statute  is  made. 
TMiatever  legal  presumptions  there  may  be  to  the  contrary,  the 
recital  affords  stronger  evidence  that  the  irregular  practice  com- 
plained of  in  the  statute  had  actually  taken  place.  *The  weight, 
however,  of  this  evidence,  and  even  its  applicability  to  the  subject 
under  discussion,  is  answered  by  the  consideration,  that  we  are 

(1)  Plowd.  213. 
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HI8H0P  OF     now  dealing  with  property  in  Ireland.     The  remedy  was  certainly 
V.  intended  only  to  apply,  and  at  the  time  was  applicable  only,  to 

^^wiv^  ^^  England  and  Wales ;  for  Poyning's  law  had  not  then  passed. 
CHESTER.  There  is  no  ground  for  presuming  that  the  English  Legislature 
took  notice  of  any  matter  passing  in  Ireland  ;  and  the  seal  spoken 
of  in  the  statute,  ''  the  seal  of  the  Marches,"  seems  in  terms 
rather  to  apply  to  the  border  property  in  England  and  Wales, 
than  to  patrimonial  domains  in  Ireland  ;  and  there  is  de  facto  an 
improbability,  that  grants  in  Ireland  should  have  passed  under 
a  seal  used  for,  and  permanently  kept  in,  England  or  Wales.  It 
is  further  to  be  observed,  that  the  bill  of  exceptions  expressly 
states  the  document  in  question  to  be  letters  patent  of  Edward  IV., 
a  description  which  prima  facie  would  imply,  that  it  was  under 
the  Great  Seal ;  and  still  further,  that  the  description  is  in  the 
very  same  terms  with  that  given  of  the  letters  patent  of  Edward  III. , 
by  which  he  granted  the  manor  and  advowson  to  John  Darcy 
and  Johanna,  his  wife,  in  tail  male ;  which  letters  patent  must 
have  been  under  the  Great  Seal,  as  the  property  was  then  vested 
in  the  Crown  jure  corona,  under  the  escheat  from  Eoger  Mortimer, 
Earl  of  March.  If,  therefore,  the  letters  patent  are  under  the 
Great  Seal  in  one  case,  why  are  we  to  intend  otherwise  in  the 
second  instance,  which  is  now  under  discussion.  Upon  examina- 
tion, therefore,  of  this  question,  by  the  light  afforded  by  the  bill 
of  exceptions,  and  by  such  legal  presumptions  as  the  facts  therein 
stated  afford,  we  think  this  grant  of  Edward  IV.  did  fall  within 
the  operation  of  the  statute  of  Henry  YII.,  and  that  it  was 
avoided  by  that  statute. 
[  r>5i  ]  Upon  the  question  next  proposed  to  us,  whether  by  the  effect 

of  such  resumption  of  the  grant,  the  advowson  became  re-appended 
to  the  manor,  which  still  remained  in  the  hands  of  the  Grown, 
we  think  the  words  of  the  statute  itself  give  the  answer,  without 
entering  into  the  discussion  of  the  various  authorities  which  have 
been  cited  in  the  argument  before  your  Lordships.  Nothing  but 
the  grant  of  Edward  IV.  had  disappended  the  advowson  from 
the  manor.  The  Besumption  Act  **  annuls,  makes  void,  and  of 
none  effect  in  the  law,'*  the  grant  itself.  This  is  not  the  case  of 
a  Parliamentary  reconveyance,  but  the  cause  of  disappendancy 
ceases  from  the  time  of  passing  the  Act,  as  if  it  had  never  been. 
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and  with  it  all  effect  of  the  grant  from  that  time  must  necessarily 
also  cease.  It  was  urged  at  your  Lordships'  Bar,  that  the  conse- 
quences would  be  monstrous  if  the  grant  were  to  be  held  altogether 
void ;  that  it  would  avoid  and  render  illegal  all  intermediate  acts 
founded  on  a  grant  legal  in  itself  when  made ;  but  we  are  far 
from  thinking  the  consequences  above  stated  would  follow ;  a 
grant  which  is  to  be  deemed  void  in  law  and  as  if  it  had  never 
been,  from  a  certain  day,  may  yet  be  regarded  as  having  had 
existence  at  a  former  period,  for  the  purpose  only  of  preventing 
parties,  who  have  dealt  with  the  property,  from  being  treated 
as  trespassers  or  wrong  doers,  and  protecting  acts  done  at  an 
intermediate  time. 

For  the  reasons,  therefore,  above  given,  we  think  the  advowson 
became  re-appended  to  the  manor  by  the  legal  operation  of  the 
statute  above  referred  to. 

Your  Lordships,  lastly,  refer  to  the  pleadings  upon  the  fifth 
count  of  a  quare  impedit  brought  by  C.  against  the  Bishop  of  M., 
and  to  the  issues  joined  on  those  pleas  ;  and  after  premising  that 
on  these  issues  a  fine  *is  tendered  in  evidence,  levied  by  B., 
whose  estate  C.  hath,  which  fine  is  set  forth  in  the  pleadings  to 
which  we  are  referred,  your  Lordships  propose  the  three  following 
questions:  viz. 

'^  First.  Whether  such  fine  was  admissible  in  evidence  under 
any  of  the  said  issues  ? 

"  Secondly.  Whether,  if  received,  it  ought  to  be  left  to  the 
jury  to  say  whether  it  barred  the  action  of  qaare  impedit  1  and, 

"  Thirdly.  Whether  the  fine  did  bar  the  action  of  quare 
impedit  /  " 

The  fine  in  question  is  stated  to  have  been  levied  in  Trinity 
Term,  1  James  II.,  by  William,  seventh  Earl  of  Glanricarde,  and 
Hester  his  wife,  to  John  Brown,  Gerald  Dillon,  and  Anthony 
Mulledy,  and  the  heirs  of  the  said  John  Brown,  of  the  manors 
of  Rathweir  and  Killucan,  with  the  appurtenances,  and  divers 
quantities  of  land  therein  specified,  and  also  of  the  advowson 
and  right  of  patronage  of  the  parish  of  Eallucan.  And  in  answer 
to  the  first  of  the  questions  proposed  by  your  Lordships,  we  are 
of  opinion  that  the  fine,  upon  the  state  of  pleadings  on  the  record, 
was  not  admissible  in  evidence  under  any  of  the  issues  joined 
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Bishop  of     therein.    There  are  only  these  issues  upon  which  there  can  be 
r.  any  ground  whatever  to  contend  that  the  fine  was  admiBsible : 

^^^w/n-^  ^^  ^^®  issue  taken  upon  the  traverse  by  the  Bishop  in  his  twelfth 
CHESTEB.  plea  (which  is  precisely  the  same  in  terms  as  the  issue  taken  by 
the  clerk  in  his  eighth  plea),  and  the  issue  taken  upon  the 
traverse  by  the  clerk  in  his  fifth  and  seventh  pleas,  all  the 
remaining  issues  being  raised  on  single  points  quite  unconnected 
with,  and  altogether  unaffected  by,  the  fine.  The  traverse  of  the 
Bishop  is  in  these  terms :  '^  Without  this,  that  the  plaintiff  below 
is  possessed  of  the  said  advowson  of  the  said  church  of  Eillucan, 
[  *553  ]  ^otherwise  Eathweir,  in  manner  and  form  as  the  said  plaintiff 
hath  in  his  said  fifth  count  alleged.''  That  this  traverse  would 
have  been  held  bad  upon  special  demurrer  there  can  b6  no  doubt ; 
but  it  is  contended  that,  as  the  plaintiff  has,  instead  of  demurring, 
taken  issue  upon  this  traverse,  he  has  waived  any  objection  to 
it,  and  must  be  contented  to  admit  under  it  all  such  evidence  as 
by  law  it  is  calculated  to  receive.  We  must  consider  the  point, 
therefore,  as  if  this  had  been  the  only  issue  upon  the  record ; 
and  whether  it  would  have  been  competent  in  that  case  to  the 
defendants  to  give  in  evidence  the  fine  by  William,  the  seventh 
Earl,  and  Hester  his  wife,  is  the  question  before  us. 

No  authority  can  be  found  in  the  books  which  will  throw  any 
light  on  the  question,  for  no  instance  can  be  brought  forward 
where  any  parties  in  a  quui-e  impedit  have  proceeded  to  trial  on 
such  an  issue.  If  the  precedents  given  in  Mallory  on  qtuire 
impedit,  and  the  more  numerous  precedents  to  which  he  has 
referred,  from  the  best  books  of  entries,  are  consulted,  it  will  be 
found  that,  with  scarcely  an  exception,  all  of  them  contain,  at 
the  conclusion  of  the  count,  the  allegation  which  is  found  in  this, 
viz.,  '*  whereby  the  plaintiff  became  possessed  of  the  advowson," 
or  ''  of  the  right  to  present ;  "  and  yet  in  no  single  instance  is 
there  any  traverse  of  that  allegation.  What  evidence,  therefore, 
may  or  may  not  be  admitted  under  the  traverse  must  depend 
upon  principle  and  analogy  to  other  cases,  and  cannot  be 
governed  by  any  direct  authority.  The  first  inquiry  is,  to  what 
allegation  does  the  traverse  relate  ?  The  plaintiff,  having  in  his 
fifth  count  distinctly  alleged  the  death  of  Mr.  Windham,  who  had 
been  shewn  to  be  joint-tenant  with  the  plaintiff  of  a  certain  term 
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of  jears  in  this  advowson,  proceeds  to  allege  *'  whereupon  and 
whereby  the  ^plaintiff  became  and  still  is  possessed  of  the  said 
advowson  as  of  an  advowson  in  gross  for  the  remainder  of  the 
said  term  so  theretofore  granted."  This  is  the  allegation,  and 
the  only  allegation,  in  the  count,  to  which  the  traverse  can 
possibly  apply.  And  as  the  traverse  is  taken  upon  the  precise 
terms  of  this  allegation,  one  ground  upon  which  the  fine  may  be 
held  to  be  inadmissible  is,  that  the  traverse  is  confined  to  the 
possession  of  the  plaintiff  by  reason  of  the  term  for  years,  and  of 
his  surviving  his  co-joint-tenant  in  the  term;  such  being  the 
fair  and  natural  import  of  the  allegation  made  by  the  plaintiff. 
It  is  unnecessary  to  say  that  if  such  be  the  proper  construction 
of  the  traverse,  the  fine  is  altogether  inadmissible. 

But  admitting,  for  the  purpose  of  the  argument,  that  the  aver- 
ment in  the  declaration  takes  a  wider  range,  and  that  it  amounts 
to  an  allegation,  that,  by  reason  of  all  the  various  steps  in  the 
title  of  the  plaintiff,  which  are  set  out  in  the  fifth  count  of  the 
declaration,  the  plaintiff  is  possessed  of  the  right  to  the  advowson, 
and  admitting  the  traverse  to  be  equally  extensive,  and  to  put 
all  those  steps  of  the  title  in  issue,  still  we  think,  by  analogy  to 
the  rales  of  pleading,  the  utmost  effect  that  can  be  given  to  such 
a  traverse  is,  that  it  is  a  simple  denial  of  the  different  allegations 
of  the  descent,  and  of  the  other  steps  of  the  title,  so  as  thereby  to 
put  the  plaintiff  to  the  proof  of  his  whole  declaration  ;  but  that 
the  traverse  will  not  admit  of  new  and  affirmative  evidence  on 
the  part  of  the  defendant,  taking  the  title  out  of  the  plaintiff,  and 
vesting  it  in  another  person. 

The  general  principle  of  pleading  is,  that  the  defendant  must 
either  deny,  or  he  must  confess  and  avoid  the  charge  in  the 
declaration ;  the  same  plea  <!annot  do  both.  But  supposing  this 
traverse  to  have  the  ^effect  of  a  general  denial  of  each  link  in  the 
chain  of  the  title,  if,  besides  compelling  the  plaintiff  to  prove 
them,  and  bringing  his  own  witnesses  to  contest  the  truth  of 
its  existence,  he  might  prove  affirmatively  a  title  in  another 
person,  what  is  that  in  effect  but  giving  to  this  anomalous  and 
unheard  of  traverse,  the  double  force  of  a  denial  of  all  the  steps 
of  the  title,  and  at  the  same  time  a  confession  of  the  existence 
of  the  title,  but  an  avoidance  of  its  effect. 
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In  the  present  case  there  is  only  one  allegation  in  the  count, 
to  which  the  fine  could  by  possibility  apply,  and  that  is  the 
allegation  which,  after  stating  William  the  seventh  Earl  to  have 
been  seised  in  fee  tail  of  the  advowson  in  gross,  by  virtue  of 
letters  patent  and  of  an  Act  of  Parliament,  and  that  he  continued 
so  seised,  avers  that  ''  upon  his  death,  the  advowson  descended 
upon  Richard  the  eighth  Earl,  as  his  son  and  heir  in  tail  male." 
And  we  hold,  admitting  the  traverse  to  amount  to  a  denial  of  the 
steps  by  which  Earl  William's  title  in  fee  tail  is  deduced,  it  will 
not  allow  the  defendant  to  prove,  by  the  fine,  that  such  title 
ceased  before  his  death ;  for  if  the  title  in  fee,  or  fee  tail,  is  once 
admitted  or  proved,  in  any  person,  it  must  be  intended  to  con- 
tinue in  that  person,  without  any  allegation  that  it  does,  until 
the  contrary  is  shewn  (i) ;  and  the  cesser  of  that  estate  by  con- 
veyance or  otherwise,  is  affirmative  matter,  which  ought  to  be 
shewn  by  a  special  plea  on  the  other  side.  We,  therefore,  think 
ourselves  well  warranted  in  the  conclusion,  that  the  fine  was  not 
admissible  under  the  issue  above  considered. 

With  respect  to  the  traverse  taken  by  the  clerk  in  his  seventh 
plea,  it  is  in  these  terms :  ''  That  it  doth  not  belong  to  the  plaintiff 
to  present  a  fit  person  to  the  church  in  manner  and  form,"  &c. 
This  is  no  *more  than  a  precise  denial  taken  by  the  defendant  of 
the  last  words  in  the  plaintiff's  declaration;  viz.  ''and  for  that 
reason  it  now  belongs  to  the  said  plaintiff  to  present  a  fit  person 
to  the  said  last>mentioned  church."  It  is  a  mere  inference  of 
law,  resulting  from  all  the  facts  stated  in  the  count,  and  altogether 
unlike  the  traverse  in  the  case  of  The  Grocers'  Company  v.  The 
Archbishop  of  Canterbury  (2),  which  included  a  matter  of  fact 
material  to  the  right.  But  taking  it  to  be  a  traverse  of  all  the 
steps,  by  which  the  title  to  the  advowson  is  deduced  to  the 
plaintiff  from  Rickard,  the  fourth  Earl,  who  is  averred  to  have 
been  first  seised  in  fee,  the  same  objection  applies  to  the  admis- 
sibility of  the  fine  in  evidence  under  this  traverse,  as  under  that 
to  the  Bishop's  twelfth  plea  ;  and  the  same  observation  may  also 
be  made  with  respect  to  the  issue  on  the  fifth  plea  as  to  the  seisin 
of  Michael,  the  tenth  Earl.  And  besides,  there  is  another  reason 
why,  under  the  traverses  in  the  fifth,  seventh,  and  eighth  of  the 

(1)  1  Lutw.  357;  Plowd.  431.  (2)  3  Wils.  214. 
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clerk's  pleas,  the  evidence  of  the  fine  should  not  be  admitted, 
though  the  same  reason  does  not  exist  as  to  the  traverse  in  the 
twelfth  plea  of  the  Bishop,  in  which  he  claims  to  present  as 
patron. 

It  is  clearly  established  that  neither  the  clerk  nor  ordinary,  in 
that  character,  could  counterplead  the  plaintiff's  title  at  common 
law,  for  neither  of  them  had  any  interest  in  the  patronage ;  and 
under  the  statute  25  Edward  III.,  stat.  8,  c.  7,  the  incumbent 
(as  possessor  when  presented  and  instituted)  could  not  counter- 
plead the  plaintiff's  title,  without  maintaining  his  own  title  and 
that  of  his  patron,  on  which  his  own  depends.  This  is  distinctly 
laid  down  by  Lord  Hobart,  in  the  case  of  Elvis  v.  The  Archbishoj) 
of  Canterbury  (i),  for  the  statute  only  allows  the  possessor  *"to 
have  his  answer,  and  shew  and  defend  his  right  upon  the  matter." 
The  plea,  therefore,  which  sets  out  the  title  of  the  patron  ought, 
in  order  to  maintain  it,  to  traverse  the  plaintiff's  title  so  far  as 
it  is  inconsistent  with  that  of  his  own  patron,  and  so  far  only, 
and  in  that  sense  the  traverse  in  the  5th,  7th,  and  8th  pleas 
must  be  understood,  if  the  pleas  are  good  in  substance  ;  that  is, 
it  must  be  taken  that  the  clerk  means  not  to  set  up  the  title  of 
a  stranger  to  both  the  litigant  parties,  which  would  cut  down  the 
title  both  of  himself  and  of  his  patron,  which  the  law  does  not 
permit  him  to  do,  but  to  afSrm  that  the  title  to  the  advowson 
was  in  the  Bishops  of  Meath,  or  some  one  under  whom  they 
claim,  and  not  in  Earl  Michael  as  the  plaintiff,  at  the  times 
respectively  mentioned  in  the  5th  count,  and  referred  to  in  the 
traverses  contained  in  the  5th,  7th,  and  8th  pleas  of  the  clerk. 
In  this  mode  of  construing  the  traverses,  it  is  clear  that  the  fine 
which  shewed  the  title  to  be  in  third  persons  was  not  admissible 
in  evidence  under  any  of  the  issues  joined  in  this  record. 

With  respect  to  the  second  question  lastly  above  proposed  to 
us,  viz.  whether  if  the  fine  were  received  in  evidence  it  ought  to 
be  left  to  the  jury  to  say  whether  it  barred  the  action  of  qtuirc 
impedity  v^e  all  think  that  the  legal  effect  of  such  fine  as  a  bar  to 
the  action  of  quare  impedit  is  a  matter  of  law  merely,  and  not 
in  any  way  a  matter  of  fact ;  and,  consequently,  the  Judge  who 
tried  the  cause  should  state  to  the  jury  whether  in  point  of  law 

(I)  Hob.  315. 
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the  fine  had  that  effect,  or  what  other  effect  on  the  righta  of  the 
litigant  parties,  upon  the  general  and  acknowledged  principle, 
**  ad  qti£8tione7n  juris  non  respondent  juratoi'es.'' 

In  answer  to  the  last  question  proposed  to  us,  we  all  agree  in 
opinion,  that  the  fine  did  not,  if  properly  *received  in  evidence, 
absolutely  of  itself  bar  the  action  of  qvxire  impedit.  It  could  not 
do  so,  on  the  ground  of  estoppel,  because  the  parties  to  this  suit 
did  not  both  claim  respectively  under  the  parties  to  the  fine,  and 
the  fine  is  an  estoppel  only  between  parties  and  privies ;  and 
though  it  operates  as  a  conveyance  from  Earl  William,  the  seventh 
Earl,  to  Brown,  Dillon,  and  MuUedy,  for  a  valuable  consideration, 
it  is  possible  that  this  was  a  conveyance  by  way  of  mortgage, 
which  has  been  paid  off,  or  that  these  parties  might  have  recon- 
veyed  the  advows6n  to  Earl  William,  or  some  subsequent  Earl ; 
and  there  is  even  some  evidence  stated  in  the  bill  of  excep- 
tions to  raise  a  presumption  that  it  was  so,  for  in  1699  Earl 
Rickard  conveyed  to  John  Morgan,  and  in  1744  John  Morgan 
recon veyed  the  advowson  to  Earl  John  Smith  ;  and  there  is  no 
evidence  of  any  dealing  with  the  advowson  or  presentation  by 
the  conusees  of  the  fine,  or  any  one  claiming  under  them.  It 
cannot,  therefore,  be  said,  that  the  fine  alone,  if  it  had  been 
admissible,  was  an  absolute  bar  to  the  action,  which  is  the  last 
question  proposed  by  your  Lordships. 


Au{f.  1. 


The  Earl  of  Devon,  after  stating  shortly  the  proceedings  that 
were  had,  said  he  concurred  in  the  unanimous  opinion  of  the 
learned  Judges,  and  he  therefore  moved  that  the  judgment  of 
the  Court  below  be  afSrmed,  with  costs,  as  on  every  point  the 
defendant  in  error  had  been  in  the  right. 

The  judgment  was  affirmed y  with  costs. 


i«37.  LATIMER   V.   NEATE. 

April  25. 
^ (4  Clark  &  FinneUy,  570-583;  S.  C.  11  Bligh  (N.  S.)  112.) 

(.'oTTENHAM,        [A  NOTE  of  this  appeal  will  be  found  at  the  end  of  the  report 

^•^-  of  the  case  below,  taken  from  2  Y.  &  C.  Exch.  Eq.,  p.  257,  to 

Lonl 

brououam.  be  given  in  a  later  volume  of  the  Bevised  Eeports.] 
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CHANCEEY. 


BAERTMOEE  v.   ELLIS  (I). 

(8  Simons,  1 — 4.) 

Construction — Feme  cox^erU — Separate  use. 

Where  a  limited  power  of  appointment  over  property  is  given  to 
a  x>er8on  who  takes  an  absolute  interest  in  the  same  property  under  the 
same  instrument,  the  absolute  interest  is  not  affected  by  the  restric- 
tions which  qualify  the  limited  power,  unless  those  restrictions  are 
unquestionably  applicable  also  to  the  interest. 

Under  an  indenture  of  the  28th  of  February,  1794,  the  plaintiff, 
Lady  Barrymore,  (who  was  then  the  widow  of  Bichard,  Earl  of 
Barrymore)  was  entitled  to  an  annuity  of  SOOZ.  for  her  life.  She 
afterwards  married  the  defendant  J.  M.  Williams :  and,  by  an 
indenture  dated  the  29th  of  May,  1795,  after  reciting  that,  upon 
the  treaty  for  the  marriage,  it  had  been  agreed  that  the 
annuity  should  be  assigned  to  trustees  for  the  separate  use  of 
Lady  Barrymore  in  manner  aftermentioned ;  Williams  and  Lady 
Barrymore  assigned  the  annuity  to  trustees,  in  trust,  during  their 
joint  lives,  to  pay  the  annuity,  as  the  same  should  become  due 
and  payable,  to  such  person  or  persons  and  for  such  intents  and 
purposes  as  Lady  Barrymore  should,  by  any  writing  signed  with 
her  name,  in  her  own  handwriting,  notwithstanding  her  said 
coverture,  direct  or  appoint,  but  so  as  not  to  deprive  herself  of  the 
benefit  ^thereof  by  sale  or  other  anticipation ;  and,  for  want  of 
such  direction  or  appointment,  to  pay  the  same  to  Lady  Barry- 
more, for  her  own  sole,  separate  and  peculiar  use  and  benefit ; 
it  being  thereby  agreed  and  declared,  between  and  by  all  the 
parties  thereto,  that  the  annuiijy  should  not  be  subject  to  the 
debts,  control,  interference  or  engagements  of  J.  M.  Williams, 
and  that  the  receipt  or  receipts  of  Lady  Barrymore,  or  of  any 
person  or  persons  so  to  be  by  her  appointed  to  receive  the  same 


(1)  E^en  if  this  case  was  not  oyer- 
ruled  by  the  reversal  of  Bro-wn  y. 
Bam/ord  (1842)  (11  Simons,  127; 
1  Ph.  626),  it  would  be  difficult  to 
bring  it  within  the  principle  stated 
in  the  head-note,  since  the  restraint 
on  anticixMition  would  be  inoperative 


unless  it  applied  to  the  interest  taken 
in  default  of  appointment  as  well  as 
to  the  power.  The  form  of  limitation 
employed  in  this  case  is  now  obso- 
lete, so  the  particular  point  here 
decided  is  not  very  likely  to  recur. 
— O.  A.  S. 


1836. 

Feb,  27,  29. 
March,  1,  2. 

Shadwell, 
V..C. 

[1] 
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Barrymorb  as  thereinbefore  was  mentioned,  should,  notwithstanding  her 
Ellis.  marriage  with  J.  M.  Williams,  be  a  suflBcient  discharge  or 
sufficient  discharges  to  the  person  or  persons  paying  the  same 
or  any  part  thereof. 

By  an  indenture  dated  the  7th  of  November,  1812,  after  reciting 
the  deed  of  the  28th  of  February,  1794,  and  that,  since  the 
execution  of  that  deed,  Lady  Barrymore  had  intermarried  with 
Williams,  and  that,  by  virtue  thereof,  Williams  was  entitled  to 
receive  the  annuity  in  as  full  and  ample  a  manner  as  Lady 
Barrymore,  before  her  marriage  with  him,  could  receive  the  same 
under  the  deed  of  the  28th  of  February,  1794 :  Lady  Barrymore 
and  Williams,  in  consideration  of  2,2752.  paid  to  them  by  Harriett 
Atkins,  assigned  the  annuity  to  her.  The  object  of  the  bill  was  to 
have  that  assignment  declared  fraudulent  and  void  and  delivered 
up  to  be  cancelled. 

Miss  Atkins,  in  her  answer,  denied  that  she  had  any  knowledge 
or  notice  of  the  deed  of  May,  1795 ;  and  added  that  she  totally 
disbelieved,  for  the  reasons  which  she  stated,  that  any  such  deed 
was  executed  prior  to  the  execution  of  the  deed  of  November, 
1812. 

[  3  ]  Mr.  Knight,  Mr.  Wakefield^  Mr.  Jacob  and  Mr.  Girdlestone, 

jun.  for  the  plaintiff. 

Mr.  Spence,  Mr.  Barber,  Mr.  Wigram,  Mr.  Turner,  Mr. 
Bethell,  Mr.  HeathfieUl,  Mr.  Maclean,  Mr.  Coleiidge  and 
Mr.  Walford,  for  the  defendants. 

The  Vice-Chancellor,  in  the  course  of  his  judgment,  observed 
that  the  plaintiff's  evidence  did  not  shew  that  the  deed  of  May, 
1795,  was  in  existence  prior  to  the  execution  of  the  deed  of 
November,  1812,  and  then  proceeded  thus : 

Supposing,  however,  that  the  deed  of  1795  was  executed  at 
the  time  it  bears  date,  it  appears  to  me  to  admit  of  this  con- 
struction, namely,  that,  in  the  first  instance,  it  is  a  grant  to 
such  person  or  persons  as  Lady  Barrymore  should,  in  a  given 
manner,  appoint,  and,  subject  thereto,  to  her  sole  use,  generally : 
and,  if  that  be  so,  then  it  was  competent  to  her  to  dispose  of  the 
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annuity  witboat  executing  the  power  in  the  manner  before  referred 

to.     The  deed  does  not  say :  ''  Do  and  shall  pay  the  same  into 

her  own  hands  &c.,"  but,  simply,  "  to  her,  for  her  own  sole  use." 

Then,  is  this  different  from  a  limitation  to  such  uses  as  A.  shall, 

in  a  certain  manner,  appoint,  and,  subject  thereto,  to  A.  generally? 

In  my  opinion  this  is  within  the  spirit  of  Cox  v.  Chamberlain  (i) ; 

which  has  been  supported,  at  law,  by  Roach  v.  Wadham  (2)  and 

Wilde  V.  Fort  (3).     For  Lady  Barrymore  had  both  a  limited  power 

of  appointment  *and  the  general  uncontrolled  dominion  over  the 

property  ;  and,  therefore,  if  we  find  her  conveying  the  property 

by  the  deed  of  1812,  the  grantee  will  take,  notwithstanding  the 

restrictions  imposed  on  the  power  of  disposition. 

His  Honour  then  commented  upon  the  other  parts  of  the  case, 

and  concluded  by  stating  that  his  opinion,  both  on  the  law  and 

the  facts,  was  that  no  case  was  made  against  the  defendants,  and, 

consequently,  that  the  bill  must  be 

Dismissed  with  costs. 


BA.BRTMOBE 

t. 
Ellis. 


[•4] 


MACHELL   V.  WEEDING  (4). 

(8  Simons,  4—7 ;  S.  0.  5  L.  J.  (N.  S.)  Ch.  182.) 

Will — Construction . 

A  testator  deviaed  lands  to  his  son  Joseph,  for  life ;  but  if  Joseph 
should  die  without  issue,  not  leaving  any  children,  then  he  directed 
that  the  lands  should  he  sold  and  the  proceeds  divided  amongst  his  three 
other  sons ;  and  if  any  of  them  should  die  hef  ore  Joseph,  then  that  their 
shares  should  he  divided  amongst  their  children :  Held,  that  Joseph 
took  an  estate  tail.  (5) 

A  TESTATOR  dcvised  certain  freehold  and  copyhold  estates  and 
personal  property  to  his  wife,  for  life ;  and  then  proceeded  as 
follows :  ''  And,  at  her  decease,  I  give  and  bequeath,  to  my  son, 
Joseph  Machell,  all  my  copyhold  estates,  lands,  messuages  and 
tenements  situate  within  the  parish  of  Maiden  aforesaid,  with  all 
the  growing  crops  and  live  and  dead  stock  thereon,  the  same  to 

(1)  4R.  R.  311  (4Ves.  631). 

(2)  6  East,  289. 

(3)  13  B.  B.  616  (4  Taunt.  334). 

(4)  Ex  relcUiofie. 

(5)  The  apparent  result  of  s.  29 
of  the  Wills  Act  (1  Vict.  c.  26)  upon 
a  modem  will  similarly  worded, 
would  be  to  produce  an  intestacy, 


if  the  first  taker  left  issue  living  at 
his  own  death,  unless  this  failure 
of  the  will  could  be  supplied  by  some 
implication,  for  which  there  does  not 
appear  to  he  any  sufficient  authority 
since  the  Act  as  there  was  before  the 
Act  {seeposty  p.  82). — 0.  A.  S. 


1836. 
March  16. 

Shadwell, 
V.-C. 


80  1836.     CH.    8  SIMONS,  4—6.  [r.r. 

Maohell  be  enjoyed  by  him  during  his  natural  life :  but  if  my  son  Joseph 
Weeding,  shall  die  without  issue,  not  leaving  any  children,  then  my  will 
and  meaning  is  that  the  said  copyhold  estates,  lands,  messuages, 
[  *5  ]  and  tenements  shall  be  ''^sold,  and  the  money  arising  from  such 
sale  thereof,  equally  divided  amongst  my  three  other  sons,  viz. 
William  Machell,  James  Machell  and  John  Machell,  share  and 
share  alike :  and  if  any  or  either  of  my  three  sons  last  named 
shall  happen  to  die  before  my  said  son  Joseph,  the  respective 
share  or  shares  of  money  arising  from  the  sale  of  the  above- 
named  copyhold  estates,  shall  be  divided  among  their  respective 
children,  share  and  share  alike." 

Joseph  Machell,  assuming  himself  to  be  tenant  in  tail  of  the 
copyhold  estates,  joined  with  his  mother  in  suffering  a  recovery 
of  them  ;  and,  afterwards,  agreed  to  sell  them  to  the  defendant. 

The  purchaser  having  objected  to  complete  his  purchase,  on 
the  ground  that  Joseph  took  an  estate  for  life  only,  the  bill  was 
filed  to  compel  a  specific  performance  of  the  agreement :  and  the 
Master  having  reported  in  favour  of  the  title,  the  defendant 
excepted  to  the  report. 

Mr.  Wigram  and  Mr.  Garrattf  in  support  of  the  exception : 

The  estate  given  to  Joseph  Machell  is  not  given  indefinitely, 
but,  expressly,  for  his  life.  There  is  no  case  in  which  an  express 
estate  for  life,  without  a  gift  to  the  issue,  has  been  extended  to 
an  estate  tail,  on  account,  merely,  of  the  gift  over.  The  words  : 
"not  leaving  any  children,"  are  merely  explanatory  of  the  pre- 
ceding words :  "die  without  issue."  The  estates  are  directed  to 
be  sold  immediately  upon  Joseph's  death,  and  the  money  is  to 
be  divided  amongst  the  testator's  other  sons. 

[  *6  ]  (The  Vice-Chancellor  :  Suppose  Joseph  were  *to  have  one 

child  only,  and  that  child  were  to  die  in  the  lifetime  of  Joseph 
leaving  issue,  would  the  gift  over  take  effect  ?) 

In  that  case  the  issue  would  be  disinherited :  but  that  is  the 
fault  of  the  testator,  and  not  of  the  Court:  Wyld  v.  Leicis  (i), 
Robinson   v.  Robinson  {2)  ^  Doe  v.    Webber  (9),  Doe  v.  Froaf  (4), 

(1)  1  Atk.  432.  (3)  19  B.  R.  438  (1  B.  &  Aid.  713). 

(2)  2  Ves.  225.  (4)  22  R.  R.  478  (3  B.  &  Aid.  546). 
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Bo€  V.  Jeffery  (i),  PeUs  v.  Brown  (2),  Doe  v.  Daries(3),  Melliah     Maohell 
V.  ^feUis/i  (4),  Do«  V.  Wetton  (5).  Wbbdino. 

At  all  events,  the  question  is  a  doubtful  one ;  and,  therefore, 
the  purchaser  ought  not  to  be  compelled  to  take  the  title. 

Mr.  Knight  and  Mr,  Rogers  appeared  for  the  plaintiff : 

But  the  Yice-Chancellor,  without  hearing  them,  said : 

The  words:  "die  without  issue,  not  leaving  any  children,'' 
may  be  taken  either  as  marking  out  one  event  or  two.  Suppose 
they  are  to  be  taken  as  referring  to  two  events ;  then  they  must 
be  read  thus  :  ''die  without  issue  and  not  leaving  any  children," 
and  then  it  is  perfectly  manifest  that  the  testator  did  not  mean 
that  the  estate  should  go  over  as  long  as  any  issue  of  the  first 
taker  should  be  in  existence.  But,  if  the  words  are  to  be  con- 
sidered as  referring  to  one  event  only,  they  must,  in  that  case, 
be  taken  to  refer  to  the  greater  event,  that  is,  the  dying  without 
issue.  The  not  leaving  any  child,  is  only  a  certain  mode  of 
dying  without  leaving  issue.  ^Joseph  might  die  without  leaving  [  *7  ] 
children,  but  not  without  leaving  issue :  as,  for  instance,  if  he 
were  to  have  an  only  child,  and  that  child  were  to  die  in  his 
lifetime  leaving  issue. 

I  cannot  but  think  that  these  words  must  be  taken  as  descrip- 
tive of  dying  without  issue :  and  1  consider  it  to  be  a  settled 
point,  that,  whether  an  estate  be  given  in  fee  or  for  life,  or 
generally,  without  any  particular  limit  as  to  its  duration,  if  it 
be  followed  by  a  devise  over  in  case  of  the  devisee  dying  without 
issue,  the  devisee  will  take  an  estate  tail. 

Exception  over-ruled. 


LLOYD   V,   LLOYD.  isse. 

Ifarcfi  18,  19. 
(8  Simonfl,  7—18 ;  S.  C.  5  L.  J.  (N.  S.)  Ch.  191.)  

Q«Y  4  TlTtr ITT  T 

[This  decision  was  afiSrmed  on  appeal,  as  reported  in  2  My.  &  Cr.         v.-c. 
192,  for  which  see  a  later  volume  of  the  Ee vised  Eeports.]  [  7  ] 

(1)  7  T.  B.  589.  (4)  26  R.  E.  436  (2  B.  &  C.  520). 

(2)  Cro.  Jac.  590.  (5)  2  Bos.  &  P.  324  (see  16  R.  R. 

(3)  38  B.  B.  218  (4  B.  &  Ad.  43).         383). 

R.R, ^VOIi.  xLn.  6 
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SHADWELL, 
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[22] 
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SIMMONS  V.  SIMMONS  (1). 

(8  Simons,  22—24  ;  S.  C.  5  L.  J.  (N.  S.)  Ch.  198.) 

Under  the  old  law  of  wills  an  express  gift  for  life  might  be  enlarged 
to  an  estate  tail  by  implication  from  the  terms  of  a  gift  over  in  case  of 
the  death  without  issue  of  the  first  taker. 

William  Simmons  made  his  will,  dated  the  24th  of  May,  1888,  in 
the  following  words :  *'  I  devise  all  my  real  estates,  freehold  land, 
or  freehold  premises,  goods  chattels  or  property  of  any  kind  soever 
which  I  may  die  seised  or  possessed  of,  unto  and  to  the  use  of  my 
brother,  Gwin  Simmons  (whom  I  hereby  nominate  my  executor) 
upon  trust  to  carry  into  effect  the  trusts  as  follows,  (that  is  to  say) 
that  he  shall  dispose  of  all  or  any  of  my  property  as  he  shall 
deem  best  for  the  benefit  of  my  dearly  beloved  daughter  Elizabeth 
Simmons,  to  whom  I  leave  all,  during  her  life,  for  her  separate  use, 
upon  her  own  receipts,  and  free  from  the  debts,  control,  and  inter- 
ference of  any  husband  in  case  she  marries ;  at  her  decease,  she 
shall  be  at  liberty  to  will  the  same  to  her  issue,  as  she  may  think 
fit ;  but,  in  case  of  her  dying  without  issue,  I  wish  the  property 
*to  go  to  my  dear  brother  and  sister,  Gwin  Simmons  and  Ann 
Simmons,  for  their  natural  lives,  share  and  share  alike.  In  the 
event  of  my  brother  Gwin's  death  prior  to  the  death  of  my 
daughter,  then  to  the  children  of  the  said  Gwin  Simmons,  share 
and  share  alike." 

The  question  was  what  interest  the  testator's  daughter 
Elizabeth,  took  in  her  father's  property,  under  the  will. 

Mr.  Knight  and  Mr.  Koe,  for  the  plaintiff,  Elizabeth 
Simmons,  contended  that  she  took  an  estate  tail  in  the  real 
property ;  and,  as  the  real  and  personal  property  were  both  of 
them  disposed  of  in  the  same  clause,  that  she  took  an  absolute 
interest  in  the  personalty :  Geneiy  v.  Fitzgerald  (2). 

Sir  Wm.  Home  and  Mr.  Piggott,  for  the  defendant  Gwin 
Simmons,  said  that  the  testator  intended  that  his  daughter  should 
have  a  life-interest  only,  with  a  testamentary  power  of  disposition 
in  favour  of  certain  defined  and  limited  objects,  namely,  her  issue ; 

(1)  See    the    case   of  Machdl   v.      this  point,  anie^  p.  79. — 0.  A.  S. 
We^iiig^  and  the  note  thereon  upon  (2)  23  B.  E.  121  (Jac.  468). 
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and  that  the  words :  ''  in  case  of  her  dying  without  issue,"  meant,      Simmons 

in  case  of   her   having  no  issue  to  whom   she  could  will  the     Simmons. 

property :  that  Gwin  Simmons  was  to  take  the  property  in  the 

event  of  his  being  alive  at  the  death  of  Elizabeth  Simmons ;  but, 

if  he  should  be  then  dead,  his  issue  were  substituted  for  him ;  so 

that  the  testator  looked  at  the  time  of  his  daughter's  death,  as 

the  period  at  which  the  interests  of  the  parties  in  remainder  were 

to  be  determined ;  and,  therefore,  he  must  have  intended  to  give 

her  a  life-interest  only  :  Roe  v.  Jeffery  (t).  Target  v.  Gaunt  (2). 

Mr.  Wigram  and  Mr,  Sliadtvell,  for  the  children  of  Gwin        [  24  ] 
Simmons : 

The  limitations  over  are  to  take  effect  if  the  daughter  shall  die 
without  issue  living  at  her  death :  it  is  not  an  indefinite  failure 
of  issue  wbich  is  contemplated.  If  this  construction  be  given 
to  the  will,  then  every  person  for  whom  the  testator  intended  to 
provide,  will  be  provided  for.  If  the  other  construction  prevails, 
the  interests  will  be  precarious :  for,  if  Gwin  Simmons  do  not  die 
in  the  lifetime  of  the  plaintiff,  no  interest  is  given  to  his  children. 
The  circumstance  that  life-interests  only  are  given  upon  failure 
of  the  plaintiff's  issue,  is  strongly  in  favour  of  the  construction 
that  we  contend  for:  Roe  v.  Jeffery.  So  is  the  circumstance 
that ''  children  "  are  substituted  for  the  parent  to  whom  a  life- 
estate  only  is  given :  so  also  is  the  circumstance  that  the  other 
construction  would  give  an  absolute  interest  in  the  personal 
estate.  Although  the  words  "dying  without  issue,"  may  be 
construed  differently  as  to  real  and  personal  estate,  the 
construction  is,  priind  facie,  the  same  as  to  both :  Pinbury  v. 
Elkin  (3) ;  BeU  v.  Phyn  (4). 

The  Yice-Chancellob  said  that  he  thought  the  words :  "  in  case 
she  marries,"  belonged  to  the  preceding  part  of  the  sentence ; 
and  that  he  had  no  doubt  that  Elizabeth  Simmons  took  an 
estate  tail  in  the  lands  of  inheritance,  and  an  absolute  interest 
in  the  personalty,  which  was  disposed  of  in  the  same  clause  as 
the  lands. 

(1)  7  T.  B.  589.  (3)  1  P.  Wms.  563. 

(2)  1  P.  Wms.  432.  (4)  6  E.  E.  148  (7  Ves.  453). 

6—2 
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BAKER  V.  MARTIN  (1). 

(8  Simons,  25-26 ;  S.  C.  5  L.  J.  (N.  S.)  Ch.  205.) 

A  testator  directed  that  100/.  should  be  annually  paid  to  one  of  his 
executors,  for  his  trouble  in  superintending  his  concerns,  until  a  final 
settlement  of  his  affairs  should  take  place.  The  executor  proved  and 
acted.  Some  time  after  the  testator's  death,  a  suit  was  instituted  for 
the  administration  of  his  estate :  but  no  receiver  was  appointed ;  and 
some  of  the  assets  were  still  outstanding :  Held,  that  the  annuity  did 
not  cease  on  account  of  the  institution  of  the  suit. 

The  testator  in  the  cause,  by  his  will,  appointed  his  son, 
James  Baker,  one  of  his  executors :  and,  by  a  codicil,  after 
reciting  that  he  had  done  so,  and  that  it  would  be  a  duty  which 
would  occupy  much  of  his  son's  time  and  attention,  he  directed 
that  lOOZ.  should  be  annually  paid  to  his  son,  for  his  trouble  in 
superintending  his  concerns  and  keeping  accounts,  until  a  final 
settlement  of  his  affairs  should  take  place,  and  which  he  directed 
to  be  a  remuneration  in  the  nature  of  salary,  and  over  and  above 
any  legacy  he  had  given  to  his  son  by  his  will. 

James  Baker  proved  the  will,  and  acted  in  the  execution  of  it. 

Some  time  after  the  testator's  death,  a  suit  was  instituted  for 
the  administration  of  his  estate.  The  Master,  in  taking  the 
accounts  under  the  decree,  disallowed  all  the  payments  of  the 
annuity  from  the  first  day  of  payment  after  the  bill  was  filed ; 
and,  on  that  account,  James  Baker  excepted  to  the  report. 

Some  of  the  assets  still  remained  outstanding ;  and  no  receiver 
had  been  appointed. 

The  Yice-Chancellor  allowed  the  exception,  saying  that, 
unless  it  was  shewn  that  the  trouble  of  the  executorship  had 
ceased,  he  could  not  hold  that  the  annuity  had  ceased. 


[  26  ]  Sir   W.   Hoime,    Mr.   Knight,    Mr.    Wakefield,    Mr.    Koe, 

Mr.    Turner    and    Mr.   Coleridge    appeared    for    the  different 
parties. 

(1)  Hull y.  Christian  {l8U)Ij.'Bi.  11      Be  Muffett  (1887)  56  L.  J.  Ch.  600, 
Eq.  546,  43  L.  J.  Ch.  861,  18  L.  T.  50;      602,  56  L.  T.  685,  C.A. 
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LOED   MILLTOWN  v.   STUAET  (1). 

(8  Simons,  34 ;  S.  C.  1  Jur.  940.) 

Ptactioe — ^Affidavit  of  senrioe. 

An  affidavit  of  service  of  notice  of  a  motion  or  of  a  petition,  must  be 
made,  at  the  latest,  before  the  rising  of  the  Court  on  the  day  on  which 
the  application  is  made. 

Thb  Vice-chancellor,  on  a  motion  in  this  cause  made  by 
Mr.  Knight  Bruce,  said  that  he  had  conferred  with  the  Lord 
Chancellor,  and  that  his  Lordship  had  decided  that,  where 
an  application  to  the  Court  was  made  either  by  motion  or  by 
petition,  and  the  opposite  party  did  not  appear,  no  order  ought 
to  be  drawn  up,  unless  the  affidavit  of  service  of  the  notice  of  the 
motion  or  of  the  petition,  were  filed,  at  the  latest,  before  the 
rising  of  the  Court  on  the  day  on  which  the  application  was 
made. 


1887. 
Deeemher* 

Shadwbll, 

v..a 

[84] 


In  the  Matter  of  DEAN  CLARKE'S   CHARITY  (1). 

(8  Simons,  34—42.) 

Jurisdiction — Charity — Petition. 

The  Court  has  no  jurisdiction  to  decide  upon  a  petition  presented 
under  52  Geo.  III.  c.  101,  where  the  parties  claim  adversely  to  each  other. 

William  Clabke,  D.D.,  and  formerly  Dean  of  Winchester, 
made  his  will  dated  the  22nd  of  April,  1679,  and,  partly,  in  the 
following  words :  '*  I  give  the  sum  of  502.  and  all  my  wearing 
apparel  to  St.  Paul's  Cathedral,  London,  for  and  towards  the 
rebuilding  the  same,  if  so  good  a  work  may  proceed:  Item,  I 
devise  and  bequeath,  assign  and  set  over  all  that  my  lease  for 
years  taken  of  the  Dean  and  Chapter  of  St.  Paul's,  London,  of 
certain  lands,  tithes  &c.,  lying  in  the  parish  of  Tillingham  in  the 
county  of  Essex,  and  all  my  interest  in  the  same,  unto  Sir  John 
Bramston,  Knight  of  the  Bath,  Thomas  Raymond,  Serjeant-at- 
Law,  Mr.  Robert  Pocock,  clerk,  my  cousin  Thomas  Hackett,  Esq., 
and  Mr.  John  Clarke,  *clerk,  and  Sir  Francis  Gerrard,  Bart.,  in 
trust  for  the  uses  and  purposes  hereafter  named  (that  is  to  say) 


{ 1 )  Seear  v.  Wehh  (1883)  25  Ch.  Dir. 
W,  56  L.  J.  Ch.  464,  49  L.  T.  481. 
(2)  Re  Narunrh  Town  Close  Estate 


Charity  (1888)  40  Ch.  Div.  298,  60 
L.  T.  202. 


1836. 
AprU  27. 

Shadwell, 
V.-C. 

[34] 


[  '35  ] 
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In  re  in  the  first  place,  to  raise  so  much  money,  in  the  manner  as  is 
Clarke's  hereafter  specified,  as  may  be  a  sufficient  fine  from  time  to  time 
Ohabity.  Iqj,  |.j^^  renewing  the  said  lease  every  seventh  year  or  otherwise  as 
occasion  is  offered  and  as  is  usually  observed  and  done  by  others 
the  tenants  of  the  said  Dean  and  Chapter,  and  also  effectually  and 
duly  to  renew  the  same  accordingly,  that  so  the  said  lease  by  such 
constant  renewing  may  be  perpetuated  to  enable  the  said  trustees 
to  perform  and  pay  the  several  farther  trusts  and  payments  here- 
after named  (that  is  to  say)  to  the  several  sons  and  daughters  of 
clergymen  as  foUoweth — (The  testator  then  gave  pecuniary 
legacies  amounting  to  2,040Z.) :  and,  from  and  after  the  said 
several  sums  are  raised  and  trusts  performed  as  aforesaid,  in 
further  trust  also,  for  and  towards  the  augmenting  of  10  small 
vicarages  or  other  ecclesiastical  benefices  with  cure,  to  pay  unto 
the  incumbents  of  each  of  them  80/.  per  annum  for  ever,  which 
said  benefices  are  to  be  specified  in  a  codicil  unto  this  my  will 
annexed :  and,  if  it  please  God  that  I  depart  this  life  before  I 
have  specified,  in  the  said  codicil  or  otherwise,  all  the  particular 
benefices  so  to  be  augmented,  then  my  said  trustees  are  to  pay 
the  said  augmentations  to  such  and  so  many  as  I  shall  have  then 
named,  and  also  such  and  so  many  more,  making  up  in  all  the 
number  of  ten,  as  the  Bishop  of  London  for  the  time  being, 
together  with  the  Dean  and  Chapter  of  St.  Paul's,  London,  my 
worthy  landlords,  shall  nominate  and  appoint,  to  be  perpetually 
vested  and  stated  in  such  augmentations  as  absolutely  as  if  they 
were  of  my  own  express  nomination,  which  pious  office  I  do,  with 
all  humility,  request  they  would  perform  in  case  God  prevents  me 
[  •se  ]  that  I  do  it  not  myself,  declaring  it  further  *my  will  that  all  the 
augmentations  of  such  small  benefices  so  to  be  named  by  them, 
shall  be  in  such  parishes  where  the  impropriations  are  in  the 
hands  of  laymen,  and  no  others,  and,  if  it  may  be,  likewise  in 
market  towns  or  populous  parishes :  and,  to  the  end  that  these 
trusts  may  be  easier  to  my  trustees,  I  nominate  and  appoint 
my  good  cousin  Mr.  Abraham  Preston  to  be  their  assistant 
or  agent  in  all  matters  necessary  to  the  performance  of  the 
said  trust ;  and,  for  his  care  herein  and  for  the  affection  I  bear 
to  him,  I  do  give  him,  out  of  the  profits  of  the  said  lease,  50/. 
per  annum,  during  his  life,  or  so  long  as  he  shall  continue  agent 
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apon  ihe  said  estate ;  and,  from  and  after  his  death  or  otherwise        in  re 

quitting  the  said  employment,  my  trustees  shall  nominate  and     Clarke's 

appoint,  from  time  to  time,  some  other  expert  and  responsible     Charity. 

person  and  agent  to  execute  and  perform  all  such  orders  of  my 

trustees  as  were  to  be  performed  and  executed  by  my  cousin 

Abraham  Preston  as  aforesaid,  and  shall  allow  the  said  person  or 

agent,  out  of  the  profits,  so  much  as  they  shall  think  convenient 

and  answerable  to  his  care  and  pains,  always  remembering  that 

it  is  to  be  paid  out  of  an  estate  wholly  designed  for  charity  :  all 

which  augmentations  to  ten  small  benefices,  together  with  50^. 

per  annum  during  my  cousin  Preston's  life  or  agency  upon 

the  estate,  amounts,  in  all,  to  850Z.  per  annum.      Note,  that  the 

whole  estate  willed  for  these  pious  uses,  when  I  purchased  the 

same,  was  5002.  per  annum  clear,  besides  the  church  rent  and 

entertainment,  wherefore  the  remaining  150Z.  per  annum  above 

the  said  850Z.  per  annum  I  allot  partly  for  abatement  of  rents, 

and  partly  for  taxes  to  the  King,  partly  for  incident  charges  of 

the  trust,  and  the  remainder,  annually,  to  be  set  apart  for  and 

towards  the  raising  a  fine  against  the  next  renewing  of  the  lease, 

which  I  hope,  in  every  seven  years,  may  be  sufficient  *to  renew       [  *37  l 

the  same,  without  diminishing  any  part  of  the  augmentations ; 

yet,  if  such  annual  remainder  will  not  be  sufficient  to  make  up  a 

full  fine,  then  I  will  that  what  is  wanting  of  the  fine,  should,  by 

my  trustees,  be  made  up  and  defalked  out  of  the  augmentations, 

that  so  the  lease  and  the  augmentations  may  be  secured  to  be 

continued  for  ever :  and,  if  it  happen  there  be  no  abatements  of 

rents  or  that  there  be  improvements,  then  I  will  that  my  trustees, 

after  incident  charges,  taxes,  and  fine  as  aforesaid  be  provided 

for,  pay  the  overplus,  as  it  shall  arise,   for  and  towards  the 

rebuilding  and  repairing  of  the  Cathedral  Church  of  St.  Paul's, 

London." 

The  testator  made  a  codicil  which  commenced  as  follows: 
''A  catalogue  of  ten  small  vicarages  or  ecclesiastical  benefices 
with  cure  of  souls  which  I  mention  in  my  will  to  be  augmented, 
are  as  folio weth  in  this  codicil."  The  testator  then  named  four 
benefices  only ;  and  died  without  having  made  any  addition  to 
them :  and,  thereupon,  the  Bishop  of  London  and  the  Dean  and 
Chapter  of  St.  Paul's,  in  pursuance  of  the  request  contained  in 
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Inie  the  will,  executed  a  deed,  dated  the  27th  of  Janoatv,  1698, 
Clabke's  whereby  they  nominated  six  other  vicarages  to  receive,  together 
Chabity.  ^j|.Jj  ^Yie  four  named  in  the  codicil,  the  benefit  of  the  augmen- 
tations provided  by  the  will :  and  the  benefices  mentioned  in  the 
deed,  together  with  the  four  named  in  the  codicil,  had  ever  since 
received  the  benefit  of  the  endowment,  and  had  been  considered 
the  objects  of  the  testator's  bounty. 

New  trustees  were  from  time  to  time  appointed  of  the  will, 
and  the  lease  was  from  time  to  time  renewed  by  the  trustees,  the 
last  renewal  being  for  21  years  from  Michaelmas,  1829. 
[  38  ]  For  many  years  after  the  testator's  death,  the  clear  income  of 

the  estate  was  not  sufficient  to  pay  80Z.  a  year  to  each  of  the 
incumbents  of  the  ten  vicarages;  but,  since  1780,  it  had  been 
more  than  sufficient  for  that  purpose :  and,  in  every  year  since 
1780,  the  trustees  had  divided  the  whole  net  income  of  the  estate 
equally  between  the  incumbents  of  the  ten  benefices,  under  the 
impression  that  the  incumbents  were  alone  entitled  thereto 
according  to  the  true  construction  of  the  will. 

In  January,  1834,  an  information  was  filed,  in  the  Court 
of  Chancery,  by  the  Attorney-General,  against  the  Dean  and 
Chapter  of  St.  Paul's  and  the  trustees,  insisting  that  such  dis- 
position of  the  net  income  of  the  estate  was  a  breach  of  trust 
and  contrary  to  the  will  and  intention  of  the  testator,  and 
praying  that  the  charity  might  be  established,  and  that  it  might 
be  declared  that  the  whole  of  the  clear  income  of  the  estate,  after 
providing  for  the  fines  on  renewal  and  payment  of  the  receiver's 
salary  and  the  necessary  expenses  of  the  trustees,  was  applicable 
to  the  augmentation  of  the  ten  vicarages,  and  of  so  many  other 
poor  vicarages  or  ecclesiastical  benefices  with  cure,  being  lay 
impropriations,  as  the  income  would  suffice  to  augment  by  the 
addition  of  30Z.  per  annum  to  each  of  such  vicarages  or  benefices, 
and  that  no  part  of  such  income  was  applicable  to  the  rebuilding 
or  repairing  St.  Paul's  Cathedral ;  and  that  it  might  be  referred 
to  one  of  the  Masters  of  the  Court  to  settle  a  scheme  for  the  due 
application  of  the  surplus  income  of  the  estate. 

The  answer  of  the  trustees  submitted  the  questions  raised  by 

the  information,  to  the  judgment  of  the  Court.     The  answer  of 

[  *39  ]       the  Dean  and  Chapter,  after  stating  that  *no  sufficient  funds  were 
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provided,  or  in  fact  existed  for  the  maintenance  and  keeping  in        in  re 
repair  of  St.   Paurs  Cathedral,  insisted  that,  according  to  the     Clarke's 
intention  of  the  testator  and  according  to  the  true  construction     Charity. 
of  his  will,  30Z.  per  annum  and  no  more  ought  to  be  applied,  out 
of  the  income  of  the  estate,   in  augmentation  of  each  of  the 
vicarages  before  mentioned,  and  that  the  surplus  income  ought 
to  be  applied  in  repairing  and  keeping  in  repair  St.  Paul's 
Cathedral. 

The  information  was  heard  before  the  Master  of  the  Bolls  on 
the  15th  of  December,  18J85,  and  was  dismissed  with  costs. 

In  February,  1886,  the  trustees  presented  a  petition  under 
52nd  Geo.  III.  c.  101,  which,  after  stating  as  above,  alleged 
that,  in  consequence  of  the  information  and  of  the  proceedings 
taken  in  the  suit,  the  petitioners  were,  for  the  first  time,  informed 
that  the  Dean  and  Chapter  claimed  any  interest  (except  as  lessors) 
in  the  net  surplus  income  arising  from  the  charity  estate :  that 
the  incumbents  of  the  ten  vicarages  claimed  to  be  entitled,  in 
equal  shares,  to  the  whole  of  the  net  surplus  income :  that,  in 
consequence  of  the  aforesaid  conflicting  claims,  the  petitioners 
were  advised  that  they  could  not  any  longer  act  in  the  adminis- 
tration of  the  trust,  with  safety  to  themselves,  without  the 
direction  of  a  court  of  equity.  The  petition  prayed  that  the 
rights  and  interests  of  the  incumbents  of  the  ten  vicarages  and 
of  the  Dean  and  Chapter,  in  the  net  surplus  income  of  the  estate, 
might  be  ascertained  and  declared,  and  that  proper  directions 
might  be  given,  to  the  petitioners,  for  the  administration  of  the 
estat-e,  and  that,  if  necessary,  it  might  be  referred  to  one  of  the 
Masters  of  the  Court  to  settle  a  scheme  *for  the  due  application  [  •40  ] 
of  the  surplus  income  of  the  estate. 

Mr.  Jacobs  for  the  petitioners. 

Mr.  Knight,  Mr.  Stuurt,  and  Mr.  Chajidless,  for  the  incum- 
bents of  the  ten  vicarages,  said  that  the  Dean  and  Chapter  of 
St.  Paul's  having  acquiesced,  for  a  great  number  of  years,  in  the 
whole  net  income  of  the  charity  estate  being  distributed  amongst 
the  vicars,  had  lost  the  right  which  they  originally  had  under 
the  will. 
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In  re  Mr,   Wigrain  and  Mr.  Lofius  Wigram,  for  the  Dean   and 

Dean  ^, 

Clabke'b  Chapter : 

This  petition  is  presented  under  52nd  Geo.  III.  c.  101,  and 
the  petitioners  seek  to  compel  the  Dean  and  Chapter  of  St.  Paura 
and  the  Vicars  to  interplead.  The  Court  has  no  jurisdiction  ta 
do  this  under  the  statute.  Under  the  will,  the  right  of  the  Dean 
and  Chapter  is  clear.  The  Vicars  (not  disputing  the  original 
right)  say  that  the  Dean  and  Chapter  have  lost  their  original 
right  and  that  it  has  become  vested  in  themselves.  The  petition, 
therefore,  raises  a  question  of  adverse  right  between  the  respon- 
dents; and  such  a  question  cannot  be  determined  except  in  a 
suit  between  those  parties.  It  is  sometimes  argued  that  the 
jurisdiction  of  the  Court  under  the  statute,  extends  to  all  cases^ 
and  that  it  is  matter  of  discretion  only,  whether  the  Court  will 
exercise  its  jurisdiction  by  petition  or  by  information :  but  that 
is  not  so.  It  is  impossible  to  imagine  that  the  Legislature 
intended  that  the  rights  of  adverse  claimants  under  a  trusty 
should  be  decided  on  summarily,  or  in  any  other  than  the 
[  ♦41  ]  regular  way.  The  preamble  of  the  Act  shews  *that  the  juris- 
diction thereby  given  is  limited.  Lord  Eedesdale  is  clear  upon 
that  point  in  his  judgment  in  the  case  of  The  Corporation  of 
Lvdloiv  V.  Greenhouse  (i).  After  stating  that  the  Act  appliea 
only  to  cases  of  admitted  trust  as  between  trustees  and  cestui 
que  trusts,  he  says:  ** Wherever  the  disposition  in  favour  of 
a  charity  clearly  points  out  in  what  manner  the  funds  are  to  be 
disposed  of  " — which  is  the  case  here — **  there  is  no  authority  or 
right  to  interfere ;  and  the  Court  never  does  interfere,  ordinarily^ 
if  it  appears  clearly  how  the  funds  of  the  charity  are  to  be 
disposed  of." 

It  is  true  that,  in  The  Upton  Warren  case  (2),  Lord  Chancellor 
Brougham  thought  that  the  adverse  claims  of  different  cestui 
que  trusts  might  be  determined  upon  petition  under  the  statute^ 
where  the  right  depended,  simply,  upon  the  construction  of  a 
written  instrument.  As  a  matter  of  convenience  merely,  there 
may  not,  perhaps,  in  most  cases,  be  any  objection  to  determining 
such   points   upon  petition.     But   such  cases  are    within    the 

(1)  30  R.  R.  at  p.  25  (1  Bligh  (2)  36  R.  R.  339  (1  My.  &  K.  410). 
(N.  S.)  66). 
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principle  laid  dovm  by  Lord  Bedesdale  :   for  an  investigation        in  le 
oi  disputed  facts  may,  and  often  does  arise  as  an  incident  to  the     claakb*b 
interpretation  of  a  written  instrument.    And  The  Upton  Warren     ^^^mtt. 
case  is  entitled  to  less  weight  than  Lord  Bbouoham's  decisions 
usually  are,  from  the  circumstance  to  which  he  refers  in  his 
judgment,  namely,   that  the  objection  to  the  jurisdiction  was 
taken,  for  the  first  time,  upon  the  appeal  before  him. 

Mr.  Jctcobj  in  reply,  said  that  under  the  Act  of  Parliament 
the  Court  had  jurisdiction  to  decide,  on  petition,  in  cases  where 
all  parties  claimed  under  the  trust :  that,  in  The  Corparatioyi  of 
Ludlow  V.  Oreenhause,  the  *Corporation  were  claiming  adversely  [  ^42  ] 
to  the  trust ;  but,  in  this  case,  there  was  no  person  who  claimed 
adversely  to  the  trust. 

The  Vicb-Chancellob  : 

The  objection  which  I  understood  Mr.  Wigram  to  make  was 
this :  if  the  question  is  whether,  on  the  face  of  the  instrument, 
a  trust  was  or  was  not  created  in  favour  of  a  given  individual, 
that  question  cannot  be  decided  on  petition.  This  matter  comes 
before  me  thus :  The  petition  is  presented  by  the  holders  of  the 
trust  property,  to  have  it  determined  whether  A.  or  B.  is  entitled 
to  that  property ;  and  The  Corporation  of  Lndlow  v.  Greenhouse 
decides  that,  where  two  individuals  are  claiming  the  trust 
property  adversely  to  each  other,  the  right  cannot  be  decided 
on  petition. 

There  may  be  more  in  this  matter  than  the  mere  question  of 

construction:   for  I  may  have  to  determine  the  rights  of  the 

parties  on  grounds  different  from  those  on  which  I  should  have 

had  to  decide,  if  the  matter  had  come  before  me  on  the  day  after 

the  death  of  the  testator.     I  cannot  but  think  that  the  intention 

of  the  Legislature  was  that  the  Act  in  question  should  apply  only 

to  plain  cases  of  breach  of  trust:   and,  therefore,  the  proper 

course  is  for  me  not  to  decide  on  this  petition,  but  to  let  an 

information  be  filed. 

Petition  dismissed. 
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i83«-  GRAVES  V.  GRAVES  (1). 

May  4. 
(8  Simons,  43—59 ;  8.  C.  5  L.  J.  (N.  S.)  Ch.  270.) 

y  .(1^     '  Will — Construction — Debts  charged  on  real  estate. 

r^g  -I  A  testator  directed  all  his  debts,  legacies  and  funeral  expenses  to  be 

paid  as  soon  as  conveniently  might  be  after  his  decease.  Afterwards  he 
devoted  a  particular  estate  to  the  payment  of  his  debts,  legacies  and 
funeral  expenses  in  aid  of  his  personal  estate,  and  devised  the  rest  of  his 
estates  to  his  children  in  strict  settlement :  Held,  nevertheless,  that  all 
his  real  estates  were  charged  vrith  his  debts. 

B.  M.  Gbaves,  by  his  will  dated  the  28th  of  March,  1814, 
directed  that  all  his  debts,  legacies  and  funeral  expenses  should 
be  paid  as  soon  as  conveniently  might  be  after  his  decease.  He 
then  gave  some  pecuniary  legacies,  which  he  directed  to  be  paid 
as  soon  as  might  be  after  his  decease,  without  any  deduction 
being  made  thereout  for  legacy-duty  or  otherwise;  all  which 
legacy-duties  he  desired  might  be  paid  out  of  his  estate  and 
effects.  He  then  gave  some  specific  legacies,  and  directed  that 
the  several  personal  articles  and  things  thereinbefore  by  him 
given  should,  in  nowise,  be  subject  to  the  payment  of  his  debts, 
legacies  and  funeral  expenses.  And,  as  to  his  estate  called 
Ocle  Court,  in  the  county  of  Hereford,  he  devised  the  same  to 
trustees  in  trust  to  sell  the  same  as  soon  as  conveniently  might 
be  after  his  decease,  and  to  apply  the  proceeds  in,  for  and 
towards  the  payment  and  discharge  of  all  and  every  his  debts, 
legacies  and  funeral  expenses,  so  far  as  his  personal  estate 
should  not  extend  or  be  sufficient  to  pay  and  discharge  the 
same,  and  in  aid  of  his  said  personal  estate,  but  exclusive,  never- 
theless, of  the  legacies  of  1,000/.,  2,000/.  j^nd  4,000Z.  therein- 
after directed  to  be  raised  and  paid,  out  of  the  residue  of  his 
real  estates,  by  virtue  of  the  trusts  of  the  term  of  1,000  years 
thereinafter  created ;  it  being  his  intent  and  meaning  that  those 
legacies,  or  any  of  them,  or  any  part  or  parts  thereof,  should 
not,  in  anywise,  be  raised  and  paid  out  of  his  personal  estate, 
or  out  of  the  monies  to  arise  by  the  sale  of  his  Ocle  Court  estate : 
[  '44  ]  ''^and,  after  the  full  payment  of  all  his  debts,  legacies  and  funeral 
expenses,  to  divide  the  residue  of  the  monies  to  be  produced  by 

(1)  Corser    v.     CartwrigU    (1873)      aflBrmed   L.    R.    7   H.  L.    731,    45 
L.  R.  8  Ch.  971,  975,  29  L.  T.  596,      L.  J.  Ch.  605, 
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saeh  sale,  onto  and  between  his  son  John  Graves  and  his  daughter      Obavkb 
Elizabeth  Graves,  their  executors,  administrators  and  assigns.       qbaVbs. 
And,  as  to  all  the  rest  of  his  real  estates  [he  devised  the  same 
to  the  use  that  his  wife  should  receive,  thereout,  a  rent-charge 
of  200Z.  a  year  for  her  life,  over  and  above  all  other  legacies  and 
provisions  given  to  or  made  for  her  by  his  will  or  by  the  settle- 
ment made  on  her  marriage  with  him,  to  be  issuing  out  of  all 
his  said  residuary  real  estates  :  in  lieu  of  dower :  and  he  gave 
his  said   residuary  estates,  subject  to  the  rent-charge,  to  the 
trustees,  for  the  term  of  1,000  years  from  the  day  of  his  decease, 
upon  the  trusts  thereinafter  declared  concerning  the  same  :  and,      ^ 
subject  thereto,  to  uses  in  strict   settlement  in  favour  of  his 
children    and  their  issue],  *with  remainder  to  his  own  right       [  **5  ] 
heirs.     And  he  declared  the  trusts  of  the  term  of  1,000  years 
to  be  for  raising  the  rent-charge  of  2001.  a  year,  and,  subject 
thereto,  for  raising  and  paying  to  his  wife,  the  sum  of  1,0002., 
with  interest  from  the  day  of  his  death,  and  for  raising  the  two 
sums  of  2,0002.  and  4,0002.  with  interest  from  the  same  time ; 
and  he  directed  his  trustees  to  stand  possessed  of  the  2,0002.,  on 
certain  trusts  for  the  benefit  of  his  daughter,  Elizabeth  Graves, 
and  her  children,  and  of  the  4,0002.  on  certain  trusts  for  the 
benefit   of  his  son,   John  Graves,  and   his  children:   and  he 
declared  that,  after  the  decease  of  his  wife,  and  after  full  pay- 
ment of  all  arrears  of  the  rent-charge  of  2002.,  and  also  from 
and  immediately  after  the  sums  of  1,0002.,  2,0002.  and  4,0002. 
thereinbefore  by  him  directed  to  be  raised  by  virtue  of  the  trusts 
of  the  term  of  1,000  years,  and  the  interest  thereof,  should  be 
raised  and  paid,  and  when  and  as  all  and  every  the  trusts 
thereinbefore  by  him  declared  of  and  concerning  the  same  term, 
should  be  fully  performed  and  satisfied  according  to  the  true 
intent  and  meaning  of  his  will,  either  by  becoming  unnecessary 
or  incapable  of  being  performed  by  any  ways  or  means  what- 
soever, and  when  the  trustees  should  be  fully  reimbursed  and 
satisfied  all  costs,  charges  and  expenses  occasioned  by  or  relating 
to  the  execution  of  the  trusts  thereby  in  them  reposed,  or  if  the 
person  or  persons  to  whom  the  next  estate  of  inheritance  in 
his  said  several  residuary  real  estates  comprised  in  the  term 
of  1,000  years,  in  reversion  or  remainder  expectant  on  the 
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Graves  determination  of  that  term,  should,  for  the  time  being,  belong, 
GbaVes.  should  pay  or  cause  to  be  paid  all  the  sums  of  money  thereinbefore 
by  him  directed  to  be  raised  and  paid  under  and  by  virtue  of  the 
trusts  of  the  said  term,  together  with  all  such  costs,  charges  and 
[  *46  ]  expenses  as  aforesaid,  then  the  said  *term  of  1,000  years  of 
and  in  the  said  hereditaments  and  premises  comprised  therein, 
or  so  much  thereof  as  should  remain  unsold  or  undisposed  of  for 
all  or  any  of  the  purposes  aforesaid,  should  cease,  determine  and 
be  utterly  void,  to  all  intents  and  purposes  whatsoever.  ♦     *     * 

And  as  to,  for  and  concerning  all  the  rest,  residue  and 
remainder  of  his  personal  estate  and  effects  whatsoever  and 
wheresoever,  not  thereinbefore  by  him  given,  bequeathed  and 
disposed  of,  and  which  should  remain  after  paying  and  satisfying, 
thereout,  in  conjunction  with  the  monies  to  arise  by  the  sale 
of  his  Ocle  Court  estate  as  aforesaid,  all  his  just  debts,  legacies 
and  funeral  expenses,  and  all  monies  due  and  owing  by  him  on 
[•47]  mortgage,  bond  and  otherwise,  he  thereby  gave  *and  bequeathed 
the  same  and  every  part  thereof,  unto  his  son,  John  Graves,  and 
his  daughter,  Elizabeth  Graves,  equally  to  be  divided  between 
them,  share  and  share  alike,  as  tenants  in  common :  and  he 
appointed  his  wife,  Elizabeth  and  his  son,  Morgan  Graves,  to 
be  the  executrix  and  executor  of  his  will. 

The  testator,  by  a  codicil,  gave  his  plate  to  his  son,  Morgan 
Graves,  for  his  life,  and  declared  that,  after  his  decease,  the 
same  should  be  possessed,  at  all  times,  as  an  heir-loom,  as  far 
as  the  rules  of  law  and  equity  would  permit,  by  the  person  or 
persons  who,  for  the  time  being,  under  the  limitations  contained 
in  his  will,  should  be  in  possession  of  his  family  estate  at 
Mickleton. 

By  another  codicil,  he  gave  50«.  to  be  paid,  annually  for  ever, 
by  the  possessor  of  his  estate  at  Mickleton  for  the  time  being, 
to  the  poor  of  that  parish :  and,  in  case  he  should  not  live  to 
settle  his  son,  John  Graves,  in  his  farm  at  Bingham,  it  was  his 
will  that  his  said  son  might  be  placed  therein,  at  the  rent  paid 
by  the  then  tenant  thereof,  for  the  term  of  14  years :  and  he 
directed  his  executors  to  pay  his  son  John,  500L,  to  assist  him 
in  stocking  the  farm:  but  provided  his  son  John  should  be 
settled  therein  before  his  decease,  then  he  gave  the  5002.  to  his 
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executors,  as  part  of  the  residue  of  his  personal  estate.    The      Gbavbs 
testator  added  that  he  had  made  the  above  bequests,  in  conse-      graves. 
qnence  of  having  raised  the  rents  of  part  of  his  estates,  con- 
siderably, since  the  making  of  his  will,  and  of  having  sold  his 
Ocle  Court  estate,  conceiving  that  he  had  done  no  more  than  his 
duty  to  his  son  John. 

The  testator  died  in  October,  1815,  having,  in  March  preceding, 
sold  his  Ocle  Court  estate  for  7,8002. :  the  whole  of  which  sum, 
except  1,0002.,  remained  unpaid  "^at  his  death.    Morgan  Graves,        [  *48  ] 
the  testator's  eldest  son,  died  in  November,  1819,  without  issue. 

Upon  the  hearing  of  a  petition  in  the  cause  presented  by  the 
plaintiff  Elizabeth  Ann  Graves,  the  eldest  daughter  of  John  Graves 
and  the  first  tenant  in  tail  male  under  the  will,  the  question  was 
whether  tbe  testator's  residuary  real  estates  were,  by  his  will, 
charged  with  his  debts. 

Sir  Williani  Home  and  Mr.  Sandys^  for  the  petitioner  : 

*     *     The  testator  did  not  intend  to  subject  all  his  real  estates 
to  the    payment  of  his  debts.     *     *     He   devotes  one  of  his 
estates  in  particular,  to  the  payment  of  his  debts,  legacies  and 
funeral  expenses  (with  the  exception  of  eertain  legacies)  in  aid 
of  his  personal  estate.     That  provision,  however,  would  have 
been  unnecessary,  if  he  had,  by  the  first  clause,  charged  all  his 
estates  with  the  payment  of  his  debts,  legacies  and  funeral 
expenses.     ^     *    When  the  testator  means  to  subject  his  estates        [  49  ] 
to  the  payment  of  his  debts,  legacies  and  funeral  expenses,  he 
shews  that  he  knew  how  to  create  trusts  for  that  purpose  :  and, 
therefore,  it  may  be  fairly  concluded  that  as,  when  he  devises 
his  residuary  estates,  he  provides  no  machinery  for  payment 
of  his  debts,  he  did  not  intend  to  subject  those  estates  to  them. 
The  trusts  *that  are  declared,  operate,  negatively,  to  exclude  all       [  *50  ] 
trusts  that  are  not  declared.    No  trust  is  declared  of  the  term, 
for  paying  the  debts,  legacies  and  funeral  expenses  ;  nor  is  there 
any  individual  taking  an  interest  under  the  trusts  and  devises 
of  the  residuary  estates,  who  can  sell  those  estates  for  payment 
of  the  debts.    If  those  estates  are  to  be  sold,  they  must  be  sold 
under  the  decree  of  a  court  of  equity.     Such  a  proceeding,  how- 
ever, was  never  contemplated  by  the  testator,  who  has  left 
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Obavks      nothing  unprovided  for  in  his  will.     No  one  can  look  at  the  will, 

t' 

Gujlveh.  without  seeing  how  full  the  testator's  mind  was  of  the  objects 
which  he  had  in  view,  and  how  full  and  complete  the  machinery 
is  by  which  every  thing  directed  by  the  will,  was  to  be  effected. 

We  now  come  to  the  clause  by  which  the  testator  disposes 
of  the  residue  of  his  personal  estate.  *  *  He  declares  the 
residue  to  be  a  residue  after  paying  thereout,  in  conjunction 
with  the  monies  to  arise  from  the  sale  of  his  Ocle  Court  estate, 
all  his  debts  &c. :  so  that  he  tells  us  what  is  the  fund  that  he 
gives  in  aid  of  his  personal  estate,  namely,  his  Ocle  Court  estate. 
Are  then  the  general  words  at  the  commencement  of  the  will, 

[  •51  ]  to  have  a  meaning  given  to  them,  which  is  not  *only  directly 
opposed  to  this  express  declaration,  but  which  will  have  the 
effect  of  defeating  all  the  full  and  particular  limitations  and 
declarations  of  trust  that  are  found  in  the  subsequeqt  parts  of 
the  will  ? 

[They  distinguished  Clifford  v.  Lezvia  (i),  and  relied  on  Douce 
v.  Lady  Torrington  (2).] 

[  52  ]  .  Mr.  Wray,  for  some  of  the  defendants  who  were  in  the  same 

interest  as  the  plaintiff : 

[  63  ]  *    *     Supposing  that  the  general  words  at  the  commence- 

ment of  the  will  would,  if  they  stood  alone,  create  a  charge,  they 
cannot  have  that  effect  except  by  implication,  and  that  implica- 
tion may  be  rebutted  by  the  subsequent  dispositions  in  the  will 
being  inconsistent  with  it.  In  Thom^is  v.  BritneU  (s),  the  Master 
OF  THE  Bolls  says :  ''  Though,  in  the  first  part,  the  Court  might 
take  the  whole  real  to  be  charged  with  debts,  yet,  as  there  is  no 
express  lien  on  the  real  by  these  general  words,  and,  afterward, 
he  distributes  such  part  of  his  real  for  debts  and  such  for  legacies, 
it  is  too  much  to  lay  hold  on  the  general  words  to  say  the  whole 
should  be  charged  with  payment  of  debts.  It  can  be  done  only 
by  implication  on  the  general  words ;  which  may  be  explained 
afterward,  and  that  implication  destroyed."  Here,  the  clause 
in  which  the  testator  disposes  of  his  residuary  personal  estate, 
clearly  shews  that  he  contemplated  that  no  fund  was  to  be  added 

(1)  22  R.  R.  228  (6  Madd.  33).  see  606). 

(2)  39  R.  R.  308  (2  My.  &  K.  600 ;  (3)  2  Ves.  313. 
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to,  and  applied  to  the  same  purposes  as  his  personal  estate,       Obaves 

except  the  monies  to  arise  from  the  sale  of  his  Ocle  Court  estate.       gbIves. 

In  declaring  the  trusts  of  the  term  too,  he  has  not  said  a  word 

as  to  the  payment  of  his  debts  ;  and  he  directs  the  term  to  cease, 

to  all  intents  and  purposes,  *as  soon  as  the  specific  purposes        [  *54  ] 

which  he  has   pointed  out,  have  been   satisfied.      He  clearly 

thought  that  he  had  sufficiently  provided  for  the  payment  of 

his  debts,  by  adding  the  proceeds  of  the  sale  of  his  Ocle  Court 

estate  to  the  residue  of  his  personal  estate.     *    *    * 

Mr.  Knighty  Mr.  Wigram,  Mr.  Jacob,  Mr.  Koe,  Mr.  Williamson 
and  Mr.  Hill  appeared  for  the  creditors  in  opposition  to  the 
petition. 

[Other  cases  cited  by  counsel  are  mentioned  in  the  following 
judgment :] 

The  Yicb-Chancellor  : 

If  it  is  once  established  that  the  preliminary  words  in  this  will 
would  charge  the  real  estates  with  the  debts,  then  we  have  only 
to  consider  whether  there  is  anything,  in  the  subsequent  parts 
of  the  instrument,  which  is  a  revocation  or  alteration  of  the 
intention  expressed  in  those  preliminary  words.  I  have  always 
considered  it  to  be  perfectly  settled  that  those  words  would 
create  the  charge. 

When  Henvell  v.  Whitaker  (i)  was  before  Sir  John  Leach,  I 
was  surprised  that  he  directed  it  to  stand  over  and  thought  it 
necessary  to  have  a  second  argument.  That  case,  however, 
does  not  apply  to  the  present ;  for  the  ^question  there  was,  [  *55  ] 
how  far  the  direction  for  payment  of  the  debts  could  be  carried 
into  effect,  when  the  property  which  was  to  pay  the  debts, 
was  devised  to  the  executors :  a  point  which  does  not  arise  in 
this  case. 

In  Earl  Godolphin  v.  Penneck  (2  Ves.  270),  Lord  Hard- 
wicKB  says :  ''  The  rule  of  law  is,  and  more  strongly  of  this 
Court,  that  such  a  construction  is  to  be  made  of  wills  as  tends 
to  do  justice  to  creditors  of  testator,  and  to  attain  satisfaction 
of  just  debts  as  far  as  possible.*'  Ever  since  I  first  read  Wiliiums 

(1)  3  Bu88.  343  (see  27  B.  B.  8S,  n.). 
B.R. — ^VOL.  XLH.  7 
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Gbavbs      v.  Chitty  (i),  I  have  been   surprised  at  the  manner  in  which 
GraVeb.      Lord  BossLYN  expressed  himself. 

I  do  not  think  that  the  charge  is  made  to  rest  on  the  mere 
circumstance  that  the  testator  has  used  the  words,  *'  imprimis  " 
or,  '^  in  the  first  place  '* :  for,  if  a  testator  directs  his  debts  to  be 
paid,  is  it  not,  in  effect,  a  direction  that  his  debts  shall  be  paid 
in  the  first  instance  ? 

In  Earl  Godolphin  v.  Penneck,  the  testator  directed  that  all 
his  debts  and  funeral  charges  should  be  first  paid  and  satisfied  : 
but  Lord  Hardwickb  does  not  rely  on  the  use  of  the  words,  "  in 
the  first  place." 

In  Finch  v.  Hatter slcy  (2),  the  testator,  merely,  directed  that 
all  his  debts  to  the  value  of  twenty  shillings  in  the  pound,  and 
his  funeral  expenses,  should  be  paid  by  his  executrix,  and  then 
made  a  disposition  to  her  of  all  his  real  and  personal  property. 

In  Williams  v.  Chitty,  the  preliminary  words  were  followed 
by  a  disposition  of  the  real  estate  without  any  connection  with 
those  words. 
[  *56  ]  In  Bridgen  v.  Lander  (3),  Lord  Thurlow  relied  on  *the  circum- 

stance that  the  direction  was  that  the  payment  should  be  made 
by  the  executrix,  and  that  the  fund  was  not  so  put  in  her  posses- 
sion as  to  enable  her  to  dispose  of  it :  that  was  the  point  in 
that  case. 

I  should  have  said  that  the  decision  in  Clifford  v.  Lewis  (4) 
was  right :  but  it  is  a  very  singular  thing  that  the  Master  of 
THE  Bolls,  when  he  speaks  of  it  in  Donee  v.  Lady  Torrington, 
mistakes  the  fact  and  says  that  the  decision  was  made  on  a 
ground  that  did  not  exist. 

Donee  v.  Lady  Torrington  (5)  seems  to  have  been  taken  as 
an  amicable  decision  and  to  have  been  decided  without  much 
consideration. 

My  opinion  is  that  the  preliminary  words  in  this  will  do,  of 
themselves,  create  a  charge  on  all  the  real  estates :  and  then 
the  only  question  is,  can  you  collect,  from  the  subsequent  parts 
of  the  instrument,  that  that  intention  has  been  altered  ? 

(1)  3  IL  R.  71  (3  Ves.  545).  (3)  Cited  3  Ruse,  at  p.  346. 

(2)  27   R.   R.   88    (cited  3  Russ.  (4)  22  R.  R.  228  (6  Madd.  33). 
343,  n.).                                                          (5)  39  R.  R.  308  (2  My.  &  K.  600). 
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The  testator  gives  certain  personal  chattels  to  his  wife ;  and  asAVKs 
then  he  gives  certain  pecuniary  legacies,  and  directs  that  those  graves. 
legacies  shall  be  paid  as  soon  as  may  be  after  his  decease, 
without  any  deduction  being  made  thereout,  for  legacy-duty  or 
otherwise :  all  which  legacy-duties  he  desires  may  be  paid  out 
of  his  estate  and  effects.  There  is  there  a  reference  to  the  whole 
of  his  estate  and  effects  for  payment  of  the  legacy-duty,  which 
he  would  not  have  charged  upon  a  fund  that  was  not  liable  to 
pay  the  legacies  also.  The  testator  then  directs  that  certain 
articles  which  he  had  before  bequeathed,  should  not  be  subject 
to  the  payment  of  his  debts,  legacies  and  funeral  expenses ;  and, 
in  the  codicil,  he  directs  that  his  plate  shall  go  *as  heir-looms ;  [  ^^7  ] 
the  fair  inference  from  which,  is  that  he  intended  all  the  rest 
of  his  property  to  be  subjected  to  the  payment  of  his  debts, 
funeral  expenses  and  legacies.  Then,  having  devised  the  Ocle 
Court  estate  to  trustees,  in  trust  to  sell,  he  directs  the  proceeds 
to  be  applied,  in  aid  of  his  personal  estate,  in  payment  of  his 
debts,  legacies  and  funeral  expenses,  (except  certain  legacies 
which  be  mentions),  and  that  the  surplus  shall  be  divided 
equally  between  his  son  and  daughter.  The  exception  of  the 
legacies  shews  that  he  was  aware  that  the  words  which  he  had 
used  before,  would  have  had  the  effect  of  charging  those  legacies 
on  the  Ocle  Court  estate.  He  seems  to  have  thought  that  the 
proceeds  of  that  estate,  together  with  his  personal  estate,  would 
be  more  than  sufficient  to  pay  his  debts,  legacies  and  funeral 
expenses,  for  he  contemplates  that  there  will  be  a  surplus  after 
making  those  payments  :  but  he  does  not  say,  in  express  terms, 
that  the  residue  of  his  real  estates  shall  not  be  applied  in  pay- 
ment of  his  debts  &c.  in  case  his  personal  estate,  in  conjunction 
with  the  proceeds  of  his  Ocle  Court  estate,  should  not  be  sufficient 
for  that  purpose.  The  testator  then  devises  the  residue  of  his 
real  estates,  subject  to  the  term  of  1,000  years,  to  his  children 
in  strict  settlement ;  and,  he  directs  that,  after  the  death  of  his 
wife,  and  when  the  sums  of  1,0002.,  2,0002.  and  4,000Z.  should 
have  been  raised  and  paid,  and  when  and  as  all  and  every  the 
trusts  thereinbefore  by  him  declared  concerning  the  term  should 
have  been  fully  performed,  then  the  term  should  cease.  The 
testator  therefore  seems  to  have  considered  that  the  term  was 

7—2 
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Obavbs      created  for  some  other  purpose  than  merely  securing  the  annuity 

Graves,  of  200Z.  to  his  widow  and  raising  the  three  sums  of  1,000{., 
2,000{.  and  4,000/. :  and  as,  in  the  prior  part  of  his  will,  he  has 
directed  that  all  his  debts,  legacies  and  funeral  expenses  should 

[♦58]  be  paid,  it  may  be  reasonably  inferred  *that  the  payment  of 
them  was  intended,  by  him,  to  be  comprehended  in  the  trusts 
of  the  term. 

Then  comes  the  disposition  of  the  general  residuary  estate^ 
which  is  in  these  words:  '^And  as  to,  for  and  concerning  all 
the  rest,  residue  and  remainder  of  my  personal  estate  and  effects 
whatsoever  and  wheresoever,  not  hereinbefore  by  me  given, 
bequeathed  and  disposed  of,  and  which  shall  remain  after 
paying  and  satisfying  thereout,  in  conjunction  with  the  monies 
to  arise  by  the  sale  of  my  said  estate  at  Ocle  Court  as  aforesaid, 
all  my  just  debts,  legacies  and  funeral  expenses,  and  all  monies 
due  and  owing  by  me  on  mortgage,  bond  and  otherwise,  I 
hereby  give  and  bequeath  the  same  and  every  part  thereof,  unto 
my  son  John  Graves  and  my  daughter  Elizabeth  Graves,  equally 
to  be  divided  between  them,  share  and  share  alike,  as  tenants 
in  common."  Although  this  will  appears  to  be  accurately  drawn, 
this  clause  shews  how  inaccurate  it  really  is :  for  the  testator 
here  speaks  of  the  residue  of  his  personal  estate  which  should 
remain  after  paying  and  satisfying,  thereout,  in  conjunction 
with  the  monies  to  arise  by  the  sale  of  his  Ocle  Court  estate,  all 
his  just  debts,  legacies  and  funeral  expenses,  and  all  monies  due 
and  owing  by  him  on  mortgage,  bond  and  otherwise.  But  there 
could  not  be  any  residue  of  his  personal  estate  after  paying 
thereout,  in  conjunction  with  the  proceeds  of  the  Ocle  Court 
estate,  the  debts,  legacies  and  funeral  expenses ;  for  the  proceeds 
of  that  estate  were  not  to  be  applied  in  payment  of  the  debts, 
legacies  and  funeral  expenses,  unless  the  personal  estate  should 
be  insufficient  to  pay  them.  In  this  same  slause,  too,  the 
testator  speaks  of  the  residue  that  should  remain  after  payment 
of  all  his  just  debts,  legacies  and  funeral  expenses,  and  all 
monies  due  and  owing  by  him  on  mortgage,  bond  and  other- 
wise: just  as  if  they  were  not  debts  which  he  had  before 
spoken  of. 

[  59  ]  There  appears  to  have  been  a  laboured  anxiety,  in  the  mind 
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of  the  testator,  to  provide  for  the  payment  of  all  his  debts  :  and, 
looking  at  the  whole  of  the  will,  I  cannot  infer  that  he  intended 
that  the  whole  of  his  real  estate  should  not  be  resorted  to  for 
payment  of  his  debts,  if  it  should  be  required  for  that  purpose, 
or,  in  other  words,  my  opinion  is  that  the  general  direction 
at  the  commencement  of  the  will,  is  not  cut  down  by  what 
follows. 

A  petition  of  appeal  to  the  Lord  Chancellor  was  presented 
by  the  plaintiff,  which  came  on  to  be  heard  on  the  9th  of  August, 
1886,  bat  was  postponed  by  the  Lord  Chancellor  until  the  cause 
should  be  ready  for  hearing  on  further  directions,  in  order  that 
the  question  might  be  determined  in  such  a  manner  as  to  bind 
the  creditors  :  see  5  L.  J.  Ch.  (N.  S.)  p.  274.  No  further  report 
of  the  case  can  be  found. — 0.  A.  S.] 


Gbavbs 

r. 

Gbavbs. 


CLARKE  V.  CLARKE  (1). 

(8  Simons,  59—62 ;  S.  C.  5  L.  J.  (N.  S.)  Ch.  286.) 

Will — Construction. 

A  testator  bequeathed  a  fund  in  trust  for  A.  for  life,  and,  after  her 
death,  in  trust  for  all  and  every  the  children  of  B.  and  C.  who  should 
attain  21  :  Held,  that  aU  the  children  of  B.  and  C.  who  were  born  before 
the  eldest  child  attained  21,  though  after  A.'s  death,  would  be  entitled 
to  a  share  on  attaining  21. 

Richard  Clabke,  by  his  will  dated  the  4th  of  September,  1821, 
gave  to  his  son  John  Were  Clarke  and  Charles  Henry  Hotchkys, 
the  sum  of  4,000Z.,  to  be  paid  to  them  by  his  executrix  within 
two  years  after  his  decease,  upon  trust,  during  the  life  of  his 
daughter,  Mary  Ann  Welsford,  to  pay  the  interest  thereof  to  her 
for  her  separate  use,  and,  after  her  death,  to  pay  the  principal 
unto  and  amongst  all  and  every,  or  such  one  or  more  of  her 
children,  whether  then  bom  or  thereafter  to  be  bom,  at  such 
ages  <&c.,  in  such  parts  &c.,  subject  to  such  provisoes  &c.,  and 
in  such  manner  and  form  as  she,  by  deed  or  will,  should  appoint, 
and,  in  default  of  appointment,  to  all  her  children,  whether  then 
bom  or  thereafter  to  be  born,  equally,  share  and  share  alike, 
the  shares  of  sons  to  be  vested  at  21,  and  the  shares  of  daughters, 

(1)  In  re  EmmtVs  EstaU  (1880)  13  L.  T.  4  ;  In  re  Merinn,  '91,  3  Ch.  197, 
Ch.  Div.  484,  49  L.  J.  Ch.  295,  42      203,  204,  60  L.  J.  Ch.  671. 


1836. 
Jifay  7. 

Shadwbll, 
V.-C. 

[59] 
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Claske  at  that  age  or  marriage ;  and,  if  all  her  children  should  die 
Clabkb.  without  having  acquired  a  vested  interest  in  the  4,000/.,  then, 
[  *60  ]  in  trust  to  pay  *that  sum  to  her  next  of  kin.  And  he  gave 
7,000/.  to  the  same  trustees,  to  be  paid  to  them  as  before 
mentioned,  in  trust,  during  the  life  of  his  daughter  Anna  Sophia 
Clarke,  to  pay  the  interest  thereof  to  her  for  her  separate  use, 
and,  after  her  decease,  in  trust  to  pay  the  principal  to  all  and 
every  her  child  or  children,  equally,  share  and  share  alike,  the 
shares  of  sons  to  be  vested  at  21,  and  the  shares  of  daughters 
at  that  age  or  marriage,  and  upon  trust,  after  the  death  of 
Anna  Sophia  Clarke  and  until  the  7,000/.  should  become  payable 
under  the  trusts  aforesaid,  to  apply  the  interest  thereof  for  the 
maintenance  and  education  of  such  children,  in  proportion  to 
their  presumptive  or  apparent  rights  and  interests  in  the 
principal ;  and  he  empowered  the  trustees,  after  the  death  of 
Anna  Sophia  Clarke,  to  apply  one-half  of  the  presumptive  shares 
of  her  sons  in  the  principal,  for  their  advancement,  notwith- 
standing such  shares  should  not  then  have  become  vested  or 
payable:  ''And  in  case  there  shall  not  be  any  such  children 
or  child  of  the  said  Anna  Sophia  Clarke,  or,  there  being  such, 
all  of  them  shall  die  without  having  acquired  a  vested  interest 
in  the  said  principal  sum  of  7,000/.  under  the  trusts  hereinbefore 
declared,  then  the  said  John  Were  Clarke  and  Charles  Henry 
Hotchkys,  and  the  survivor  of  them,  his  executors,  administrators, 
and  assigns  shall,  from  and  after  the  decease  of  the  said  Anna 
Sophia  Clarke,  stand  and  be  possessed  of  the  same  principal  sum, 
or  of  so  much  as  shall  not  have  been  applied  or  disposed  of  for 
the  advancement  of  any  such  sons  or  son  as  aforesaid,  upon 
trust  for  all  and  every  the  children  of  my  said  son  John  Were 
Clarke,  and  of  my  daughter,  Mary  Ann  Welsford,  who  shall 
live  to  attain  the  age  of  21  years,  equally  to  be  divided  between 
or  amongst  them  and  their  several  and  respective  executors, 
administrators  and  assigns." 
[  61  ]  The   testator    died    in   November,    1821,   leaving  his   three 

children  named  in  his  will  him  surviving.  Anna  Sophia  Clarke 
died  in  May,  1831,  without  having  been  married.  John  Were 
Clarke  and  Mary  Ann  Welsford  had  several  children,  some 
of  whom  were  born  in  the  testator's  lifetime,  others,  after  the 
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testator's  death  bat  in  Miss  Clarke's  lifetime,  and  one,  after      Clarke 
Miss  Clarke's  death,  but  before  the  eldest  child  attained  21.      cla&ke. 
All  the  children  were  infants  at  Miss  Clarke's  death ;  but  five 
of   them  (who   were  the  plaintiffs  in  the  cause),   afterwards 
attained  21. 

The  bill  alleged  that  the  plaintiffs,  on  attaining  21,  became 
entitled  to  receive  a  distributive  share  of  the  7,0001.  :  that 
the  defendants  John  Were  Clarke  and  Charles  Henry  Hotehkys 
alleged  that  the  plaintiffs  were  not  then  entitled  to  receive  such 
distributive  share,  and  that,  under  the  will,,  all  and  every  the 
children  of  John  Were  Clarke  and  Mary  Ann  Welsford  then 
bom  or  thereafter  to  be  bom,  who  should  live  to  attain  21, 
would  be  entitled  to  share  in  the  7, 0002.  :  that  the  same 
defendants,  at  other  times  alleged  that,  under  the  will,  all  the 
children  of  John  Were  Clarke  and  Mary  Ann  Welsford  who 
were  living  when  the  eldest  attained  21,  and  who  should  live  to 
attain  that  age,  would  be  entitled,  in  equal  shares,  to  the  7,000Z., 
or  that  all  such  of  the  said  children  who  were  living  at  the 
death  of  Anna  Sophia  Clarke  and  who  should  live  to  attain  21, 
would  be  entitled  thereto :  whereas  the  plaintiffs  charged  that, 
according  to  the  true  construction  of  the  will,  such  only  of  the 
children  of  John  Were  Clarke  and  Mary  Ann  Welsford  as  were 
living  at  the  death  of  the  testator  and  who  should  live  to  attain 
21,  would  be  entitled  to  share  in  the  7,0002. 

The  bill  prayed  that  the  rights  and  interests  of  the  plaintiffs  [  62  ] 
and  of  the  infant  defendants  in  the  7,000Z.,  might  be  declared, 
and  that  it  might  be  also  declared  that  such  only  of  the  children 
of  John  Were  Clarke  and  Mary  Ann  Welsford  as  were  living 
at  the  testator's  death  and  who  should  attain  21,  were  entitled 
to  share  in  the  7,000Z.,  and  that  the  plaintiffs,  on  attaining  21, 
became  entitled  to  receive  a  distributive  share  of  that  sum. 

Mr.  Jacob  and  Afr.  FoUett,  for  the  plaintiffs,  cited  Davidson 
V.  Dallas  (l),  Whitbread  v-  Lord  St.  John  (2),  GilbeH  v.  Boorman  (3), 
Scott  V.  Harwood  (4),  Walker  v.  Shore  (5). 

(1)  9  B.  B.  350  (14  Yes.  576).  (4)  21  E.  R.  300  (5  Madd.  332). 

(2)  7  B.  B.  366  (10  Ves.  152).  (5)  10  R.  R.  41  (15  Ve8.  122). 
(3J  8  B.  B.  137  (11  Ves.  238). 
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Clarkb 

V, 

Clabkb. 


Mr.  Knight  and  Mr.  Sharpe  appeared  for  the  defendants : 

But  the  Yice-Chancellor,  without  hearing  them,  said : 

My  opinion  is  that  all  the  children  who  were  bom  before  the 
eldest  attained  21,  may,  by  possibility,  be  participators  in 
the  fund  :  otherwise,  seven  children  might  be  born  in  the 
lifetime  of  the  tenant  for  life,  and  then  another  child  might 
be  born  and  live  to  attain  21,  but  the  seven  might  die  under 
that  age,  and  then  the  only  child  who  attained  21,  would  be 
excluded. 


1836. 
May  27. 


8HADWELL, 
V..C. 

[64] 


MITCHELSON  v.  PIPEK  (1). 

(8  Simons,  G4— 66;  S.  C.  5  L.  J.  (N.  S.)  Ch.  294.) 

Executor — Administration — Debtor  and  Creditor. 

Executors  will  not  be  allowed  payments  to  creditors  made  after  a 
decree  for  administering  the  debtor's  estate. 

Where  an  executor  has  paid  a  creditor  part  of  his  debt,  the  Court  will 
not  make  any  further  payment  to  him,  out  of  either  the  legal  or  the 
equitable  assets  of  the  debtor,  until  all  the  other  creditors  are  paid 
proportionably. 

The  suit  was  instituted  for  the  administration  of  the  real  and 
personal  estate  of  Bobert  Piper,  who,  by  his  will  dated  the 
23rd  of  December,  1829,  devised  certain  of  his  real  estates  to 
the  plaintiffs,  in  trust,  by  sale  or  mortgage,  to  raise  so  much 
money  for  payment  of  his  debts  as  his  personal  estate  should 
fall  short  of  paying. 

The  testator's  general  personal  estate  was  more  than  sufficient 
to  pay  his  specialty  debts,  but  was  not  sufficient  to  pay  his  simple 
contract  debts  also. 

Before  the  bill  was  filed,  after  it  was  filed  but  before  the 
decree,  and  also  after  the  decree,  the  plaintiffs  (who  were 
creditors  of  the  testator  as  well  as  executors  and  trustees  of  his 
will)  made  payments  to  some  of  the  simple  contract  creditors, 
in  part  discharge  of  their  debts :  and,  on  the  hearing  of  the 
cause  for  further  directions,  one  question  was  whether  the 
executors  and  trustees  ought  to  be  allowed  those  payments. 

(1)  European  Assurance  Society  v.  see  Vibart y.  Coles {1S90)  24  Q^B.'Diy, 
Radcliffe  (1878)  7  Ch.  D.  733 ;    and      364,  o9  L.  J.  Q.  B.  152,  62  L.  T.  551. 
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Another  question  was,  whether  the  creditors  who  had  received   Mitohslbon 


r. 


a  part  of  their  debts,  were  entitled  to  be  paid  the  remainder,        pip'br. 
piiri  passu  with  the  other  creditors  who  had  received  no  part 
of  their  debts. 

Mr.  Wigrarn  and  Mr,  Sidebottom,  for  the  plaintiffs,  cited 
Maltbyv.  Russell  (l),  Mason  v.  Williams  (2),  *  Robinson  v-  Tonge{2;),        [  •es  ] 
DarstoH  v.  Earl  of  Orford  (4),  Perry  v.  PhcUps{o),   Waring  v. 
Danrers  (8),  Baily  v.  Ploughman  (7),  Shepherd  v.  Kent  (8). 

Mr.  Bethell,  for   the  creditors  whose  debts  were  wholly 
unpaid: 

I  admit  that  the  executors  ought  to  be  allowed  the  payments 
to  the  creditors  made  prior  to  the  decree,  but  they  ought  not  to 
be  allowed  those  that  were  made  afterwards. 

With  respect  to  the  second  question,  I  wish  to  call  the  attention 
of  the  Court  to  the  manner  in  which  a  creditor  brings  his  charge 
into  the  Master's  office.  He  first  states  the  amount  due  at  the 
testator's  death,  and  then  he  gives  credit  for  what  he  has 
received  :  the  Court  then,  having  taken  into  its  hands  the 
administration  of  the  testator's  assets,  has  to  determine  what 
is  a  due  course  of  administration.  Now  what  can  be  a  due 
coarse  of  administration  in  this  Court,  but  that  equality  which  is 
synonymous  with  equity?  And,  accordingly,  the  Court,  finding 
that  the  executor  has  paid  a  certain  proportion  of  the  debt, 
makes,  in  the  first  instance,  proportionate  payments  to  all  the 
other  creditors  who  stand  in  pari  jure.  The  case  of  Shepherd  v. 
Kent  decides  that  the  Court,  where  it  has  to  administer  both 
legal,  and  equitable  assets,  and  a  creditor  has  taken  part  of  his 
debt  out  of  the  legal  assets,  will  not  allow  him  to  receive  any 
part  of  the  equitable  assets,  until  he  has  brought,  into  hotch-pot, 
what  he  has  received  out  of  the  legal  assets. 

Mr.  Wright,  for  one  of  the  creditors  who  had  been  paid        [  66  ] 
in  part.     *     *     * 

(1)  25  B.  B.  191  (2  Sim.  &  St.  227).  (5)  7  R.  R.  331  (10  Ves.  34). 

(2)  2  Salk.  507.  (6)  1  P.  Wms.  295. 

(3)  3  P.  Wms.  398,  401.  (7)  Mos.  95. 

(4)  Prec  Ch.  188,  and  3  P.  Wms.  (8)  Prec.  Ch.  190,  and  2  Vera.  435. 
401. 
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MITCHEL80K  Mv.  Jucoh  and  Mr.  Wilbraham,  for  the  defendants, 

r. 


PiPEB. 


The  Vice-Chancellob  : 

The  executors  are  not  entitled  to  be  allowed  the  payments 
made  since  the  decree:  the  utmost  that  they  are  entitled  to^ 
is  to  stand  in  the  place  of  the  creditors  with  respect  to  those 
payments. 

I  cannot  but  think  that  Mr,  Bethell  has  pointed  out  the  ground 
on  which  the  other  question  ought  to  be  decided,  namely,  that,, 
when  a  creditor  goes  into  the  Master's  office  to  establish  his  debt,, 
he  must  shew  what  was  the  amount  due  at  the  testator's  death 
and  what  he  has  received  since  :  and,  as  it  is  one  of  the  leading 
maxims  of  this  Court,  that  equality  is  equity,  the  creditors  wha 
have  been  paid  in  part,  ought  not  to  receive  any  further  part 
either  of  the  legal  or  of  the  equitable  assets  until  the  other 
creditors  have  been  paid  the  same  proportion  of  their  debts. 


1836.  BKAZIEK  V.  HUDSON  (1). 

May  30. 
(8  Simons,  67—68;  S.  C.  5  L.  J.  (N.  S.)  Ch.  296.) 

y  ^Q      *  Executor — Probate. 

P  '    1  If  an  executor  does  an  act  and  dies  without  proving  the  will,  the  act 

will  be  valid  if  the  will  is  ultimately  proved. 

A  TERM  for  years  was  vested  in  one  Hodgson.  He  died^ 
having  appointed  his  wife  his  executrix.  She  assigned  the  term 
to  Baxter,  and  died  without  proving  her  husband's  will.  After 
her  death  letters  of  administration,  limited  as  to  the  term,  were 
taken  out  to  Hodgson. 

On  the  hearing  of  an  exception  to  the  Master's  report  as  to 
the  title  to  the  estate,  one  question  was  whether  the  administrator 
was  the  proper  person  to  assign  the  term  to  a  trustee  for  the 
purchaser. 

Mr,  Jacob  and  Mr.  T.  H.  Hali,  in  support  of  the  exception  i 
An  executor  derives  his  title  under  the  will,  and  not  from 

(1)  AU.'Oen.  v.  New  York  Bretoeriea  Co.,  '98,  1  Q.  B.  205,  67  L.  J.  Q.  B. 
86,  78  L.  T.  61,  C.  A. 
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the  Ecclesiastical  Court ;  and,  if  he  acts,  he  becomes  complete  Bbazieb 
executor,  although  he  does  not  prove  the  will.  Although  the  Hudson. 
probate  is  the  only  legal  evidence  that  he  is  executor,  yet  he 
need  not  prove  in  order  to  give  validity  to  his  acts.  The  assign- 
ment to  Baxter  is  valid ;  but  no  legal  evidence  of  it  can  be  given, 
so  long  as  the  will  remains  unproved.  When  the  probate  is 
granted,  the  assignment  will  not  only  be  good,  but  capable 
of  being  proved ;  and,  consequently,  an  assignment  by  the 
administrator  will  be  void:  Wankford  v.  WankfoTd{\). 

Mr.  Knight  and  Mr.  Coote,  in  support  of  the  report :  [  68  ] 

If  an  executor  does  an  act  and  afterwards  proves  the  will,  it  is 
considered  as  his  act  from  the  beginning :  but  if  he  dies  without 
proving  the  will,  a  subsequent  recognition  of  the  will  by  the 
Ecclesiastical  Court,  can  not  be  an  affirmance  of  the  act ;  for 
that  Court  never  constituted  him  the  personal  representative 
of  the  testator.  In  this  case  therefore  the  term  remained  part 
of  the  assets  of  Hodgson,  and  administration  of  his  goods  was 
properly  granted. 

The  Vice-Chancellor  : 

Lord  Holt,  in  his  judgment  in  Wankford  v.  Wankford^  says 
that  an  act  done  by  an  executor  is  valid,  provided  the  will  is 
ultimately  proved,  although  the  executor  who  did  the  act  died 
without  proving  the  will.  And  I  cannot  but  think  that  the 
convenience  of  mankind  requires  that  all  the  acts  of  an  executor 
that  would  be  valid  if  probate  had  been  taken,  should  be  considered 
as  valid  if  the  will  is  ever  afterwards  proved.  The  consequence 
is  that  upon  letters  of  administration  to  Hodgson,  with  his  will 
annexed,    being  taken  out,  the  assignment  to  Baxter  will  be 

established. 

Exception  allowed, 

(])  ISalk.  299;  see  308. 
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1836.  TUFNELL  V.  CONSTABLE  (l). 

May  5. 

JL  (8  Simons,  69—70.) 

^^  V^^^^^'  Volunteer— Debtor  and  creditor— Release. 

'"  '  A.  bequeathed  to  B.  7002.,  part  of  1,200^  which  B.  owed  him  on  bond. 

^       -'  A.  afterwards  revoked  the  bequest,  but  made  an  indorsement  on  the 

bond,  by  which  he  forgave  B.  the  7002.  A.'s  executors  brought  an  action 
against  B.  for  the  1,200/.  B.  filed  a  bill  to  restrain  the  action,  offering  to 
pay  to  the  executors  the  balance  of  500/.  The  Court  refused  the  inj  unction, 
because  B.  had  given  no  consideration  for  the  indorsement  on  the  bond. 

The  plaintiff,  the  Eev.  W.  Tufnell,  having  borrowed  of  James 
Bobinson,  first,  500Z.,  and,  afterwards,  1,2002.,  gave  to  Bobinson 
his  promissory  note  for  the  former  sum,  and  his  bond  for  the 
latter.  Some  years  afterwards  Bobinson  made  his  will,  by  which 
he  gave  to  the  plaintiff  700Z. :  ''  being  part  of  the  1,7002.  which 
he  owes  me  :  my  intention  being  to  forgive  him  700Z.  in  part 
of  the  said  debt  of  1,7002. :  and  I  direct  that  he  shall  account 
for  and  pay  to  my  executors  the  remaining  sum  of  1,0002." 
The  testator,  by  a  codicil,  revoked  the  legacy  of  7002.  which  he 
had  by  his  will  bequeathed  to  the  plaintiff,  and  declared  such 
bequest  to  be  null  and  void.  On  the  7th  of  June,  1882  (which 
was  the  day  of  the  date  of  the  codicil)  the  testator  signed  the 
following  indorsement  on  the  bond :  "  I  do  this  day  forgive  the 
Bev.  W.  Tufnell  the  sum  of  7002.,  part  of  the  within-named 
sum  of  1,2002.,  for  which  he  is  indebted  to  me :  and,  I  hereby 
acquit  him  of  this  bond  upon  the  payment  of  the  sum  of  5002., 
with  interest  upon  the  whole  till  the  same  be  paid  off.  In  con- 
sequence of  this  gift,  I  have  revoked,  by  my  codicil  of  this  date, 
a  former  bequest  to  the  amount  of  the  said  sum  of  7002."  On 
the  27th  of  August,  1832,  the  testator  made  another  will,  in 
which  he  did  not  even  name  the  plaintiff:  and,  on  the  14th 
of  September  following  he  died.  In  June,  1835,  after  a  litigation 
in  the  Ecclesiastical  Court  between  George  Tufnell,  the  executor 
named  in  the  first  will,  and  the  defendants,  the  executors  named  in 
the  second,  the  latter  will  was  admitted  to  probate.  In  February, 
[  •70  ]  1836,  *the  defendants  brought  an  action  in  the  Court  of  Common 
Pleas,  against  the  plaintiff,  for  the  recovery  of  the  5002.  and 
1,2002. ;  whereupon  the  bill  was  filed  praying  for  a  declaration 
that  the  testator,  by  the  indorsement  on  the  bond,  forgave  and 

(1)  Strong  v.  Bird  (1874)  L.  R  18  Eq.  315,  43  L.  J.  Ch.  814,  30  L.  T.  745. 
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acquitted  the  plaintiff,  and  relinquished  and  annulled  all  claim 
against  him  to  and  in  respect  of  the  700Z. ;  and  that  the  plaintiff 
might  be  declared  to  be  responsible  to  the  defendants  for  1,000Z. 
principal  money  only,  and  for  interest  on  the  1,700Z.  down  to 
the  testator's  death,  and  on  the  1,000{.  since  that  time ;  and  that 
the  defendants  might  be  restrained  from  further  proceeding 
in  their  action,  the  plaintiff  being  willing  that  they  should 
receive  the  amount  of  such  principal  and  interest  out  of  a  sum 
which  he  had  paid  into  Court  in  the  action. 

Mr.  Knight  and  Mr.  Jeremy,  for  the  plaintiff,  now  moved 
for  the  injunction.  They  cited  Eden  v.  Smyth  (i),  and  Norton  v. 
Wood  (2). 

Mr,  Jacob  and  Mr.  James  RvsseU,  for  the  defendants. 

The  Yicb-Chancellob  said  that  the  plaintiff  gave  no  considera- 
tion for  the  alleged  release,  and  that,  as  he  was  a  volunteer,  he 
had  no  right  to  come  into  equity  for  relief. 

Motion  refused,  with  costs. 


TUFKELL 

r. 

COKSTABLB. 


■♦" 


The  ATTOKNEY-GENERAL  v.   The  CORPORATION 

OF  NEWARK  (8). 

(8  Simons,  71.) 

Vendor  and  Purchaser — Costs. 

Where  an  estate  has  been  sold  under  a  decree,  and  the  Master  reports 
against  the  title,  the  purchaser  is  entitled  to  be  paid,  out  of  the  fund  in 
the  cause,  his  costs  of  and  consequent  upon  his  becoming  purchaser,  and 
of  investigating  the  title. 

By  the  decree  in  this  cause,  a  sale  before  the  Master  had  been 
directed,  and  upon  the  application  of  the  purchaser,  it  was 
referred  to  the  Master  to  inquire  whether  a  good  title  could  be 
made.     The  Master  reported  in  the  negative. 

Mr.  Jacob,  for  the  purchaser,  moved  that  he  might  be 
discharged  from  the  purchase,  and  that  his  costs,  charges  and 
expenses  might  be  paid  out  of  the  fund  in  Court. 

(1)  5  B.  B.  60  (5  Ves.  341).  (3)  Ex  relatione. 

(2)  32  B.  B.  181  (1  Buss.  &  My.  178). 


1836. 
May  24. 

Shadwell, 
V.-C. 

[71] 


Newark. 
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A..G.  The  Solicitor-General,  contra. 

r. 
The  Cor- 
poRATioN  OP      The  Vicb-Chancellor  considered   that    the   purchaser    was 

entitled  to  be  paid  the  costs  of  the  orders  for  confirming  him 

as  purchaser,  of  the  reference  and  of  the  application,  and  the 

expense  of  investigating  the  title. 

The  order  was  for  payment,  out  of  the  fund,  of  the  purchaser's 
costs  of  and  consequent  upon  his  having  become  purchaser  and 
also  of  the  application,  and  his  reasonable  charges  and  expenses 
of  investigating  the  title. 


1836.  HUGHES    V.   WYNNE  (1). 

June  9. 
(8  Simons,  85 ;  affirmed  1  Jur.  720.) 

^"^?!cf  ^^*  Vendor  and  purchaser. 

4        1  Where  title-deeds  are  in  the  hands  of  persons  residing  in  different 

,gLl     *  parts  of  the  country,  the  vendor  must  bear  the  expense  of  the  purchaser 

J      30  sending  a  clerk  to  compare  the  abstract  with  the  deeds. 

Loj^i  Motion  by  the  purchaser  of  lots  six  and  seven  of  the  estates 

coTTBNHAM,  qq\^  Under  the  decree  in  this  cause,  for  liberty  to  pay  his 

L.C. 

[  85  ]  purchase-money  into  Court,  after  deducting  the  amount  of  the 
costs,  charges  and  expenses  incurred  by  him  in  procuring  the 
abstract  to  be  examined  with  some  of  the  title-deeds  which  were 
in  the  hands  of  different  persons  residing  in  distant  parts 
of  the  country. 

The  purchaser's  solicitor  had  sent  one  of  his  clerks  to  those 
persons,  for  the  purpose  of  comparing  the  abstract  with  the  title- 
deeds  in  their  possession;  and  the  question  was  whether  the 
purchaser  was  entitled  to  be  allowed  the  costs  of  having  so  done. 

Mr.  Knight  and  Mr.  Bethell,  in  support  of  the  motion. 

Mr,  Wakefield  and  Mr.  Oirdlestone^  jun.,  contra. 

The  Vice-Chancellob  : 

I  cannot  but  think,  in  the  absence  of  any  decision  to  the 
contrary,' that    the  vendor   must  be  at  the   expense   of    the 

(1)  The  Conveyancing  Act,  1881,  the  purchaser  in  the  absence  of  any 
s.  6,  now  throws  this  expense  upon      contrary  arrangement. — O.  A.  S. 
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purchaser's  solicitor  going  from  place  to  place  to  compare  the 
abstract  with  the  deeds ;  and  that  he  is  not  bound  to  send  the 
abstract  to  an  agent  in  a  country  town  in  order  that  he  may 
compare  the  abstract  with  the  deeds. 

[This    decision   was    affirmed    by  Lord    Cottbnham,  L.  C, 
August  30,  1837.     See  1  Jur.  720.] 


HUOHEB 
V, 

Wtnnb. 


SPENCER  V.  SPENCER  (1). 

(8  Simons,  87—100;  S.  C.  5  L.  J.  (N.  S.)  Ch.  310.) 

Settlement — Construction  — Portions. 

By  a  marriage  settlement,  estates  were  limited  in  strict  settlement, 
subject  to  a  term  for  raising  15,000/.,  for  the  portions  of  all  the  children 
of  die  marriage  (except  an  eldest  or  only  son],  and  to  be  vested  and  paid 
at  such  times  as  the  husband  should  appoint,  and,  in  default  of  appoint- 
ment, to  vest  at  21,  but  not  to  be  paid  till  after  the  husband's  death : 
provided  that  if  any  son  should  become  an  eldest  or  only  son  before  the 
time  appointed  for  payment  of  his  portion,  then  and  in  default  of  any 
Budi  appointment,  his  share  should  go  to  the  other  children.    There  was 
issue  of  the  marriage  two  sons  and  three  daughters.    The  eldest  son 
attained  21,  and,  together  with  his  father,  suffered  a  recovery  of  the 
estates  to  the  use  of  the  father  for  life,  remainder  to  himself  in  fee. 
After  all  the  younger  children  had  attained  21,  the  eldest  son  died 
intestate  and  without  issue,  whereupon  the  reversion  in  fee  of  the 
estates  descended  to  the  other  son,  subject  to  certain  heavy  incum- 
brances created  by  the  eldest  son.    Afterwards  the  father  appointed  the 
15,000^  amongst  that  son  and  the  three  daughters,  and  directed  that  the 
shares  should  vest  immediately,  but  should  not  be  paid  till  after  his 
death.    The  second  son  died  before  the  father :  Held,  that  the  share  of 
the  15,000/.  appointed  to  him,  did  not  go  over  to  his  sisters,  but  belonged 
to  his  estate. 

By  indentures  of  the  4th  and  5th  of  February,  1790,  (being 
the  settlement  on  the  marriage  of  John  Spencer,  Esq.,  the 
eldest  son  of  Lord  Charles  Spencer,  with  Lady  Elizabeth,  the 
second  daughter  of  George  Duke  of  Marlborough,)  Lord  Charles 
Spencer  and  John  Spencer  conveyed  certain  manors  &c.  to 
John,  Archbishop  of  Canterbury,  and  Lord  Robert  Spencer,  for 
500  years,  to  commence  from  the  solemnization  of  the  marriage, 
upon  the  trusts  after  mentioned,  and,  subject  thereto,  to  Lord 
Charles  Spencer,  for  life,  with  remainder  to  John  Spencer,  for 

(1)  Cited  by  Kay,  J.  in  Beid  v.  H^iwwm^^o;/ (1884)  26  Ch.D.  382,387, 
Hoare  (1884)  26  Ch.  D.  363,  367,  53  L.  J.  Ch.  782  ;  and  see  PeacocJce  v. 
53  L.  J.  Ch.  486,  and  in  Domvile  v.      Pares  (1838)  2  Keen,  689.-0.  A.  S. 


1836. 
June  25. 


Shadwell, 
V.-C. 

[87] 
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Spenoeb     life,  with  remainders  to  the  first  and  other  sons  of  the  marriage 
Spencer,     in  tail  male,  with  divers  remainders  over.     The  trusts  of  the 
term  were  declared  as  follows  : 

**  That  in  case  there  shall  be  any  child  or  children  of  the 
body  of  the  said  John  Spencer  on  the  body  of  the  said  Lady 
Elizabeth  Spencer  begotten,  be  such  child  or  children  a  son  or 
sons,  or  a  daughter  or  daughters,  or  be  there  both  sons  and 
daughters  among  them,  then  that  they  the  said  John,  Lord 
[*88]  Archbishop  of  Canterbury,  and  *Lord  Eobert  Spencer,  do  and 
shall,  after  the  decease  of  the  survivor  of  them  the  said  Lord 
Charles  Spencer  and  John  Spencer,  or  during  the  lives  or  life 
of  them  or  the  longer  liver  of  them,  in  case  they  or  the  survivor 
of  them  shall  so  direct,  levy  and  raise  such  sum  and  sums  of 
money  for  the  portion  or  portions  of  all  and  every  such  child 
and  children  as  aforesaid,  (other  than  and  except  an  eldest  or 
only  son),  as  hereinafter  is  and  are  mentioned,  (that  is  to  say.) 
if  there  shall  be  but  one  such  child,  not  being  an  eldest  or  only 
son,  be  such  child  a  son  or  a  daughter,  the  full  sum  of  10,(X)0Z. 
for  the  portion  of  such  one  child,  to  be  paid  to  him  or  her  at 
such  age,  day  or  time  as  the  said  John  Spencer,  by  any  deed 
or  deeds,  instrument  or  instruments  in  writing,  with  or  without 
power  of  revocation,  to  be  by  him  sealed  and  delivered  in  the 
presence  of  and  attested  by  two  or  more  credible  witnesses,  or 
by  his  last  will  and  testament  in  writing  &c.,  shall  direct  or 
appoint,  and,  for  want  of  such  direction  or  appointment,  to  be 
paid  to  such  child,  being  a  son,  at  his  age  of  21  years,  or  to 
such  child,  being  a  daughter,  at  her  age  of  21  years  or  on  tibe 
day  of  her  marriage,  which  shall  first  happen  after  the  decease 
of  the  survivor  of  them  the  said  Lord  Charles  Spencer  and 
John  Spencer,  or  during  the  lives  or  life  of  the  longer  liver  of 
them,  in  case  they,  the  said  Lord  Charles  Spencer  and  John 
Spencer,  or  the  survivor  of  them,  shall,  by  any  such  deed  or 
writing,  to  be  sealed  and  delivered  by  them  or  him  and  attested 
as  aforesaid,  signify  their  oc  his  consent  and  direction  for  that 
purpose :  and  in  case  there  shall  be  two  or  more  such  children 
(not  being  any  of  them  an  eldest  or  only  son)  be  such  children 
sons  or  daughters,  or  be  there  both  sons  and  daughters  among 
them,  then  the  sum  of  15,(XX)Z.  for  the  portions  of  such  two 
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or  more  children,  to  go  and  be  paid  to,  or  shared  and  divided  Spekcer 
between  or  *among  such  two  or  more  children,  in  such  parts,  spencer. 
shares  and  proportions,  and  in  such  manner  and  form,  and  to  [  *89  ] 
vest  and  become  transmissible,  and  to  be  paid  and  payable  at 
such  respective  ages,  days  or  times,  and  subject  to  such  pro- 
visoes, conditions  aiid  limitations  over  (such  limitations  over 
to  be  for  the  benefit  of  some  or  one  of  them  except  an  eldest 
or  only  son),  as  the  said  John  Spencer,  at  any  time  or  times 
during  his  life,  by  any  deed  or  deeds,  instrument  or  instruments 
in  writing,  with  or  without  power  of  revocation,  to  be  sealed 
and  delivered  by  him  in  the  presence  of  and  attested  by  two 
or  more  credible  witnesses,  or  by  his  last  will  and  testament  &c., 
shall  limit,  direct  or  appoint ;  and,  in  default  of  any  such  direction, 
limitation  or  appointment,  then  the  said  sum  of  15,000{.  to  go 
and  be  equally  shared  and  divided  between  or  among  all  such 
children  (except  as  aforesaid)  in  equal  shares  and  proportions, 
the  share  or  shares  of  such  of  them  as  shall  be  a  son  or  sons  to 
be  paid  to  him  or  them  respectively  at  his  or  their  age  or 
respective  ages  of  21  years,  and  the  share  and  shares  of  such 
of  the  said  children  as  shall  be  a  daughter  or  daughters  to  be 
paid  to  her  or  them  respectively  at  her  or  their  age  or  respective 
ages  of  21  years,  or  on  the  day  or  days  of  her  or  their  marriage 
or  respective  marriages,  which  shall  first  happen  after  the 
decease  of  the  survivor  of  them  the  said  Lord  Charles  Spencer 
and  John  Spencer :  but  it  is  hereby  declared  that  if,  in  case  of 
such  default  of  limitation,  direction  or  appointment  as  aforesaid, 
it  shall  happen  that  any  such  child  or  children,  being  a  son 
or  sons,  shall  attain  his  or  their  age  or  respective  ages  of  21 
years,  or,  being  a  daughter  or  daughters,  shall  attain  her  or 
their  said  age  or  respective  ages  of  21  years  or  shall  be  married 
during  the  lives  of  the  said  Lord  Charles  Spencer  and  John 
Spencer  or  in  the  lifetime  of  either  of  *them,  then  and  from  [  *^o  ] 
thenceforth  all  and  every  the  right  and  rights  of  such  son 
and  sons  so  attaining  the  said  age  of  21  years,  and  of  such 
daughter  or  daughters  so  attaining  the  said  age  of  21  years  or 
marrying  as  aforesaid,  in  and  to  the  said  respective  portions, 
shall  be  considered  as  a  vested  interest  or  vested  interests  in 
him,  her  or  them  respectively,  and  shall  be  transmissible  to 
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spbnoeb  his,  her  or  their  respective  executors  or  administrators,  yet  so, 
Spexger.  nevertheless,  as  that  the  payment  of  the  same  portion  and 
portions  shall  be  postponed  to  the  end  of  six  calendar  months 
next  after  the  decease  of  the  survivor  of  them  the  said  Lord 
Charles  Spencer  and  John  Spencer,  and  then  the  said  portion 
and  portions  shall  be  paid  and  payable  with  lawful  interest 
for  the  same  from  the  time  of  the  decease  of  the  survivor 
of  them  the  said  Lord  Charles  Spencer  and  John  Spencer, 
unless  such  portion  or  portions  shall  be  raised  and  paid  during 
the  lives  or  life  of  the  said  Lord  Charles  Spencer  and  John 
Spencer  or  of  the  survivor  of  them,  which  it  shall  be  lawful 
for  the  said  John  Lord  Archbishop  of  Canterbury  and  Lord 
Bobert  Spencer  to  levy  and  raise  accordingly,  in  case  the  said 
Lord  Charles  Spencer  and  John  Spencer  or  the  survivor  of  them 
shall  so  direct. 

''  Provided  always  that  if  any  such  child,  being  a  daughter, 
shall  die  before  she  shall  attain  the  age  of  21  years  or  be 
married,  or,  being  a  son,  shall  depart  this  life  or  become  an 
eldest  or  only  son  before  he  shall  attain  his  age  of  21  years,  or 
before  such  other  time  or  times  as  shall  or  may  be  appointed 
in  manner  aforesaid  for  the  payment  of  his,  her  or  their 
portion  or  portions,  then,  and  in  default  of  any  such  limitation, 
direction  or  appointment  as  aforesaid,  the  portion  or  sum  of 
money  hereby  provided  for  each  such  daughter  so  dying,  and 
[  *9i  ]  *for  each  such  son  so  dying  or  becoming  an  eldest  or  only  son 
(other  than  and  except  what  shall  or  may  actually  have  been 
raised  for  or  for  the  advancement  or  benefit  of  such  child  or 
children  as  hereinafter  is  mentioned)  shall,  from  time  to  time 
go  and  accrue  to  the  survivors  or  survivor  or  others  or  other 
of  them  (except  an  eldest  or  only  son)  if  more  than  one,  share 
and  share  alike,  and  the  same  shall  be  paid  and  payable  at 
such  respective  ages,  days  and  times,  and  shall  go  in  the  same 
manner  to  such  surviving  and  other  child  and  children  then 
in  being,  as  is  hereby  provided  and  declared,  or  as  shall  be 
appointed  as  aforesaid  touching  his,  her  or  their  original  portion 
or  portions ;  and,  in  case  of  the  death  of  any  other  or  others 
of  the  said  children,  or  if  any  other  such  son  shall  become  an 
eldest  or  only  son  before  he,  she  or  they  shall  have  attained 
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snch  age  or  respective  ages,  or  before  such  time  or  times  as      Spencer 

ft 

shall  or  may  be  appointed  as  aforesaid,  then  all  and  every  such      spencbr. 

accruing  or  surviving  share  or  shares,  then  unraised  or  unpaid, 

of  and  in  the  said  portions  and  sums  of  money  hereby  provided 

for  such  child  or  children  so  dying,  or  for  such  son  so  becoming 

an  eldest  or  only  son,  shall,  from  time  to  time,  again  be  subject 

and   liable  to  such   further  right   or  condition  of  accruer  or 

survivorship,  to  the  survivors  or  survivor  and  others  or  other 

of  the  said  children,  as  hereinbefore  is  declared  touching  his, 

her  or  their  original  portion  or  portions : 

"  Provided  nevertheless  that,  in  case  there  shall  be  no  such 
child  or  children  as  is  or  are  hereinbefore  mentioned  to  be 
intended  to  have  or  to  be  provided  with  a  portion  or  portions 
as  aforesaid,  or,  there  being  any  such  child  or  children,  in  case 
all  of  them  shall  happen  to  die  before  any  of  them,  being  a 
daughter  or  daughters,  shall  attain  the  age  of  21  years  or  be 
married,  or  *before  any  of  them,  being  a  son  or  sons,  shall  [  •92  1 
attain  the  age  of  21  years,  or  before  such  other  age  or  ages, 
days  or  times  as  shall  or  may  be  appointed  for  the  payment  of 
hisy  her  or  their  portion  or  portions  respectively  as  aforesaid, 
and  in  case  all  and  every  the  trusts  hereby  declared  as  aforesaid 
of  and  concerning  the  said  term  of  500  years  shall  be  fully 
performed,  or  become  incapable  of  being  performed,  then  and 
from  thenceforth  the  said  term  of  500  years  shall  cease  and 
determine." 

There  was  issue  of  the  marriage  two  sons,  namely,  George 
John  Spencer,  the  eldest,  and  Frederick  Charles  Spencer,  the 
fsecond  son,  and  three  daughters.  Lady  Elizabeth  Spencer  died 
in  December,  1812.  George  John  Spencer  attained  21  on  the 
20th  of  December,  1813,  and,  by  indentures  of  the  27th  and 
28th  of  that  month  and  a  recovery,  he,  together  with  Lord 
Charles  Spencer  and  John  Spencer,  limited  part  of  those  estates 
to  such  uses  as  Lord  Charles  Spencer,  John  Spencer  and  George 
John  Spencer  should  jointly  appoint,  and,  in  default  thereof, 
as  the  survivor  of  Lord  Charles  Spencer  and  John  Spencer, 
together  with  George  John  Spencer,  should  jointly  appoint,  and, 
in  default  thereof,  to  the  use  of  trustees  for  99  years,  for  securing 
to  George  John  Spencer  an  annuity  of  400i.,  during  the  joint 
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Spencer  lives  of  Lord  Charles  Spencer,  John  Spencer  and  George  John 
Spbnger.  Spencer,  and  daring  the  joint  lives  of  the  survivor  of  Lord 
Charles  Spencer  and  John  Spencer  and  George  John  Spencer^ 
and,  subject  thereto,  to  Lord  Charles  Spencer,  John  Spencer  and 
George  John  Spencer  for  their  lives  successively,  with  remainders 
to  the  first  and  other  sons  of  George  John  Spencer,  in  tail  male, 
with  remainder  to  the  heirs  of  his  body,  with  remainder  to  him 
in  fee.  And  the  rest  of  the  settled  estates,  were,  in  like  manner, 
limited  to  such  uses  as  Lord  Charles  Spencer  and  John 
[  *93  ]  Spencer  *should  jointly  appoint,  and,  in  default  thereof,  then 
as  the  survivor  of  them  should  appoint,  and,  in  default  thereof, 
to  the  uses  thereinbefore  declared  of  the  other  parts  of  the 
settled  estates. 

In  June,  1820,  Lord  Charles  Spencer  died.  In  August,  1820, 
George  John  Spencer  died  intestate  and  unmarried,  leaving  his 
brother,  Frederick  Charles  Spencer  (who  then  became  the  only 
son  of  John  and  Lady  Elizabeth  Spencer)  his  heir-at-law,  and» 
consequently,  the  reversion  in  fee  of  the  estates,  thereupon 
became  vested  in  F.  C.  Spencer  under  the  limitations  in  the 
deed  of  the  28th  of  December,  1813 ;  but  subject  to  several 
incumbrances  created  under  the  powers  given  by  that  deed. 
Frederick  Charles  Spencer  and  his  three  sisters  attained  21 
in  the  lifetime  of  their  brother  George  John  Spencer. 

By  a  deed-poll  dated  the  5th  of  February,  1823,  under  the 
hand  and  seal  of  John  Spencer  and  attested  by  two  witnesses, 
after  reciting  the  settlement,  John  Spencer,  in  exercise  of  the 
power  thereby  given  to  him  for  that  purpose,  appointed  that  the 
trustees  of  the  term  of  500  years  should,  forthwith  after  his 
decease,  raise  the  sum  of  15,000Z.,  and  should  stand  possessed 
thereof  in  trust  for  Frederick  Charles  Spencer  and  his  three 
sisters,  equally,  as  tenants  in  common,  and  to  be  paid  forthwith 
after  the  decease  of  him  John  Spencer,  but  to  be  vested  interests 
in  them  immediately  on  the  execution  of  the  deed-poll. 

In  October,  1831,  Frederick  Charles  Spencer  died  intestate^ 
and,  on  the  17th  of  December  in  the  same  year,  John  Spencer 
died. 

The  question  on  the  hearing  of  a  petition  in  the  cause  pre- 
[  *94  ]       sented  by  the  widow  and  administratrix  of  Frederick  *Charles 
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Bpencer,  \ras  whether  one-fourth  of  the  15,000Z.  belonged  to      Spencek 
Frederick  Charles  Spencer's  estate,  or  whether  his  three  sisters      spencer. 
were  entitled  to  the  whole  of  that  sum,  in  consequence  of  his 
having  become  the  only  son  of  the  marriage. 

3/r.  BarbiTy  Mr.  Jacob  and  Mr.  JerviSf  in  support  of  the 
petition : 

Although  Frederick  Charles  Spencer  did,  in  fact,  become  the 
eldest  or  only  son  of  the  marriage,  he  did  not  become  entitled 
to  the  estates  under  the  settlement,  but  under  the  recovery, 
owing  to  the  accident  of  his  brother  dying  intestate  and  without 
issue.  Nor  did  he  take  the  same  estate  as  he  would  have  done 
under  the  settlement :  for  he  did  not  acquire  an  estate  in  tail 
male,  but  an  estate  in  fee ;  and  that  too  subject  to  heavy 
incumbrances  which  eat  up  nearly  the  whole  income  of  the 
property :  he  got  only  that  portion  of  the  estates  that  his  elder 
brother  thought  proper  to  allow  to  devolve  upon  him  :  BecU^  v. 
Betde  (i).  Lord  Teynham  v.  Webb,  Duke  v.  Doidge  (2),  Windham 
V.  Graliam  (:i),  Leake  v.  Leake  (4). 

F.  C.  Spencer's  share  of  the  15,000Z.  was  indefeasibly  vested 
in  him  either  under  the  settlement,  or  under  the  deed-poll  of 
1823 :  Butler  v.  I>uncomb  (6),  Perfect  v.  Lord  Curzon  (6). 

(Thb  Yice-Chancellor  :  There  is  no  question,  I  apprehend, 
as  to  the  vesting  of  the  portion.  It  vested  under  the  appointment 
of  1823.) 


Mr.  James  Itussell,  for  the  sisters  of  F.  C.  Spencer : 

*  *  An  eldest  or  only  son  is,  throughout,  excepted  from  the 
benefit  of  the  provision.  The  money  is  to  be  raised  for  a  class 
of  children  who  shall  answer  a  particular  description  at  the  time 
when  it  is  raised.  The  time  at  which  the  shares  are  to  vest,  is 
to  be  in  the  discretion  of  the  father  ;  but,  if  he  gives  no  direction 
open  that  subject,  then  they  are  to  vest  in  sons  at  21,  and,  in 
daughters,  at  21  or  marriage.    Then  comes  this  clause :  ''  Provided 


(1)  1  P.  Wms.  244. 

(2)  2  Ves.  198. 

(3)  25  R.  E.  62  (1  Buss.  331). 


(4)  11  K.  B.  245,  M.  (10  Ves.  477), 

(5)  1  P.  Wms.  448. 

(6)  21  B.  B.  331  (5  Madd.  442). 
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gPEKOBB  always  that  if  any  such  child,  being  a  daughter,  shall  die  before 
Spekcer.  she  shall  attain  the  age  of  21  years  or  be  married,  or,  being  a 
son,  shall  depart  this  life  or  become  an  eldest  or  only  son,  before 
he  shall  attain  his  age  of  21  years,  or  before  such  other  time  or 
times  as  shall  or  may  be  appointed  in  manner  aforesaid  for  the 
payment  of  his,  her  or  their  portion  or  portions."  Now  that 
event  did  take  place ;  for  Frederick  Charles  Spencer  had  become 
an  only  son  before  the  time  appointed  for  the  payment  of  his 

[  %  ]  portion,  *  *  The  question  mainly  turns  on  this :  whether 
F.  C.  Spencer  was  within  the  class  of  children  for  whom  portions 
were  provided,  or,  in  other  words,  whether,  as  he  had  become  the 
only  son  of  the  marriage,  he  was  capable  of  being  an  appointee 

[  97  J  of  a  share  of  the  15,000J.  *  *  In  Matthews  v.  Paul  (i),  the 
Master  of  the  Rolls  says:  "It  is  not  necessary  to  refer  to 
former  cases,  some  of  which  have  proceeded  much  further  than 
this,  as  Chadickk  V.  Dolevian  (2),  an  excessively  strong  case :  for 
there,  though  an  appointment  had  been  in  favour  of  an  individual 
by  name,  that  individual,  having  become  an  eldest  son,  was 
excluded  :  the  Loud  Keeper  declaring  that  the  appointment  was 
upon  a  tacit  or  implied  condition  of  not  becoming  the  eldest 
son."  In  Chadnick  v.  Doleman  the  portions  vested  in  every 
child  as  it  came  into  esse  ;  but  here  they  would  not  vest  until 
the  sons  attained  21  and  the  daughters  attained  that  age  or 
married.  *  *  There  is  an  express  proviso  that,  if  all  the 
children  should  die  before  the  day  of  payment,  then  nothing 
should  be  raised.  Suppose  that  all  the  children  had  died,  and 
that  Frederick  Charles  Spencer  had  been  the  survivor,  and  he 
had  died  before  the  day  of  payment,  could  his  representatives 

[  •QS  ]  have  said  that  they  were  entitled  to  have  the  *monej^  raised  ? 
That  would  be  contrary  to  the  tenor  and  express  language  of  the 
settlement. 

We  submit,  therefore,  that  the  three  ladies  are  entitled  to 
the  whole  15,000/.,  on  the  ground  that  F.  C.  Spencer  had  ceased 
to  be  an  object  of  the  power,  and,  if  not,  then  that  they  are 
entitled  to  it  under  the  clause  of  survivorship. 

The  Vice-chancellor,  after  stating   the   limitations  of  the 

(1)  19  E.  K.  207  (3  Swanst.  328;  see  340).  (2)  2  Vem.  528. 
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setUement  and  the  trusts  of  the  term  of  500  years,  proceeded      Spencrb 

^^^-  Spacer. 

It  is  apparent,  on  the  face  of  the  settlement,  that  the  persons 
intended  to  take  the  portions,  were  such  of  the  children  as 
should  be  other  than  an  eldest  or  only  son ;  and  that  the  amount 
of  the  portion  which  each  child  was  to  take,  and  the  time  at 
which  it  was  to  vest  and  be  paid,  was  to  be  subject  to  the 
appointment  of  Mr.  John  Spencer  the  father ;  and  he  was  also 
to  have  the  power  of  declaring  whether  the  portions  should  vest 
in  the  children  absolutely,  or  should  be  subject  to  any  provisoes, 
conditions,  or  Umitations  over  for  the  benefit  of  one  or  more  of 
the  other  children  for  whom  the  portions  were  intended  to  be 
provided.  Then  follows  the  clause  of  survivorship.  [His  Honour 
here  read  the  clause.  J  There  were  five  children  of  the  marriage : 
two  sons  and  three  daughters.  In  1818  George  John  Spencer, 
the  eldest  son,  attained  21 ;  and,  by  lease  and  release  and  a 
recovery,  he  barred  the  estate  tail  and  the  remainders  over; 
and  such  a  disposition  was  made  of  the  estates  that  they  were 
incumbered  to  a  considerable  extent.  In  August,  1820,  George 
John  Spencer  died  intestate  and  without  issue,  leaving  his 
brother,  Frederick  Charles  Spencer,  (who,  as  well  as  his  sisters, 
*had  then  attained  21)  his  heir-at-law :  and,  upon  the  death  [  *99  ] 
of  George  John  Spencer,  the  reversion  in  fee  of  the  estates 
descended  to  Frederick  Charles  Spencer.  In  February,  1823, 
Mr.  John  Spencer,  the  father,  made  an  appointment  in  exercise 
of  the  power  in  the  settlement  to  which  I  have  before  adverted : 
and  the  question  is  whether  that  was  a  good  appointment,  viodo 
et  forma  as  it  appears. 

The  father  considered  that  the  four  surviving  children  were  the 
objects  of  the  power ;  and  he  made  an  appointment  of  the  15,000!. 
to  them,  equally,  as  tenants  in  common  ;  and  directed  that  their 
shares  should  be  paid  forthwith  after  his  decease,  but  should  be 
vested  interests  in  them  immediately  on  the  execution  of  the  deed. 

It  is  plain  that  Frederick  Charles  Spencer  must  be  taken 
not  to  have  been  *'  an  eldest  or  only  son  "  in  the  sense  in  which 
those  words  are  used  in  this  settlement.  What  the  parties 
meant  was  that  a  child  who  should  take  the  estate  by  virtue 
of  the  limitations  of  the  settlement,  should  not  have  a  portion. 
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but  that  all  the  other  children  should  have  portions.  It  is 
established,  by  a  series  of  cases,  that,  in  deciding  on  questions 
like  the  present,  you  are  to  look  at  the  instrument  itself  and 
see  what  the  real  meaning  of  the  parties  was.  There  are  several 
cases  in  which  a  daughter,  who  was  the  eldest  child  of  the 
marriage,  has  been  considered  to  be  entitled  to  a  share  of  a 
fund  provided  for  the  portions  of  the  younger  children. 

If  the  construction  which  I  think  ought  to  be  put  upon  this 
settlement,  is  the  true  one,  then  it  was  competent  to  Mr.  John 
Spencer  to  appoint  the  16,000Z.  to  *Frederick  Charles  Spencer  and 
his  three  sisters  ;  and  the  only  question  that  remains  is,  whether, 
in  consequence  of  Frederick  Charles  Spencer  having  died  in  the 
lifetime  of  his  father,  that  is,  before  the  time  appointed  for 
payment  of  his  portion,  the  clause  of  survivorship  operated  upon  it. 

When  we  look  at  the  deed  by  which  the  appointment  was  made, 
we  find  that  the  father  has  not  only  appointed  what  share  each 
child  should  take,  but  has  named  the  time  at  which  the  shares 
should  vest,  namely,  immediately  on  the  execution  of  the  deed. 
The  consequence  is  that  there  can  be  no  survivorship,  but  I  must 
make  an  order  according  to  the  prayer  of  the  petition. 


1836. 
June  28. 


SHADWEUi, 

V.-C. 

[100] 


TAYLOR  V.  BACON  (1). 

(8  Simons,  100—104.) 

Will — Constniction — Vesting. 

Testator  gave  1,500/.  to  trustees  and  directed  them  to  pay  the  interest 
to  his  son's  wife,  for  the  benefit  of  his  son,  herself  and  children,  during 
his  son's  life,  and,  after  his  son's  decease,  the  1,300/.  was  still  to  remain 
in  trust  for  the  benefit  of  the  wife  and  children  for  her  life,  and,  at  her 
death,  to  be  divided  equally  among  the  children,  if  they  should  have 
attained  21,  but  if  any  of  them  were  minors,  their  shares  were  to  be 
held  in  trust  for  them  till  they  were  21,  and  the  interest  was,  in  the 
meantime,  to  be  applied  for  their  maintenance  :  but  should  the  wife 
marry  again,  the  children  were  then  to  receive  their  shares  as  they 
attained  21  :  Held,  that  the  shares  of  the  children  in  the  principal,  did 
not  vest  in  them  until  they  attained  21. 

Daniel  Taylor  made  a  codicil  to  his  will,  in  the  following 
words :  ''I  revoke  that  part  of  my  will  which  bequeaths  the  sum 

(1)  This  case  is  scarcely  consistent      at  21   is  vested  by  a  direction  1o 
with  the  established  rule  that  a  gift      apply  the  intermediate  interest  for 
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of  5001.  to  my  son  George  Bridges  Taylor,  and  now  desire  that,      taylob 

in  Ilea  thereof,  the  sum  of  1,500Z.  sterling  be  invested  in  the       bacon. 

public  Funds,  and  held  in  trust,  by  the  same  trustees,  John 

Bacon,  ^Edward  Norton  Thornton  and  William  Phillips,  already       [  *ioi  ] 

named  in  the  foregoing  will,  the  dividends  arising  from  which 

to  be  paid  to  Bebecca,  wife  of  my  son  George  Bridges  Taylor, 

for  the  benefit  of  my  son  George,  of  herself  and  of  their  children, 

during  my  son  George's  life,  and,  after  his  decease,  the  said 

1,5002.  still  to  remain  in  trust  for  the  benefit  of  his  wife  Bebecca 

and  her  children,  during  her  lifetime,  if  she  should  remain  a 

widow,  and  then,  at  her  decease,  to  be  divided  equally  among 

all  her  children  by  my  son  George  if  they  shall  have  attained 

the  age  of  21  years ;  but,  should  any  of  them  still  be  minors, 

the  share  of  such  child  or  children  to  be  held  in  trust  for  them 

till  21  years  of  age,  when  the  principal  shall  be  paid  to  them, 

the  dividends  on  their  shares  being  applied  by  the  trustees,  to 

their  maintenance  while  minors,  and,  in  the  event  of  my  said 

daughter-in-law  Bebecca  marrying  again,  her  children  by  my 

son  George  are  then  to  receive  their  separate  portions  hereby 

devised,  as  they  attain  21  years,  although  their  mother  be  living: 

and  I  desire  and  direct  that,  after  the  decease  of  my  dear  wife 

Susannah  Taylor,  a  further  sum  of  1,000Z.  sterling  be  vested  and 

added  to  the  stock  purchased  with  the  above-named  1.500Z.,  and 

held  in  trust  for  my  said  son  George,  his  wife  and  children,  subject 

to  the  same  conditions,  provisions  and  afore-named  directions  of 

this  codicil,  in  every  respect,  as  that  1,500^  first  invested  ;  and, 

should  my  son  George  survive  his  wife  Bebecca,  the  afore-named 

dividends  to  be  paid  to  him  for  himself  and  children." 

The  testator  died  in  April,  1827,  leaving  all  the  persons 
named  in  the  codicil  him  surviving :  and  George  Bridges  Taylor 
and  Bebecca  his  wife  had  two  sons  and  three  daughters  then 
living.  In  December,  1827,  Bebecca  Taylor  died.  In  January, 
1884,  one  of  the  daughters  ^died  an  infant,  intestate  and  [  *102  ] 
unmarried.  Both  the  sons  attained  21 ;  but,  in  February, 
1835,  one  of  them  died  intestate  and  unmarried  ;  and,  in  March 

maintenanoe  of  the  legatee.  The  later      2  Ch.  711,  65  L.  J.  Ch.  863,  75  L.  T. 
eases  upon  this  rule  are  collected      207. — 0.  A.  S. 
and  discussed  in  In  re  Wintlfj  '96, 
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Taylob      following,  Susannah  Taylor,  the  testator's  widow  died.    George 
Ba€ok.      Bridges  Taylor  took  out  administration  to  his  two  deceased 
children. 

The  bill  was  filed  by  the  two  surviving  daughters,  one  of  whom 
was  still  under  age,  alleging  that  the  interests  of  the  two  deceased 
children  in  the  1,500^.  and  1,000{.  had  ceased  by  their  deaths  in 
the  lifetime  of  George  Bridges  Taylor,  and  praying  that  the 
1,0002.  might  be  paid  into  Court  and  invested  ;  and  that,  during 
the  life  of  George  Bridges  Taylor,  one-fourth  of  the  dividends 
of  the  stock  to  be  purchased  therewith  and  of  the  stock  in  which 
the  l,500i.  had  been  invested  under  a  previous  order,  might  be 
paid  to  the  adult  plaintiff,  and  that  another  fourth  might  be 
applied  for  the  use  of  the  infant  plaintiff,  and  that  the  remaining 
two-fourths  might  be  applied  as  the  Court  should  direct,  having 
regard  to  the  rights  of  George  Bridges  Taylor  and  of  two  of  the 
defendants  who  claimed  under  assignments  made  by  him  and  his 
surviving  son. 

Sir  W,  Home  and  Mr.  O.  Anderdon,  for  the  plaintiffs,  said 
that  the  testator  intended  that  the  trustees  should  hand  over  the 
dividends  of  the  two  funds,  to  Mrs.  Taylor,  and  that  she  should 
distribute  them  amongst  herself,  her  husband  and  children 
equally  (i) ;  and  that,  if  she  died  in  her  husband's  lifetime,  he 
should  receive  the  dividends  and  divide  them  equally  amongst 
[  •103  ]  himself  and  *his  children :  and  that,  as  Mrs.  Taylor  and  two 
of  her  children  were  dead,  the  number  of  parties  interested,  was 
reduced  to  four,  and,  consequently,  the  dividends  were  now 
divisible  into  four  parts. 

Mr.  G.  Richards  and  Mr,  Wood,  for  the  defendants  George 
Bridges  Taylor  and  his  assignee,  said  that  the  same  construction 
applied  to  the  1,000/.  as  to  the  1,500Z. :  that  this  case  could  not 
be  distinguished  from  Robinson  v.  Tickell  (2) ;  in  which  a  fund 
was  given  to  the  testatrix's  niece,  for  her  and  her  children's  use, 
and  it  was  held  that  the  niece  was  entitled  to  the  whole  of  the 

(1)  An  order  had  been  made  by  dividends  of  the  1,500/.  equally  with 

the    Master  of  the  Bolls  after  their  father. 

Mrs.  Taylor's  death,  which  recognised  (2)  7  R.  B.  5  (8  Yes.  142). 
the  right  of  the  children  to  share  the 
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fund :  that  6.  B.  Taylor  was,  at  all  events,  entitled  to  the  shares      Taylor 
oi  the  children  that  had  died ;  for  they  took  vested  interests :       bacon. 
Wadley  v.  North  (i) ;  and  more  especially,  as  there  was  a  gift  of 
the  dividends  for  the  maintenance  of  the  children,  which  was 
always  considered  as  strong  evidence  of  the  testator's  intention 
that  their  interests  should  be  vested. 

Mr.  Walker,  for  the  assignee  of  the  deceased  son,  contended 
that  the  children  did  not  take  vested  interests  in  the  capital  of 
the  legacies  until  they  attained  21 ;  as  there  was  no  gift  to  them 
except  in  the  direction  for  payment. 

Mr.  Bacon  appeared  for  another  defendant. 

The  Vice- Chancellor  : 

The  codicil  in  this  case  does  not  resemble  the  will  in  Robinson 
v.  TickelL  It  is  clear  that  the  testator  must  be  taken  to  have 
intended  that  Rebecca  Taylor,  during  her  life,  should  be  a  trustee 
of  the  l,500i.  for  herself,  *her  husband  and  her  children;  and  [  '104  ] 
it  cannot  be  reasonably  supposed  that  the  testator  meant  that, 
after  her  death,  her  husband  and  children  should  take,  as  between 
themselves,  in  a  dififerent  manner  from  what  they  had  done  in 
her  lifetime.  If  that  be  so,  there  is  an  end  of  the  doctrine  laid 
down  in  Robinson  v.  TickelL 

The  Master  of  the  Bolls  has,  to  a  certain  extent,  put  a 
construction  on  the  language  of  this  codicil;  and,  so  far  as 
that  construction  goes,  I  am  bound  by  it.  Two  of  the  children 
are  dead.  One  of  them,  who  is  represented  by  the  father, 
attained  21 ;  but  the  other  died  under  21.  And  as  I  think  that, 
according  to  the  true  construction  of  the  words  of  the  codicil, 
there  is  no  gift  to  any  of  the  children  except  those  who  attain  21, 
one-foui-th  of  the  principal  and  interest  of  the  1,500Z.  belongs  to 
the  father ;  and  two  other  fourths  belong  to  the  two  surviving 
children  who  have  attained  21. 

Taking  the  whole  of  the  codicil  together,  I  am  of  opinion 

that  the  testator  intended  that  the  1,000Z.  should  go  in  the  same 

manner   as   the  1,500Z. ;  and  consequently  the   shares  of  the 

&ther  and  of  the  two  children  who  have  attained  21,  in  both 

(1)  4  E.  B.  16  (3  Ves.  364). 
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sums,  may  be  paid  out  to  them  or  to  those  who  claim  under 
them ;  but  the  remaining  share  must  continue  in  Court  and  the 
interest  of  it,  must  be  applied  for  the  maintenance  of  the 
infant  child. 

The  costs  of  the  father  and  children  must  be  paid  out  of 
the  fund  ;  but  the  costs  of  the  assignees,  must  be  borne  by  the 
shares  assigned  to  them. 


1833. 
Dec,  12. 


1886. 
July  1"). 


Shadwell, 
V.-C. 

On  Appeal. 

1838. 
May  5. 
iVdr.  21. 

Lord 

Gotten  HAM, 

L.C. 

[  6  Sim.  407  ] 
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GAEDNER  v.  LACHLAN(l). 

(Motion,  6  Simons,  407 — 415;  (Ilearing)  8  Simons,  123—130;  affirmed  on 
appeal,  4  Myl.  &  Cr.  129—133 ;  8  L.  J.  (N.  S.)  Ch.  82.) 

A  person  legally  entitled  to  recover  and  receive  money  accruing  due 
for  freightj  on  behalf  of  a  shipowner,  was  served  with  notice  that  the 
shipowner  had  assigned  his  interest  in  the  accruing  freight  to  a  third 
person:  Held,  that  this  notice  took  the  freight  out  of  the  order  and 
disposition  of  the  shipowner,  who  had  subsequently  become  bankrupt. 

In  1881,  John  Scott  employed  the  plaintiff  to  act  as  his  agent 
in  respect  of  some  ships  of  which  he  was  the  owner,  and  Scott 
agreed  that  all  advances  to  be  made,  by  the  plaintiff,  for  effecting 
insurances  on  his  ships  or  otherwise  for  the  purposes  thereof, 
should  be  secured  by  a  mortgage  of  the  ships  and  their  freight. 
In  March,  1832,  the  defendant,  Lachlan,  a  ship-broker  on  the 
behalf  and  by  the  authority  of  Scott,  entered  into  *a  charter- 
party,  with  the  Commissioners  of  the  Navy,  for  the  conveyance 
of  emigrants  to  Van  Diemen's  Land,  in  a  ship  belonging  to  Scott 
called  The  Princess  Royal.  The  charter-party  was  dated  the 
20th  of  March,  1832,  and  was  made  between  two  of  the 
Commissioners  of  the  Navy,  of  the  one  part,  and  Lachlan  (on 
behalf  of  the  owners  of  the  ship)  of  the  other  part,  and,  thereby, 
Lachlan,  on  behalf  of  the  owners,  entered  into  certain  covenants 
with  the  Commissioners,  and,  in  consideration  of  those  covenants 
being  performed  by  Lachlan  on  behalf  of  the  owners,  the  Com- 
missioners, on  behalf  of  his  Majesty,  agreed  to  pay  to  Lachlan,  on 
behalf  of  the  owners,  for  the  hire  and  freight  of  the  ship,  at  the  rate 
of  SL  18«.  per  register  ton,  in  manner  following,  (that  is  to  say) 

(1)  See  the  note  to  Dearh  v.  //a//,  27  B.  B.  1,  and  the  references  there 
given. — O.  A.  S.. 
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one  bali  oi  the  freight  to  be  paid,  by  the  Lords  of  the  Treasury,     Gardner 
on  producing  a  certificate  of  the  ship  having  sailed  on  her     laghlan. 
voyage,  and  the  remainder  also  by  the  Lords  of  the  Treasury, 
on  producing  certificates  of  the  number  of  persons  that  were 
embarked  in  England,  having  been  landed  at  Hobart's  Town. 

In  AprU,  1882,  the  plaintiff,  by  Scott's  direction,  insured  the 
ship  and  freight  for  1,800L,  and  paid  the  premiums  on  the 
policies :  and  he  retained  the  policies  in  his  hands  as  a  security 
for  the  amount  due  to  him  from  Scott. 

Scott,  in  order  to  secure  the  repayment  of  some  part  of  the 
advances  made  by  the  plaintiff  for  his  use,  signed  and  gave, 
to  the  plaintiff,  an  order  dated  the  25th  of  April,  1882,  directing 
Lachlan  to  pay  to  the  order  of  the  plaintiff,  all  monies  he  might 
receive  on  account  of  the  ship,  under  her  then  charter  to  the 
Navy  Board ;  and  the  plaintiff  delivered  the  order  to  Lachlan. 

Upon  the  sailing  of  the  ship,  l,100if.  became  due  as  one  [  409  ] 
instalment  of  the  freight ;  and  Lachlan  received  that  sum  from 
the  Lords  of  the  Treasury,  and,  with  Scott's  privity,  paid  it  to 
the  plaintiff.  After  the  sailing  of  the  ship,  the  plaintiff  continued 
to  make  advances  on  Scott's  behalf;  and  in  August,  1882, 
a  balance  of  8002.  was  due  from  him  to  the  plaintiff.  Scott 
having  delayed  to  give  to  the  plaintiff  a  security  for  his  debt, 
the  plaintiff  followed  him  to  Ireland,  and  sued  out  a  writ  for 
the  purpose  of  arresting  him;  and,  ultimately,  Scott,  after 
considerable  pressure,  executed  an  indenture  dated  the  18th  of 
August,  1882,  and  thereby,  after  reciting  that  Scott  was  indebted 
to  the  plaintiff  in  800Z.,  Scott  assigned  to  the  plaintiff  all  the 
freight  and  earnings  of  the  ship  which  might  become  due  under 
the  charter-party,  and  all  policies  of  insurance  then  effected  or 
thereafter  to  be  effected,  in  respect  thereof  in  trust  to  retain, 
thereout,  the  800L,  with  interest  from  the  28th  of  July  then  last. 
On  the  27th  of  August,  1882,  the  plaintiff  served  Lachlan  with 
a  notice  of  the  assignment,  and  desired  him  to  hold  the  residue 
of  the  freight  to  become  due  under  the  charter-party,  on  his  (the 
plaintiff's)  account. 

In  September,  1882,  the  ship  arrived  at  Van  Diemen's  Land. 

On  the  15th  of  January,  1888,  Scott  became  bankrupt,  and 
the  defendants  Burn  and  others  were  chosen  his  assignees. 
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gaudneb  The  800/.  still  remaining  due,  the  bill  was  filed  in  July,  1838, 
Lachlan«  stating  that  the  800Z.  and  upwards  due  for  freight,  *wa8  then 
[  ••tio  ]  payable  by  the  Lords  of  the  Admiralty  (to  whom  all  contracts 
entered  into  by  the  Navy  Board  had  been  transferred  by  2  &  3 
Will.  IV.  c.  40)  or  by  the  Treasury  upon  the  certificate  or  by  the 
direction  of  the  Admiralty,  to  Lachlan,  and  that  the  Admiralty 
were  willing  to  pay  that  sum  to  Lachlan,  or  to  give  him  the 
necessary  certificate  for  receiving  the  same,  it  being  usual  to  pay 
the  freight  to  the  person  in  whose  name  the  charter-party  is 
made,  and  to  deal  with  such  person  only :  that  the  plaintifif  was 
entitled,  under  his  security,  to  receive  the  SOOL  due  for  freight, 
but  the  assignees  had  lately  set  up  a  claim  thereto,  and  had 
given  notice  of  such  claim  to  the  Admiralty,  and  required  the 
fund  to  be  paid  to  them.  The  bill  prayed  that  the  plaintiff 
might  be  declared  to  be  entitled,  under  the  assignment,  to 
receive  the  sum  due  for  freight,  that  Lachlan  might  be  declared 
to  be  a  trustee  thereof  for  the  plaintiff,  and  might  be  decreed  to 
receive  and  pay  the  same  to  him,  and  that  Lachlan  might  be 
restrained  from  paying  the  same  to  the  assignees,  and  that  they 
might  be  restrained  from  receiving  or  demanding  the  same,  and, 
if  necessary,  that  a  receiver  might  be  appointed  thereof. 

The  answer  of  the  assignees  submitted  that  the  unpaid  freight 
did  not  pass  by  the  assignment  to  the  plaintiff,  for  want  of 
notice  to  the  parties  by  whom  the  same  was  payable,  prior  to 
Scott's  bankruptcy. 

The  plaintiff  then  moved  that  Lachlan  might  be  at  liberty 
to  receive  the  money  due  for  freight  under  the  charter-party, 
from  the  Lords  of  the  Admiralty  or  the  other  persons  by  whom 
the  same  might  be  payable,  and  might  be  ordered  to  pay  it 
into  Court. 

[The  Yice-Chancellor  granted  the  motion,  saying :] 

[  415  ]  The  Commissioners  are  only  liable,  at  law,  to  pay  Lachlan : 

and,  being  only  liable,  at  law,  to  pay  Lachlan,  Scott  could  only 
assign  that  which  he  had  a  right  to,  that  is,  a  right  to  receive 
the  freight  from  Lachlan,  when  Lachlan  himself  had  received  it. 
Therefore  I  am  of  opinion  that  notice  to  Lachlan  was  quite 
sufficient  to  put  this  debt  out  of  the  order  and  disposition  of  Scott. 
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Supposing  that  there  was  any  doubt  upon  the  question,  which     Gaboxeh 
1  think  there  is  not,  I  ought  to  grant  the  motion.  LachIax. 

[The  order  on  motion  was  affirmed  on  appeal  by  Lord  Brougham, 
L.  C,  on  the  ground  that,  whatever  the  right  might  be,  the  money 
ought  to  be  secured.] 

The  cause  now  came  on  to  be  heard.  is"^- 

A  ship-broker,  who  was  examined  as  a  witness  for  the  plaintiff,         **  ^ 
deposed  that,  as  far  as  his  experience  extended,  the  following  [  ^  ^'^^'  ^^'^  ] 
was  the  almost  invariable  course  pursued  in  the  chartering  of 
vessels  by  the  Lords  of  the  Admiralty:  a  tender  of  the  vessel 
to  Government  is  made  by  the  broker,  in  his  own  name,  and, 
subjoined  to  such  tender,  is  an  authority  signed  by  the  owner, 
authorizing  the  broker  to  enter  into  the  contract  with  Govern- 
ment on  his  behalf.     The  subsequent  business  in  entering  into 
the  contract  is  transacted  with  Government  by  the  broker  on  the 
behalf  of  the  owner,  without  the  owner's  name  being  specified ; 
and  the  broker  receives  the  freight  from  the  Treasurer  of  the 
Navy*     The  witness  added  that  he  knew  of  very  few  instances 
in  which  the  owner  dealt  with  Government  after  the  tender  *had       [  *i24  ] 
been. made,  or  received  from  Government  any  part  of  the  freight. 

Mr.  Jacobs  and  Mr.  Stevens,  for  the  plaintiff,  referred  to  the 
report  of  the  motion,  and  to  Schack  v.  Anthony  (i). 

Sir  William  Home  and  Mr.  Koe  for  the  defendants,  the 
assignees  of  Scott : 

The  contract  for  the  hire  of  the  ship  was  made  between  the 
owner  and  the  Government.  Lachlan  is  described  in  the  charter- 
party  as  acting  for  the  owner ;  throughout  he  contracts  for  the 
owner,  whose  name  was  known  to  the  Government  before  the 
contract  was  entered  into.  Lachlan  was  nothing  but  an  agent, 
declaring  that  he  contracted,  not  for  himself,  but  for  the  owner ; 
and  the  Government  considered  the  owner  as  the  party  with 
whom  they  were  contracting.  The  liabilities  and  the  benefits 
of  the  contract  are  all  to  fall  upon  the  owner.  There  is  one 
clause  in  the  charter-party,  which  enables  the  Government  to 

(1)  1  M.  &  S.  573. 
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6ABDKEB  malct  the  owner  to  the  extent  of  1,0002.  in  case  of  any  mis- 
Lachlan.  conduct.  How  can  these  stipulations  be  satisfied  by  considering 
Scott  as  having  no  interest  in  the  contract?  If  Scott  is  made 
liable  by  the  contract,  and  is  to  have  all  the  benefit  of  it,  he  has 
a  most  material  interest  in  it.  If  Lachlan  had  become  bankrupt, 
the  freight  would  not  have  passed  to  his  assignees :  or  if  Scott 
had  released  the  charter-party  to  the  Government,  Lachlan  could 
not  have  set  it  up.  The  Government  were  Scott's  debtors ;  and 
no  one  can  deny  that,  if  Scott  had  been  solvent,  the  Government 
[  J25  ]  would  have  paid  the  freight  to  him.  *  *  If  there  had  been 
no  assignment  to  the  plaintiff,  Lachlan  would  have  been  our 
trustee,  and  his  duty  would  have  been  to  receive  the  freight  from 
the  Government,  and,  when  he  had  received  it,  to  pay  it  to  us. 
A  sum  of  money  due  from  a  third  party,  cannot  be  effectually 
assigned  in  equity,  without  notice  to  the  party  who  owes  the 
money.  Policies  of  insurance  cannot  be  validly  assigned  without 
giving  notice  to  the  office  in  which  they  are  effected:  notice 
[  •126  ]  to  an  intermediate  party  would  be  of  no  avail.  *The  plaintiff, 
on  the  face  of  the  assignment,  admits  Scott  to  be  entitled  to 
the  benefit  of  the  charter-party,  and  that  the  freight  is  due 
from  the  Government  to  Scott.  Has  he  then  done  all  that  he 
ought  to  have  done  ?  Ought  he  not  to  have  given  notice  of  the 
assignment  to  the  Government?    Douglas  v.  Russell  (i). 

The  Vicb-Chancellor  : 

With  respect  to  the  legal  point,  the  only  person  who  could 
bring  an  action,  by  virtue  of  the  charter-party,  to  recover  the 
freight,  would  be  Lachlan.  I  admit  that,  if  there  had  been  a 
separate  promise  of  any  sort  made  by  the  Commissioners  of  the 
Admiralty  to  Mr.  Scott,  he  might  recover  on  that  separate  and 
independent  promise.  But  it  is,  I  think,  quite  clear,  from  the 
case  of  Schack  v.  Anthony,  that  Scott  could  not  recover  from 
the  Lords  of  the  Admiralty  by  means  of  the  charter-party,  he 
being  no  party  to  it.  I  have  always  understood  the  settled  rule 
of  law  to  be  that  a  party  not  named  in  a  deed  cannot  recover  by 
means  of  it,  if  it  be  a  deed  between  parties.  A  deed  poll  may 
be  so  constructed  as  to  give  a  person  a  right  of  action  against 

(1)  33  B.  B.  135  (4  Simons,  524). 
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the  purty  who  executed  it :  but,  where  there  is  a  deed  between     Oasdnbb 
parties,  I  have  always  understood  it  to  be  the  settled  role  that     laohlan. 
no  person  can  bring  an  action  on  it,  except  a  party  or  those  who 
claim  through  him. 

If  there  had  been  one  case  in  which  that  proposition  was 
questioned,  or  which  raised  so  much  doubt  on  the  general  rule 
of  law  as  would  have  justified  me  either  m  permitting  the 
plaintiffs  to  bring  an  action  or  to  take  the  opinion  of  a  court 
of  law  by  means  of  a  case,  I  certainly  should  have  done  so :  but 
I  must  say  that  the  point  appears  to  me  to  be  perfectly  plain ; 
and,  as  it  is  unaffected  by  any  decision,  I  do  not  think  I  *should  [  *127  ] 
be  taking  a  right  course  if  I  were  to  suspend  giving  my  judgment 
on  this  part  of  the  case,  until  I  had,  in  some  shape  or  other, 
taken  the  opinion  of  a  court  of  law. 

The  next  question  is  whether  sufficient  notice  has  been  given, 
so  that  Scott  can  be  fairly  said  to  have  had  no  longer  the  order 
and  disposition  of  the  subject  in  dispute.  Now  what  is  the 
subject  in  dispute  ?  The  subject  in  dispute  is  a  right,  in  Scott, 
to  receive  from  Lachlan,  to  whom  the  Lords  of  the  Admiralty 
had  to  pay  it,  a  sum  of  money  which  would  be  due  on  a  charter- 
party  from  the  Lords  of  the  Admiralty  to  Lachlan.  Now,  as  I 
understand  the  charter-party  and  the  evidence  which  has  been 
given  with  respect  to  the  dealings  between  the  Lords  of  the 
Admiralty  and  persons  with  whom  they  make  charter-parties, 
the  object  of  the  Lords  of  the  Admiralty  is  to  deal  with  one 
defined  person,  and  not  be  subject  to  the  inconvenience  of 
dealing  with  those  who,  from  time  to  time,  may  happen  to  be 
the  owners  of  the  ship  which  is  the  subject  of  the  charter-party. 
And  it  is  evident  that  there  is  much  greater  convenience  in 
dealing  with  one  of  those  few  persons  who  happen  to  be  ship- 
brokers,  than  in  dealing  with  the  numerous  and  changeable 
persons  who  may,  from  time  to  time,  happen  to  be  the  owners 
of  the  ship.  There  may  be,  I  admit,  a  very  good  reason  why 
the  Lords  of  the  Admiralty,  before  they  make  a  charter-party 
with  any  broker,  should  require  from  him  something  like  an 
assurance  that  he  is  really  authorized  to  pledge  the  ship ;  and, 
therefore,  they  may  require  from  him  something  like  an 
authority  from  the  shipowner,  shewing  that  he  is  the  person 
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Gardner     selected  to  deal  with  them.     But,  when  that  has  been  done^ 


r. 


Lachlan.  I  consider  that  they  mean  to  deal  with  him  alone ;  and  I  am  not 
[  •128  ]  prepared  to  accede  *to  the  proposition  of  Sir  WiUiam  Home, 
that  Scott  could,  at  all  events  and  under  all  circumstances,  have 
released  the  Lords  of  the  Admiralty  from  what  was  due  on  the 
charter-party ;  because  the  making  of  the  charter-party  with 
a  broker  implies  that  the  broker  himself,  not  at  the  time  when 
the  charter-party  was  made,  but  at  or  before  the  time  when  the 
money  was  paid  to  him  by  virtue  of  the  charter-party,  might 
have  a  cross  demand  against  the  person  who  employed  him,  that 
is  the  shipowner;  so  that  he  would  have  a  right  to  set  off, 
against  what  might  be  due  to  the  shipowner,  the  amount  that 
might  be  due  to  himself :  and  we  know  it  is  the  constant  practice 
of  brokers  to  keep  a  running  account,  and,  from  time  to  time,  to 
settle  the  account  and  hand  over  the  balance.  I  should  also 
think  that  any  notice  which  might  have  been  given  by  Scott 
to  the  Lords  of  the  Admiralty  would,  as  a  matter  of  course,  be 
disregarded  by  them,  until  they  had  an  authority  from  the 
broker  to  deal  with  the  shipowner  as  the  principal.  My  notion 
is  that  the  charter-party  is  made  between  the  Lords  of  the 
Admiralty  and  the  broker,  in  order  that,  in  the  negotiations,  and 
in  regard  to  the  performance  of  the  voyage  and  to  the  payment 
of  what  is  due  in  respect  of  the  voyage,  the  Lords  of  the 
Admiralty  should  always  have  at  hand  the  one  person  named  in 
the  charter-party.  Then  the  only  right  that  Scott  had,  in  my 
opinion,  was  a  right  to  receive  from  Lachlan  when  the  freight 
was  paid,  so  much  as  he  could  fairly,  in  account  between  himself 
and  Lachlan,  claim  from  *Lachlan.  If  nothing  was  due  to 
Lachlan,  Scott  of  course  would  be  entitled  to  the  whole.  Scott 
then  does,  in  effect,  by  the  assignment  of  the  13th  of  August, 
1882,  assign  all  that  would  be  due  on  the  charter-party  in 
question ;  because  the  assignment  notices  that  he  is  the  owner 
[  *129  ]  of  the  Princess  Royal  then  on  her  voyage;  *and  it  then  assigns 
to  the  plaintiff  all  the  money  that  would  be  due  on  the  charter- 
party  ;  and  notice  of  that  assignment  was  given  to  Lachlan.  It 
was  not  at  all  necessary  that  Lachlan  should  be  made  a  party 
to  the  assignment,  because,  by  the  notice,  he  is  placed  in  this 
situation,  namely,  that  at  his  peril  he  pays  over,  to  any  other 
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person  than  the  party  who  gives  him  the  notice,  the  sum  of 
money  which  he  might  receive  from  the  Lords  of  the  Admiralty* 

This  case  does  not  appear  to  me  to  be  exactly  similar  to  the 
ease  of  a  policy  of  insurance.  In  the  case  of  a  policy  of  insur- 
ance, the  assurers  make  themselves  liable  to  pay  the  assured 
a  certain  sum ;  and  in  that  case,  in  order  to  make  the  assignment 
from  the  assured  to  a  third  person  good  as  against  the  assignees 
of  the  assured  if  he  become  bankrupt,  it  is  held  necessary  to  give 
notice  to  the  assurers ;  but  in  the  case  of  money  being  due  on  a 
charter-party,  there  is,  of  necessity,  a  third  person  introduced, 
who  does  not  exist  in  the  case  of  a  policy  of  insurance ;  that  is 
the  Government :  but  it  is  quite  plain,  and  I  must,  I  think,  take 
it  for  granted  that  what  the  Government  has  to  pay  will  be  paid 
to  the  person  to  whom  the  Government  has  contracted  to  pay  it : 
and  the  assignment  being,  in  fact,  an  assignment  of  what  will 
become  due  from  Lachlan  to  Scott,  it  appears  to  me,  from  that 
circumstance,  that  it  was  not  necessary  to  give  notice  to  any  other 
person  than  to  Lachlan. 

My  opinion,  as  I  said  before,  is  that  if  the  notice  had  been 
given  to  the  Government,  it  would  have  been  disregarded.  They 
never  meant  to  place  themselves  in  such  a  situation  as  that  they 
should  be  obliged  to  notice  any  person  who  should  claim  through 
Lachlan.  The  ^subject  of  the  assignment  was  the  money  that 
might  be  due  from  Lachlan  to  Scott ;  and,  therefore,  the  notice 
to  Lachlan  intercepted  the  right  of  Scott  to  demand  it  from 
him,  and  consequently  placed  it  out  of  the  order  and  disposition 
of  Scott. 

My  opinion,  therefore,  on  both  points,  is  in  favour  of  the 
plaintiff. 

[The  defendants  appealed  from  this  decision,  as  reported  in 
4  My.  &  Cr.  129.] 


GA.BDNBB 
V. 

Laohlan. 


[  MSO  ] 


Sir  W.  Home  and  Mr.  Koe,  for  the  appellants, 
J/r.  Jacob  and  Mr.  Stevens,  for  the  plaintiff. 
Mr.  Richards,  for  the  defendant  Lachlan. 


1838. 
May  5. 
Xor,  21. 


[4  My.  ic  Cr. 
129] 


The    arguments    urged     in    support    of     the    appeal    were 
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aABDNBR     substantially  the  same  as  had   been  resorted   to  before   the 

mm 

LAOHiilK.     Vice-Chancellor. 

The  following  [among  other]  authorities  were  cited :  [Schaxik  v. 
Anthony  (i),  Ryall  v.  Bowles  (2),  Jones  v.  Oibbons  (3),  Ex  parte 
Kensington  (4),  Smith  v.  Smith  (6),  Tibbits  v.  Oeorge  (6),  Macbeath 
V.  HcUdimand  (7),  JBic  parte  Alderson  (8),  £a?  parte  Soitt/i  (9), 
Doiuflas  v.  i2ti88eU(io).] 

1838.        The  Lord  Chancellor  : 

— i—  *  -  The  facts  of  this  case  being  very  fully  stated  in  the  two  reports 
[  130  ]  Qf  i|j^  upon  different  stages  in  the  Court  below,  need  not  be  again 
repeated.  The  only  question  is,  whether  the  notice  given  to 
Lachlan  of  the  assignment  made  to  the  plaintiff  was  sufficient 
to  take  the  case  out  of  the  tenth  and  eleventh  sections  of  the 
21  James  I.  c.  19,  or  whether  notice  ought  also  to  have  been 
given  to  the  Lords  of  the  Admiralty ;  for,  independently  of  this 
objection,  no  question  can  arise  as  to  the  plaintiff's  title. 

Scott  was  bond  fide  indebted  to  the  plaintiff,  and  being  pressed 
for  payment,  by  an  indenture  of  the  18th  of  August,  1882,  he 
assigned  to  the  plaintiff  all  the  freight  that  might  become  due 
by  virtue  of  a  certain  charter-party  under  which  a  ship  belonging 
to  him  was  at  that  time  upon  her  voyage.  On  the  27th  of  the 
same  month  of  August,  notice  of  the  assignment  was  served  by 
the  plaintiff  upon  Lachlan,  to  whom  the  freight  was  by  the 
[  •131  ]  charter-party  made  payable ;  and  on  the  15th  of  *  January,  1888, 
Scott  became  bankrupt,  the  ship  having  completed  her  voyage 
in  the  month  of  September,  1882. 

The  whole  question  turns  upon  the  charter-party,  and  the 
rights  and  liabilities  of  the  parties  under  it.  It  is  an  instrument 
under  seal,  dated  the  20th  of  March,  1882,  and  the  parties  to  it 
are  the  Commissioners  of  the  Navy  and  the  defendant  Lachlan  ; 
who  is  described,  indeed,  as  acting  for  and  on  behalf  of  the 
owners,  but  he  only  is  the  party  to  it.    Lachlan,  on  behalf  of 

(1)  1  M.  &  S.  573.  (7)  1  R.  H.  177  (1  T.  R.  172). 

(2)  1  Ves.  348.  (8)  15  R.  R.  208  (1  Madd.  53). 

(3)  7  R.  R.  247  (9  Ves.  407).  (9)  19  R.  R.  227  (3  Swanst.  392). 

(4)  13  R.  R.  32  (2  V.  &  B.  79).  (10)  33  R.  R.  135   (4  Sim.   524; 

(5)  2  Cr.  &  M.  231.  1  My.  t&  K.  488). 

(6)  5  Ad.  &  El.  107. 
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the  owners,  thereby  enters  into  all  the  necessary  covenants  and  Gabdnbb 
agreements;  and  in  consideration  of  the  covenants  and  conditions  Laohlah. 
being  performed  by  Lachlan  on  behalf  of  the  owners,  the  Com- 
missioners, on  behalf  of  his  Majesty,  covenant  and  agree  to  pay 
to  Lachlan,  on  behalf  of  the  owners,  certain  freight;  one  half 
to  be  paid  by  the  Lords  of  the  Treasury  upon  certificate  of 
the  ship  having  sailed,  and  the  remainder,  by  the  Lords  of 
die  Treasury,  upon  the  production  of  proper  certificates  of  the 
voyage  having  been  completed  and  the  conditions  performed: 
and  for  the  due  performance  of  all  the  covenants  and  conditions 
Lachlan  bound  himself,  his  heirs,  executors,  and  administrators, 
onto  the  Conmiissioners,  in  the  penal  sum  of  1,000L  At  the 
date  of  the  assignment  to  the  plaintiff,  part  of  the  freight  had 
been  paid ;  part  was  not  payable,  and  notice  of  the  transaction 
vas  immediately  served  by  the  plaintiff  upon  Lachlan,  but  not 
upon  any  other  person. 

When  the  doctrine  was  first  entertained  that  debts  due  to 
a  trader  were  within  the  21  James  L  c.  19,  it  became  necessary 
to  lay  down  some  rule  by  which  such  property  might  become 
capable  of  a  secure  assignment.  It  was  considered  that  the 
debt,  whilst  unpaid,  was  in  the  order  and  disposition  of  the 
trader,  inasmuch  as  he  could  demand  payment  of  it  when  due, 
or  direct  payment  *to  be  made  to  any  other  person ;  and  it  was  [  *132  ] 
therefore  held  that  notice,  authorised  by  the  creditor,  to  the 
debtor,  of  the  fact  that  the  debt  had  been  assigned  to  another, 
as  it  prevented  it  from  thereafter  being  so  in  the  order  and 
disposition  of  the  trader,  would  prevent  the  debt  from  being 
within  the  operation  of  the  21  James  I. 

Such  are  the  reasons  upon  which  the  rule  is  rested  by  Mr. 
Justice  Burnet  and  Chief  Baron  Pabkeb,  in  the  case  of  RyaU  v. 
RowUiO).  In  Jones  v.  Gi&&o;i«(2),  Sir  William  Grant  seems 
to  doubt  whether  there  was  sufficient  ground  to  require  such 
notice,  but  supposes  it  to  have  been  thought  requisite,  as  other- 
wise the  debtor  might  safely  pay  the  money  to  the  person  who 
had,  without  his  knowledge,  ceased  to  be  his  creditor.  That 
snch  notice  to  the  debtor  is  necessary,  cannot  now  be  questioned ; 
bat  the  ground  of  the  rule  so  established  rests  wholly  upon  this, 

(1)  1  Vee.  pp.  364  and  367.  (2)  7  E.  R  247  (9  Ves.  407). 
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qabdnbb     that  the  party  to  whom  the  notice  is  to  be  given  is  the  party 

Lach'lah.:    from  whom  the  trader  was  to  receive  payment, — in  other  words, 

the  party  holding  the  property  at  the  order  and  disposition  of  the 

trader,  and  which  order  and  disposition  is,  for  the  future,  to 

cease  in  consequence  of  the  notice. 

Upon  this  principle,  no  notice  can  be  necessary  to  any  party 
from  whom  the  trader  is  not  to  receive  payment,  or  who  does 
not  hold  any  property  at  the  order  or  disposition  of  the  trader. 
Did,  then,  the  Commissioners  of  the  Navy,  the  Lords  of  the 
Admiralty,  or  the  Lords  of  the  Treasury,  stand  in  this  situation 
in  the  present  case?     It  was,  it  seems,  for  another  purpose, 
made  known  who  were  the  owners  of  the  ship;    but  for  the 
[•133]      purposes  of   the  contract  Lachlan  the  broker  was   the  *only 
person  with  whom  the  public  officers  had  any  dealings.     To  him 
they  looked  for  the  performance  of  the  conditions,  and  to  him 
alone  were  the  payments  of  the  freight  to  be  made.     It  was 
obviously  more  convenient  to  deal  with  one  known  and  responsible 
person  than  with  several  unknown  owners.     Did  this  charter- 
party  give  to  the  owners  any  right  or  remedy  against  these 
public  officers  ?    The  form  in  which  it  w^as  made  was  obviously 
adopted  to  prevent  any  such  effect.     In  Schack  v.  Anthony  (i) 
and  Lefevre  v.  Boyle  (2),  the  attempts  to  establish  such  right,  and 
to  enforce  a  remedy  on  behalf  of  the  owners,  failed ;  and  these 
cases  prove  that  no  such  right  or  remedy  exists.    When,  indeed, 
the  freight  had  been  paid  to  Lachlan,  he  became  debtor  for  the 
amount.     Notice,  therefore,  was  very  properly  given  to  him,  but 
was  not  necessary  to  any  other  party.   If  any  cases  have  required 
notice,  under  such  circumstances,  to  any  other  party,  they  must 
have  departed  from  the  reasoning  upon  which  the  rule  is  rested 
in  Ryall  v.  Roicles  and  Jones  v.  Gibbons :  but,  upon  examining 
the  cases  cited,  I  do  not  find  that  they  have  done  so. 

I  am  therefore  of  opinion  that  the  plaintiff  is  entitled  to  the 
freight  in  question,  and  that  the  Vige-Ghancellor's  decree  is 

right,  and  that  this  appeal  must  be 

Dismissed  with  costs. 

(1)  1  M.  &  S.  573.  (2)  37  R.  R.  570  (3  B.  &  Ad.  877). 
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SANDS  V.  NUGEE  (l).  isse. 

(8  Simons,  130—131 ;  S.  C.  5  L.  J.  (N.  S.)  Ch.  329.)  ^fdyj, 

Construotioii — Power  to  appoint  new  trustees.  Shadwell, 

By  a  settleinent  in  the  Scotch  form,  estates  were  vested  in  two    r  ^  «.     I  q^  -, 
trustees,  and  each  of  them  was  empowered  to  nominate  another  person    '-       ^^'        ^ 
to  succeed  him  in  the  trusts  after  his  death.     One  only  of  the  trustees 
accepted  the  trusts,  and  he,  by  his  will,  appointed  three  persons  to 
succeed  him :  Held,  that  the  appointment  was  good. 

Bt  a  settlement  in  the  Scotch  form,  dated  the  5th  of  November, 
1803,  and  executed  by  John,  8rd  Duke  of  Roxburgh,  certain 
estates  of  the  Duke  were  vested  in  two  trustees,  with  power  for 
him  to  appoint  any  other  persons  he  thought  proper  to  be 
trustees ;  and  it  was  directed  that  two  trustees  should  be  a 
quorum :  and  each  of  the  trustees  therein  named  or  to  be  named 
by  the  Duke,  who  should  accept'  the  trusts,  was  empowered  to 
nominate  any  other  person  he  pleased  to  succeed  to  himself  in 
the  trust  after  his  decease;  and  the  said  nominees  also  were 
empowered  to  name  other  persons  to  succeed  to  them  respec- 
tively, after  their  deaths,  and  until  the  trusts  should  be 
completely  executed. 

One  of  the  trustees  named  by  the  Duke,  disclaimed ;  and  the 
other,  by  his  will  dated  the  8th  of  March,  1828,  appointed  three 
persons  to  succeed  him  in  the  trusts,  and  devised  and  bequeathed 
to  them  all  the  property,  real  and  personal,  of  the  Duke  in 
England,  then  vested  in  him  in  trust  as  aforesaid. 

One  only  of  those  three  persons  accepted  the  trusts ;  and  he 
contracted,  with  the  defendant,  for  the  sale  of  ^some  of  the  real  [  *131  ] 
estates.  The  defendant  refused  to  complete  the  purchase,  on  the 
ground  that  the  appointment  of  three  trustees  was  not  authorized 
by  the  power  in  the  settlement.  The  plaintiff,  thereupon,  filed 
a  bill  against  him  to  compel  specific  performance  of  the 
agreement. 

The  Master  reported  in  favour  of  the  title ;  upon  which  the 
defendant  excepted  to  the  report. 

Mr.  CampbeU  appeared  in   support  of  the  exception,  and 
Mr.  Jacob  and  Mr.  Martineau  in  support  of  the  report. 

(1)  Ex  relatione. 
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Sands 
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The  Vice-chancellor  : 

The  trustee  named  in  the  settlement  was  authorized,  by  the 

power,  to  determine  what  other  person  should  succeed  to  himself : 

he  does  so  by  naming  three  persons.      I  see  nothing  in  the 

objection. 

Exception  overrtiled. 


1836. 
July  4. 

Shadwell, 
V..C. 

[182] 


GIBBS  V.  TAIT. 

(8  Simons,  132—134;  S.  C.  5  L.  J.  (N.  S.)  Oh.  344.) 

Will — Constructioii. 

A  testator  bequeathed  the  residue  of  his  personal  estate  to  his  widow» 
in  trust  to  apply  the  interest  and  proceeds  for  her  own  use,  and,  after 
her  decease,  he  gave  what  should  be  remaining  of  such  residuary  monies, 
unto  and  equally  among  all  the  daughters  of  T.  D.  and  their  issue,  with 
benefit  of  survivorship  and  accruer.  T.  D.  had  three  daughters  living 
at  the  testator's  death.  One  of  them  died  without  issue  in  the  lifetime 
of  the  testator's  widow.  The  two  others  survived  the  widow  and  had 
issue  living  at  her  death  :  Held,  that  the  two  surviving  daughters  were 
entitled  to  the  whole  of  the  residue,  absolutely. 

John  Dixon  bequeathed  the  residue  of  his  personal  estate,  unto 
his  wife,  Hannah  Dixon,  and  her  assigns ;  and  he  directed  her 
to  place  the  same  out  at  interest  and  apply  the  interest  and 
proceeds  thereof  for  her  own  use  and  benefit,  if  she  should 
continue  his  widow,  and,  after  her  decease  or  marriage,  he  gave 
what  should  be  remaining  of  such  residuary  monies,  in  manner 
thereinafter  mentioned  (that  is  to  say)  one  moiety  unto  James 
Dixon,  son  of  Thomas  Dixon,  his  executors  and  administrators, 
and  the  other  moiety  unto  and  equally  among  all  the  daughters 
of  the  said  Thomas  Dixon  and  their  issue,  with  benefit  of 
survivorship  and  accruer  (i). 

Hannah  Dixon  and  Thomas  Dixon  survived  the  testator ;  and, 
at  the  testator's  death,  Thomas  Dixon  had  three  daughters 
living,  one  of  whom  died  in  the  lifetime  of  Hannah  Dixon,  and 
without  issue. 

Upon  the  death  of  Hannah  Dixon,  the  bill  was  filed,  by  the 
two  surviving  daughters  of  Thomas  Dixon,  against  their  children 
and   grandchildren  and  the  personal    representative  of  their 


(1)  The  clause  of  survivorship  and  accruer  was  not  set  out  in  the  bill. 
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deceased  siBter,  claiming  to  be  entitled  to  one-fourth  each  of       Gibbs 
the  testator's  residuary  estate.  Xait. 

3/r.  G.  Richards,  for  the  plaintiffs,  contended  that  *the  [  •iss  ] 
daughter  of  Thomas  Dixon,  who  died  in  the  lifetime  of  Hannah 
Dixon,  was  not  entitled  to  any  share  of  the  residue,  and  that  the 
word  "  issue  "  was  used  in  the  will  as  a  word  of  limitation,  and, 
consequently,  that  the  plaintiffs,  who  were  the  only  daughters 
of  Thomas  Dixon,  who  survived  Hannah  Dixon,  the  tenant  for 
life  of  the  residue,  were  entitled  to  a  moiety  of  it  absolutely  and 
in  equal  shares:  Lyoti  v.  Mitchell (i),  Cripps  v.  Wolcott(2), 
Daniell  v.  Daniell  (8),  Pope  v.  Whitcombe  (4). 

Mr.  Bird,  for  the  personal  representative  of  Thomas  Dixon's 
deceased  daughter,  cited  Pearson  v.  Stephen  {5) ,  Butter  v. 
Ommaney  (6). 

Mr.  Blunt  and  Mr.  KeenCy  for  the  children  and  grand- 
children of  the  plaintiffs.     *     *    * 

The  Vice-chancellor  : 

On  the  first  point,  it  is  plain  that  the  persons  who  were  in  the 
contemplation  of  the  testator,  were  those  who  were  in  existence 
at  the  time  when  the  property  which  they  were  to  take,  was  to 
be  ascertained.  He  speaks  of  the  residue,  as  if  it  would  be 
uncertain,  until  the  *death  or  second  marriage  of  his  widow,  [  •134  ] 
what  the  residuary  estate  would  consist  of ;  and,  therefore,  he 
meant  that  those  only  should  take  who  should  be  in  existence 
when  the  property  which  they  were  to  take,  was  to  be  distributed ; 
and,  consequently,  the  deceased  daughter  did  not  become  entitled 
to  any  share. 

On  the  second  point,  it  would  be  a  very  inconvenient  decision 
to  make  the  mother's  children  and  grandchildren  all  take 
simultaneously.  This  case  is  weaker  than  Pearson  v.  Stephen ; 
and  I  cannot  but  think  that  the  true  construction  is  that  the 
two  daughters  who  survived  the  tenant  for  life,  take  absolutely. 

(1)  16  B.  B.  248  (1  Madd.  467).  (5)  35  R.   R.  49  (5   Bligh  N.  S. 

(2)  20  B.  B.  268  (4  Madd.  11).  203). 

(3)  5  B.  B.  308  (6  Ves.  297).  (6)  28  R.  R.  6  (4  Ruse.  70). 

(4)  27  B.  B.  32  (3  Bubb.  124). 
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l^f\  ROBINSON  V.  WADDELOW, 

July  6. 
(8  Simons,  134—137  ;  8.  C.  5  L.  J.  (N.  8.)  Ch.  330.) 

V.-C.     *  Will — Construction. 

r  23^  1  A  testator  gave  all  the  residue  of  his  effects,  to  be  equally  divided 

between  his  two  daughters  and  their  husbands  and  families.  The  Court 
rejected  the  words,  ''husbands  and  families,"  and  held  that  the  two 
daughters  took  the  residue  equally  and  absolutely. 

Samuel  Robinson  made  his  will  dated  the  1st  of  April,  1830^ 
in  the  following  words :  "  I  give  and  bequeath  all  my  property^ 
of  what  nature  or  kind  soever,  to  Thomas  Robinson,  Henry 
Crabb  Robinson,  and  Thomas  Mills,  in  trust  for  the  following 
purposes :  after  the  discharge  of  all  my  just  debts  and  funeral 
expenses,  I  give  and  bequeath  the  following  sums  to  my  different 
relations  and  friends:  to  my  youngest  daughter  Lsetitia,  now 
Lsetitia  Featherston,  the  sum  of  4,000Z.,  to  be  paid  to  her  within 
three  months  from  the  time  of  my  decease :  this  I  consider  her 
entitled  to  receive,  as  a  similar  proportion  of  my  property  ha& 
already  been  paid  to  her  sister  Marianne :  to  my  three  executors, 
2002.  each  :  to  my  niece,  Elizabeth  Thornton,  300/.,  but  if  not 
then  living,  to  be  paid  to  her  husband,  Thomas  Thornton,  or 
her  children  who  may  then  survive  them :  to  Robinson  John 
[  *135]  Kitchener,  if  surviving,  300Z.,  or  to  *his  wife,  Ann  Kitchener; 
but  if  neither  should  survive,  then  to  become  part  of  my 
residuary  property."  The  testator  then  gave  some  pecuniary 
legacies,  and  proceeded  as  follows:  "I  hereby  further  direct 
that  the  sum  of  10,0002.  shall  be  invested  in  the  Government  or 
real  securities  in  the  names  of  trustees  to  be  chosen  by  my 
executors,  with  a  power  of  renewal  in  case  of  death,  upon  trust 
on  account  of  my  eldest  daughter  Marianne,  now  Marianne 
Waddelow;  the  interest  of  which  to  be  paid  to  her  every  half 
year  for  her  own  private  use,  without  being  subject  to  the 
direction  or  control  of  any  husband  or  other  person  whatever  i 
and,  further  that  the  said  sum  of  10,000/.  shall  remain  untouched 
during  her  natural  life,  and,  at  her  death,  then  to  be  equally 
divided  between  the  children  who  may  survive  her  legally 
begotten ;  but  if  none  ahall  survive  her,  then  the  said  sum  of 
10,000/.  to  be  wholly  at  her  own  disposal,  agreeable  to  any 
arrangement  she  may  have  made  in  the  anticipated  event  of  such. 
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a  circumstfiAce.     I  also  direct  that  the  same  amount  of  10,000Z.     Bobinson 
Bhall  be  invested,  in  the  same  manner  in  every  respect,  on   waddelow. 
accoont  of  my  daughter  LsBtitia,  now  Lsetitia  Featherston,  the 
interest  to  be  paid  to  her  every  six  months.     All  the  rest  and 
residue  of  my  effects  to  be  equally  divided  between  my  said 
daughters  and  their  husbands  and  families." 

The  bill  was  filed  by  the  executors  and  trustees  of  the  will, 
against  Mr.  and  Mrs.  Waddelow  and  their  five  children,  and 
Mr.  and  Mrs.  Featherston  and  their  three  children,  praying 
that  the  rights  and  interests  of  all  parties  in  the  testator's 
residuary  estate  might  be  ascertained  and  declared. 

Mr.  Craig  appeared  for  the  plaintiffs. 

Mr.  Knight,  for  Mr.  and  Mrs.  Waddelow,  said  that  the  [  136  ] 
testator  had  expressed  himself  in  a  circumlocutory  manner,  but 
that  his  intention  clearly  was  to  give  his  residue  to  his  two 
daughters,  absolutely :  Cooper  y.  Thornton  (i),  Robinson  v. 
Tick€ll(2),  Hammond  v.  Neavie  {s).  The  word  "family"  is 
much  more  vague  than  "children,"  and  yet  Sir  W.  Grant 
decided,  in  Robinson  v.  Tickell,  that,  under  a  gift  to  Mary  Ann 
Bobinson,  for  her  and  her  children's  use,  Mary  Ann  Bobinson 
was  entitled  to  the  fund.  The  testator  has  settled  all  that  he 
intended  to  settle;  and  has  used  words  apt  and  fit  for  the 
purpose. 

The  Solicitor-General,  for  Mr.  and  Mrs.  Featherston. 

The  Vicb-Chancellor  : 

If  the  words  of  the  residuary  bequest  comprehend  all  the 
children  of  the  two  daughters,  then  they  must,  of  necessity, 
comprehend  all  their  husbands. 

Mr.  Duckworth,  for  the  children  of  Mr.  and  Mrs.  Waddelow : 

In  Cooper  v.  Thornton,  Lord  Thurlow  decided  that  the  legacy 
had  been  properly  paid  to  the  father,  not  for  his  own  benefit, 
but  as  a  trustee  for  his  children.  Robinson  v.  Tickell  is  a  decision 
to  the  same  effect.     Sir  W.  Grant  there  says :  "  I  think  this  is 

(1)  3  Br.  C.  C.  96,  186.  (3)  18  E.  E.  15  (1  Swanst.  35). 

(2)  7  B.  B.  5  (8  Vee.  142). 
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BoBiBBOM  like  Cooper  t.  Thorvixm,"  In  Hammond  t.  Neame,  it  clearly 
Waddelow.  appeared,  from  the  context  of  the  will,  that  the  testator  mtended 
his  daughter  to  have  a  beneficial  interest  in  the  dividends  of  the 
stock :  that  case,  therefore,  does  not  apply.  Here  the  words 
that  imply  equality  of  division  are  inseparably  connected  with 
the  gift.  In  Barnes  v.  Pat4:h  (i)  there  were  words  somewhat 
[  *137  ]      similar  ^to  those  in  the  present  case. 

(The  Vice-Ghancellob  :  That  case  decides  only  that  *'  family  " 
means  "  children.") 

Mr.  Sharpe,  for  the  children  of  Mr.  and  Mrs.  Featherston : 

It  is  clear,  from  the  frame  of  the  will,  that  the  testator's  object 
was  to  divide  his  property  into  moieties,  and  that  one  moiety 
should  go  to  one  daughter  for  life,  and,  after  her  death,  to  her 
children,  and  the  other  moiety  to  the  other  daughter  and  her 
children,  in  like  manner.  The  residuary  bequest  is  merely  a 
short  reference  to  what  was  expressed,  more  at  length,  in  the 
previous  part  of  the  will :  Jeffery  v.  Honey  wood  (2). 

The  Yige-Chakgellob  : 

In  the  gift  of  the  10,000Z.  the  testator  does  take  notice  of 
future  husbands  ;  for  he  says :  ''for  her  own  private  use  without 
being  subject  to  the  direction  or  control  of  any  husband  or  other 
person  whatever.*'  Why  then  am  I  to  suppose  that,  in  the  gift 
of  the  residue,  he  did  not  mean  to  include  future  husbands  ? 

The  word  "  family"  is  an  uncertain  term :  it  may  extend  to 
grandchildren  as  well  as  children  (3).  The  most  reasonable  con- 
struction is  to  reject  the  words  '*  husbands  and  families."  In 
Doe  V.  Joinville  (4)  there  was  a  gift  to  the  brother's  and  sister's 
families :  and  the  Court  of  King's  Bench  held  that  it  was  void 
foi:  uncertainty.  I  think  that  the  best  construction  in  this  case 
is  to  hold  that  the  two  daughters  take  the  residue  equally  and 
absolutely  as  tenants  in  common. 

(1)  7  E.  R.  127  (8  Ves.  604).  (3)  The  primary  meaning  of  the 

(2)  4Madd.  398.  "Thathasbeen  word**  family  "  ina  will  is  "chfldren," 
over-ruled  by  Broadhuret  v.  Morris''  Pigg  v.  Clarke  (1876)  3  Ch.  D.  672, 
(2  B.  &  Ad.  1)  per  Wood,  V.-C.  in  Jessel,  M.  R. 

Wtbh  V.  Byng,  2  K  &  J.  at  p.  673.  (4)  6  R.  R.  585  (3  East,  172). 

—0.  A.  S. 
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SKEELE8  V.   SHE  ABLY  (1). 

(8  Simons,  153—159 ;  affirmed,  3  Myl.  &  Or.  112—121 ;  S.  C.  7  L.  J.  (N.  S.) 

Ch.  3 ;  1  Jut.  888.) 

Purchaser — Judgments — ^Notice. 

A  mortgagee  of  lands  in  Middlesex,  who  took  under  the  exercise  of  a 
general  power  of  appointment  by  the  mortgagor,  held  not  to  be  bound 
by  a  judgment  previously  recovered  against  the  mortgagor  and  duly 
docketed  and  registered,  although  he  had  notice  of  the  judgment,  and 
part  of  the  mortgage-money  was  deposited  with  his  solicitor,  as  an 
indemnity  against  it. 

Bt  lease  and  release  dated  the  17th  and  18th  of  December, 
1819,  an  estate  at  Enfield  in  Middlesex  was  conveyed  to  W.  Cook 
in  fee,  to  the  use  of  such  persons  &c.,  for  such  estates  &c.  as 
he,  by  deed  or  will,  should  appoint,  and,  in  default  of  appoint- 
ment, to  the  use  of  Cook  for  life,  with  a  limitation  to  James 
Bacon,  his  executors,  &c.  during  Cook's  life,  and  in  trust  for 
him  and  his  assigns,  with  remainder  to  the  use  of  Cook  in  fee. 

In  1828  the  plaintiff  recovered  a  judgment  in  the  Court  of 
King's  Bench,  in  an  action  which  she  had  brought  against  Cook 
for  the  recovery  of  1,0001.  and  interest  due  on  a  bond  ;  and  she 
caused  the  judgment  to  be  duly  entered  and  docketed  ;  and,  on 
the  22nd  of  July  in  that  year,  a  memorial  of  it  was  registered 
in  the  Begister  Office  for  Middlesex. 

By  indentures  of  the  17th  and  19th  of  July,  1830,  Cook,  in 
exercise  of  the  power  reserved  to  him  by  the  deed  of  the  18th  of 
December,  1819,  appointed  and  also  conveyed  the  estate,  to  the 
defendant  in  fee,  by  way  of  mortgage,  for  securing  4,5002.  and 
interest.  In  November,  1830,  the  plaintiff  sued  out  an  elegit  on 
her  judgment,  and  the  sheriff  of  Middlesex  extended  a  moiety  of 
the  estate  for  her  benefit,  but  was  unable  to  give  her  actual 
possession  thereof.  The  plaintiff  thereupon  brought  an  eject- 
ment, (which  was  defended  by  the  defendant)  to  recover  posses- 
sion of  the  lands  extended;  but  was  nonsuited,  owing  to  the 
legal  estate  being  in  the  defendant  under  his  mortgage. 


(1)  The  alterations  in  the  general 

lav  relating  to  judgments,    which 

no  longer  require  registration  under 

the  Middlesex  Begistry  Act,  1891  (54 

A  bo  Vict.  c.  64, 8. 6),  deprive  this  case 

of  diiect  future  application  as  an 


authority,  hut  there  are  some  pas- 
sages in  the  judgments  which  may 
he  of  general  interest,  and  a  short 
statement  of  the  case  is  necessary  to 
make  those  passages  inteUigihle. — 
O.  A.  8. 


1836. 
Aug,  4. 

Shadwell, 
V.-C. 

On  Appeal. 

1887. 

Jan,  80. 
Nov.  15. 


Lord 

COTTBKHAM, 

L.C. 

[153] 
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Skeeles  The  bill  was  then  filed,  alleging  that  the  defendant,  before  the 

shea'blt.  mortgage  was  made  to  him,  had  actual  notice  of  the  judgment, 
[  164  ]  and  that  1,000Z.,  part  of  the  mortgage-money,  was  retained  by 
his  solicitor  for  the  purpose  of  being  applied  in  payment  of  the 
judgment-debt  in  case  the  defendant  should  become  liable  to  pay 
it.  The  question  at  the  hearing  of  the  cause,  was  whether, 
under  these  circumstances,  the  plaintiff,  by  virtue  of  her  judg- 
ment, had  a  lien  on  the  estate  prior  to  the  mortgage,  or,  if  not, 
whether  she  was  entitled  to  redeem  the  mortgage. 

«  «  «  «  « 

The  Vicb-Chancellor  : 

[  156  ]  The  intention  of  the  Begister  Acts,  and  of  the  Act  of  the 

4  &  5  W.  &  M.  c.  20,  for  docketing  judgments,  was   to  pre- 
vent mischief  to  purchasers  who  might  not  be  able  to  ascertain 
whether  any  judgments  had  been  entered  up,  that  would  affect 
the  land  purchased.      And,  if  the  object  of  those  Acts  was  only 
to  take  care  that  purchasers  should  have  the  means  of  knowing 
whether  any  such  judgments  existed,  that  object  was  accom- 
plished if  it  appeared  that  they  had  notice  of  the  judgments 
aliunde.     So  with  respect  to  the  Begister  Acts ;  the  object  was 
to  give  increased  security  to  purchasers  of  lands  in  the  counties 
to  which  those  Acts  apply;  but  the  protection  of  those  Acts  is  not 
extended  to  purchasers  who  have  notice  of  an  unregistered  deed. 
In  this  case,  the  question  that  we  have  to  consider,  is  whether, 
if  the  party  having  an  estate  limited  to  such  uses  as  he  shall 
appoint,  generally,  and,  in  default  of  appointment,  to  himself 
in  fee,  has  a  judgment  recovered  against  him,  and  then  appoints 
the  estate  to  A.,  who  has  notice  of  the  judgment,  A.  does  not 
take  the  estate  free  from  the  judgment  ?     Now  the  effect  of  the 
transmission  of  the  estate  by  the  appointment,  is   that  the 
appointee  takes  it  in  the  same  manner  as  if  it  had  been  limited 

[  •J57  ]  to  *him  by  the  deed  under  which  the  appointor  takes  in  default 
of  appointment,  and,  consequently,  free  and  disconnected  from 
any  interest  that  the  appointor  had,  in  the  tenements,  in  default 
of  appointment.     *     *     * 

[  •loS  ]  In  order  to  understand  the  case  of  Taylor  v.  Stibhert  (i),  *it  is 

(1)  2  B.  B.  278  (2  Ves.  Jr.  437). 
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necessary  to  observe  that  it  appears,  by  the  judgment,  that  the  skebles 
legal  estate  in  fee  was  in  the  trustees  of  the  settlement,  and,  sheariiT. 
therefore,  the  trustees  held  for  all  those  persons  who  had  equit- 
able interests  in  the  estate :  and,  when  the  tenant  for  life  with 
power  of  leasing,  contracted,  with  Taylor,  to  execute  his  power 
for  valuable  consideration,  Taylor  had  an  equitable  interest 
under  the  settlement:  for  the  covenant  bound  the  equitable 
interest,  which  was  distinct  from  the  legal  interest;  and  the 
trustees  then  held  in  trust  for  him  as  well  as  for  the  other 
parties  interested  under  the  settlement.  Where  land  is  limited 
to  the  usual  uses  to  bar  dower,  the  equitable  estate  is  merged  in 
the  legal ;  but,  where  the  legal  estate  is  vested  in  a  trustee,  it  is 
distinct  from  the  equitable  estate.  In  Taylor  v.  Stihbert,  Lord 
BossLYN  decided  on  the  ground  that  the  purchaser  had  notice 
that  the  legal  estate  was  outstanding  in  the  trustees  of  the 
settlement,  and  that  Taylor  had  an  equitable  interest  for  which 
they  were  trustees.  As  it  is  impossible  that  a  settled  estate  can 
be  enjoyed  except  by  means  of  the  exercise  of  a  power  to  lease, 
the  Courts  never  allow  leases  granted  by  the  tenant  for  life  under 
his  power,  to  be  defeated  by  the  exercise  of  a  power,  in  the 
trustees,  to  appoint  new  uses  with  the  concurrence  of  the  tenant 
for  life. 

It  does  not  appear  to  me  that  the  circumstance  relied  on  in 
the  case  in  7th  Yiner  (i),  namely,  that  an  allowance  was  made 
to  the  purchaser,  in  respect  of  the  judgment-debt,  applies  to  this 
case.  It  was  thrown  out,  by  Lord  Macclesfibld,  merely  as  a 
subsidiary  point.  In  this  case,  the  money,  in  point  of  fact,  did 
pass,  from  the  mortgagee  to  a  third  person  who,  at  the  utmost, 
could  be  considered  *onlyas  a  trustee  for  the  judgment  creditor:  [  •isg  ", 
but,  whatever  private  bargain  there  may  have  been  between  the 
mortgagor  and  mortgagee,  it  was  a  matter  that  remained  for 
themselves  alone  to  act  upon ;  and  the  judgment  creditor  does 
not  acquire  any  right  on  the  land,  merely  because  he  might 
claim  to  have  the  money  in  the  hands  of  the  mortgagee's  agent, 
applied  in  satisfaction  of  his  debt. 

My  opinion  is  that  the  circumstance  of  the  defendant  having 
had  notice  of  the  judgment,  is  wholly  immaterial ;  for,  as  he 

(1)  Thomas  v.  Fledwell,  7  Vin.  Ab.  53,  pi.  5. 
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8KBELB8     took  by  virtue  of  the  appointment,  he  took  an  estate  that  never 

Shbablt.     ^as  affected  by  the  judgment. 

BUI  dismisaed  with  costs. 

[This  judgment  was  affirmed  by  the  Lord  Ghancbllor  on  the 
15th  of  November,  1837,  as  reported  in  3  My.  &  Cr.  112—121, 
who  said  (p.  120) :] 

1837.  It  was  not  disputed  that,  at  law,  by  the  execution  of  the  power, 

[  3  My.  k  Cr.  ^^^  estate  limited  in  default  of  its  being  executed  ceased  and  was 
^^^  defeated;  and  that  the  estates  limited  under  the  power  took 
effect  from  the  time  of  the  execution  of  the  power,  in  the  same 
manner  as  if  they  had  been  contained  in  the  deed  creating  the 
power,  and,  consequently,  that  the  estate  which  William  Cook 
had  at  the  date  of  the  judgment,  and  which  was  sought  to  be 
recovered  in  the  ejectment,  no  longer  existed ;  and  that  the  effect 
of  the  elegit  was  therefore  defeated,  as  in  Doe  d.  Wigan  v. 
Jones  {i).  But  it  was  argued  that  this  was  not  so  in  equity. 
No  authority  was  cited  for  the  distinction ;  but  it  was  argued 
that  it  must  be  so,  because  a  person  claiming  under  the  volun- 
tary execution  of  a  general  power  would  hold  the  property, 
in  equity,  as  assets  of  the  appointor,  for  the  benefit  of  his 
creditors  ;  and  that  a  purchaser  for  value,  with  notice,  is  in  the 
same  situation  as  a  voluntary  purchaser.  It  is  the  latter  part 
of  the  proposition  which  fails,  as  that  rule  does  not  apply  against 
a  purchaser  for  valuable  consideration,  although  taking  under  a 
voluntary  appointee:  George  v.  Milbanke (2).  It  then  was  said 
that  fines  and  recoveries  operated  to  give  effect  to  charges 
upon  the  tenant  in  tail ;  but  the  estate  in  this  case  sought  to  be 
affected  by  the  charge  is  not  the  estate  of  the  party  from  whom 
the  charge  is  due,  but  the  estate  of  a  purchaser  for  value,  and 
which  estate  never  was  the  property  of  the  debtor.  The  plaintiff 
r  •121  ]  is  merely  *a  judgment  creditor  without  any  lien  by  contract  or 
other  title  than  what  her  judgment  gives  her.  I  entirely  concur 
in  the  judgment  of  the  Vice-chancellor  in  dismissing  the  bill 
with  costs. 

(1)  34  R.  R.  485  (10  B.  &  C.  459).         (2)  7  R.  R.  157  (9  Ves.  190). 
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SWIFT  V.  SWIFT  (I). 

(8  Simons,  168—170;  S.  C.  5  L.  J.  (N.  S.)  Oh.  376.) 

Construction — ^Marriage  articles. 

By  marriage  articles,  a  reversionary  interest  in  a  fund,  was  agreed  to 
be  settled  on  the  husband  for  life,  remainder  to  the  wife  for  life,  and, 
after  the  death  of  the  survivor,  on  the  issue  of  the  marriage,  living 
at  the  death  of  the  survivor  of  the  husband  and  wife,  in  equal  shares  if 
more  than  one,  and  if  but  one,  then  the  whole  was  to  go  to  such  only 
child ;  and,  if  there  should  be  no  issue  of  the  marriage  living  at  the 
death  of  the  survivor  of  the  husband  and  wife,  then  the  fund  was  to  go 
as  the  husband  should  appoint.  The  only  child  of  the  marriage  died  in 
the  father's  lifetime,  leaving  a  duld :  Held,  that  the  word  **  issue  "  was 
to  be  construed  **  child,"  and  therefore  that  an  appointment  of  the  fund 
made  by  the  father  was  valid. 

Bt  articles  of  agreement,  dated  the  14th  of  January,  1804, 
and  made  previously  to  the  marriage  of  Edmond  Swift  with 
Mary  Daly,  after  reciting  that  Edmond  Swift,  under  the  settle* 
ment  on  the  marriage  of  his  father  and  mother,  was  entitled  to 
2,0002.  on  the  contingencies  therein  mentioned,  and  that,  under 
the  will  of  Mrs.  C.  Bacon,  he  was  entitled  to  1,500Z.,  in  reversion 
erpectant  on  his  mother's  decease :  It  was  agreed  that  Edmond 
Swift  should,  by  a  good  and  sufficient  deed  of  settlement,  such 
as  counsel  should  advise,  assign  to  Deane  Swift  and  John  Mills, 
the  two  sums  of  2,0002.  and  1,5002.  in  trust  to  permit  Edmond 
Swift,  when  he  should  be  entitled  thereto,  to  receive  the  interest 
thereof,  for  his  life,  and,  after  his  decease,  to  permit  Mary  Daly, 
in  case  she  should  survive  him,  to  receive  the  interest  thereof 
for  her  life,  and,  after  the  decease  of  the  survivor  of  them,  the 
two  sums  to  go  to  the  issue  of  the  marriage,  in  case  there 
should  be  any  living  at  the  death  of  ^Edmond  Swift  and  Mary 
Daly,  in  such  manner,  shares  and  proportions  as  Edmond  Swift 
should,  by  deed  in  his  Ufetime,  or,  by  his  will,  appoint,  and,  for 
want  of  such  appointment,  then  to  such  issue,  share  and  share 
alike  if  more  than  one,  and  if  but  one,  then  the  whole  of  the  two 
sums  to  go  to  such  only  child ;  and  in  case  there  should  not  be 
any  issue  of  the  marriage  living  at  the  death  of  the  survivor  of 

(1)  In  ffam'aon  v.  Symons  (1866)      and  the  marriage  articles  were  execu- 


14  W.  B.  959,  Wood,  V.-C.  observed 

that  * '  the  only  case  for  restricting  the 

▼ord  'issue '  to  children  in  a  deed  was 

8m/(  V.  Swift,     There  it  was  almost 

impoflsible  to  construe  it  otherwise ; 


tofy,  which  brought  the  case  nearly 
to  that  of  a  will."  See,  however,  In  re 
Warren's  Trusts  (1884)  26  Ch.  D.  208, 
53  L.  J.  Ch.  787.— 0.  A.  S. 


10 


1886. 
July  26. 

Shadwell, 
V.-C. 

[.168  3 


[  '169  ] 
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Swift       Edmond  Swift  and  Mary  Daly,  then  the  two  soma  to  go  to  such 
Swift.       person  or  persons  as  Edmond  S^ift  should,  by  deed  or  will  as 
aforesaid,  appoint. 

The  marriage  took  effect,  but  no  settlement  was  made  in 
pursuance  of  the  articles.  Mrs.  Swift  afterwards  died.  There 
was  issue  of  the  marriage  one  child  only,  and  that  child  died 
leaving  a  daughter,  who  was  still  alive.  Edmond  Swift  having 
made  an  appointment  of  the  trust-monies  in  his  own  favour,  filed 
a  bill  against  the  trustees  and  his  grand-daughter,  praying  that 
those  monies  might  be  paid  to  him. 

Mr,  James  Russell,  for  the  plaintiff,  said  that,  if  there  was 
anything  in  an  instrument  which  shewed  that  the  word  ''  issue  " 
was  intended  to  be  confined  to  children,  the  Court  would  take  it 
in  that  sense :  that,  in  this  case,  the  words :  ''  and  if  but  one, 
then  the  whole  of  the  said  two  sums  to  go  to  such  only  child," 
shewed  that  the  parties  intended  to  provide  only  for  the  children 
of  the  marriage;  and,  as  the  only  child  of  the  marriage  had 
died  in  the  father's  lifetime,  the  father  was  entitled  to  appoint 
the  trust-funds  under  the  general  power  given  to  him  by  the 
articles  :  MandeviUe  v.  Lord  Carrick  (i),  Sibley  v.  Perry  (2). 

[170]  Mr.  O.  Richards,  for  the  plaintiff's  grand-daughter,  said 

that  the  intention  of  the  parties  was  to  provide  for  all  the  issue 
of  the  marriage :  that  the  articles  were  executory  merely ;  and 
that  it  was  plain,  from  the  language  of  them,  that  the  parties 
contemplated  that  a  regular  settlement  would  be  made  :  that,  at 
the  date  of  the  articles,  the  husband's  interest  in  the  property, 
was  reversionary,  and  the  issue  were  not  to  take  vested  interests 
on  attaining  21,  but  on  the  death  of  the  survivor  of  the  husband 
and  wife,  which  was  a  remote  event :  that,  by  the  terms  of  the 
articles,  the  husband's  general  power  of  appointment,  could  not 
be  effectually  exercised  except  in  the  event  of  there  being  no 
issue  of  the  marriage  living  at  the  death  of  the  survivor  of  the 
husband  and  wife,  and,  as  the  grand-daughter  was  still  living, 
effect  could  not  be  given  to  tUe  appointment  that  had  been  made 
under  that  power :  Wyth  v.  Blackman  (3),  and  DalzeU  v.  Welch  (4). 

(1)  3  Eidgw.  P.  C.  363.  (3)  1  Ves.  196. 

(2)  6  E.  R.  183  (7  Ves.  322).  (4)  29  B.  E.  110  (2  Sim.  319). 


VOL. 
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Thb  Vick-Chancbllor  : 

The  expression  :  "  And  if  but  one,  the  whole  to  goto  such  only 
child,"  is  demonstrative  that  the  word  **  issue  "  means  "  children  " ; 
and,  consequently,  the  father  is  entitled  to  the  trust-funds. 


Swift 
Swift. 


BASAN  V.  BRANDON  (1). 

(8  Simons,  171—176.) 

Legacy — ^Ademption. 

An  unauthorized  inyestment  of  a  fund,  part  of  which  has  been 
specifically  bequeathed,  does  not  work  an  ademption  of  the  specific 
bequeet. 

Jacob  Basan,  late  of  Jamaica,  made  his  will  dated  the  18th  of 
June,  1816,  and  which  was  partly  as  follows  :  '*  Whereas  I  have 
now  in  the  hands  of  Raphael  Brandon,  Joshua  Brandon  and 
David  Brandon,  carrying  on  trade  and  business  in  England 
under  the  firm  of  Brandon  &  Sons,  the  sum  of  7,882Z.  28.  6d., 
which  they  received  for  me  from  the  Commissioners  of  the 
Transport  Board  by  a  power  of  attorney  which  I  sent  over  to 
them,  being  a  part  of  a  sum  of  money  that  they  were  empowered 
to  receive  from  the  said  Commissioners  of  the  Transport  Board ; 
out  of  which  said  sum  of  7,882Z.  2^.  6d.  so  received  by  them  the 
said  Raphael  Brandon  &  Sons,  I  order  and  direct  thaj^the  sum 
of  2,382/.  be  placed  out  and  invested  in  the  English  Three  per 
cent.  Bank  Stock  by  the  said  Raphael  Brandon,  Joshua  Brandon 
and  David  Brandon,  and  that  they  do  permit  and  suffer  my  said 
wife,  Judith  Basan,  to  receive  and  take  the  interest  to  accrue 
Ihereon,  from  time  to  time,  as  the  same  shall  become  due  and 
payable,  during  the  term  of  her  natural  life,  and,  from  and 
immediately  after  the  decease  of  my  wife  Judith,  then  I  give  and 
bequeath  the  said  last-mentioned  sum  of  2,882{.,  with  whatever 
interest  may  then  be  due,  unto  my  said  son,  David  Basan,  and 
to  and  for  no  other  use,  intent  or  purpose  whatsoever."  The 
testator  afterwards  made  a  codicil  to  his  will,  dated  the  18th  of 
October,  1816,  and  thereby  (among  ^other  things)  manumitted  a 
slave  named  Edward,  and  desired  his  son,  David  Basan,  imme- 
diately on  his  attaining  21,  to  confirm  the  freedom  of  the  slave, 

(1)  Jenkins  v.  J(mea  (1866)  L.  B.  2  Eq.  323,  3d  L.  J.  Ch.  520,  11  L.  T.  540. 

10—2 


1836. 
Juiy  27. 

Shad  WELL, 
V.-O. 

[171] 


[  ^172  ] 
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Babak       and,  in  case  of  hia  refusing  to  do  so,  lie  revoked  all  the  bequests 

mm 

Brahdon.     ui  favour  of  his  son  in  his  will  contained. 

The  testator  died  at  Philadelphia  on  the  25th  of  November, 
1816 ;  and,  shortly  afterwards,  his  son  executed  a  deed  confirming 
the  manumission  of  the  slave. 

It  further  appeared,  by  the  Master's  report  made  in  pursuance 
of  the  decree,  that  Baphael  Brandon  &  Sons  were  the  London 
agents  and  correspondents  of  the  testator,  acting  under  a  power 
of  attorney,  by  virtue  whereof  they,  in  January,  1816,  received, 
from  the  Commissioners  of  Transports,  Government  bills  of 
exchange  for  7,8821.  2«.  6d.,  which  became  due  on  the  11th  of 
April,  1816,  and  that  the  amount  thereof  was  then  received  by 
Brandon  &  Sons,  and  was  by  them  invested  in  the  purchase  of 
Exchequer  bills,  in  which  investment  it  remained  until  November, 
1816 :  that,  very  shortly  after  making  his  will  in  June,  1816, 
the  testator,  being  in  an  ill  state  of  health,  left  Jamaica  for 
Philadelphia,  having  appointed  Abraham  Bietti,  by  power  of 
attorney,  his  agent  for  managing  his  affairs  in  Jamaica  during 
his  absence ;  that  Messrs.  Brandon,  on  the  10th  of  September, 
1816,  received  a  letter  from  Bietti,  dated  the  7th  of  July,  1816, 
which  contained  directions  to  them  to  invest  5,0001.,  part  of  the 
7,d82Z.  28,  6d.  in  their  hands,  in  the  purchase  of  Four  per  cent. 
Bank  Annuities  ;  and  that,  on  the  7th  of  November  in  that  year, 
Brandon  &  Sons  invested  the  whole  of  the  7,882/.  2a.  6^.  in 
the  purchase  of  9,500Z.  Four  per  cent.  Annuities,  in  their  own 
names :  that,  on  the  18th  of  November,  1816,  seven  days  before 

[  *178  ]  the  testator's  death,  he  wrote  a  letter  from  ^Philadelphia  to 
Bietti,  directing  him  to  order  Brandon  &  Sons  to  invest  all  his 
monies  in  their  hands  received  from  the  Transport  Board,  in  any 
stock  most  beneficial  to  his  estate,  and  that  Bietti  forwarded,  in 
due  course,  a  copy  of  such  letter  to  Brandon  &  Sons,  and  that 
they,  a  short  time  previous  to  the  testator's  decease,  received  a 
further  sum  from  the  Commissioners  of  Transports  on  account 
of  the  testator,  and  invested  it  in  the  purchase,  in  their  own 
names,  of  2,2001.  Four  per  cent.  Annuities,  making,  together 
with  the  9,500Z.,  the  sum  of  11,700Z.  like  annuities  which  were 
standing  in  their  names  at  the  time  of  the  testator's  decease. 
The  Master  further  found  that  David  Basan  died  in  1827  and 
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Jaditih  Basan  in  1834 :  and  he  submitted  to  the  judgment  of  the       Basax 
Court  whether  the  legacy  of  2,8821.  was  to  be  considered  as  or  in     bbatoon. 
the  nature  of  a  specific  legacy,  and  whether  the  same  had  or 
had  not  been  adeemed  by  the  investment  of  the  debt  or  sum 
of  7,882/.  2».  6d.  in  the  manner  and  under  the  circumstances  in 
his  report  set  forth. 

The  question  so  submitted  by  the  Master  was  argued  on  the 
hearing  of  a  petition  presented  by  the  defendant,  B.  Nunes,  the 
administrator  of  David  Basan,  and  praying  that  the  petitioner 
might  be  declared  to  be  entitled  to  8,773{.  9«.  4d.  Three  per  cents., 
in  respect  of  the  principal  of  the  legacy  of  2,8822.,  and  to  2882. 
sterling  in  respect  of  the  interest  thereon  since  the  death  of  Judith 
Basan  ;  and  that  a  sum  sufficient  to  purchase  the  8,778i.  9«.  Ad. 
Three  per  cents.,  might  be  raised  by  sale  of  a  sufficient  part  of 
11,7002.  Beduced  Three-and-a-half  per  cents.,  standing  in  the  name 
of  the  Accountant-General  in  trust  in  the  cause,  and  that  the  2882. 
might  be  raised  by  sale  of  a  sufficient  part  of  1,2802.  lis.  Id. 
Three  per  cents,  standing  in  the  name  *of  the  Accountant-General  [  *174  ] 
in  trust  in  the  cause,  ''  The  interest  account." 

Mr,  Jacob  and  Mr.  S,  P.  White,  for  the  petitioner,  contended 
that  the  legacy  was  not  specific  but  demonstrative,  and,  therefore, 
could  not  be  adeemed.     ♦    *     ♦ 

Sir  W.  Home,  Mr.  Teed,  and  Mr.  Keen,  for  the  other  parties 
in  the  cause,  said  that  the  legacy  was  specific,  and  had  been 
adeemed  ;  for  the  testator  had  directed  that  the  fund  should  not 
remain  a  debt  due  from  Brandon  &  Co.,  in  which  state  it  was 
at  the  date  of  his  will,  but  should  be  invested  in  stock,  not  for 
the  benefit  of  the  legatee,  but  of  his  estate. 

The  Yicb-Chancbllob  : 

It  appears  from  the  Master's  report  that,  on  the  11th  of  April, 
1816,  Messrs.  Brandon  &  Sons  had,  as  agents  for  the  testator, 
received  from  the  Commissioners  of  Transports  7,8822.  2^.  6d., 
which  they  invested  in  Exchequer  bills  ;  but  nothing  is  stated  as 
to  whether  that  investment  was  made  by  the  testator's  direction 
or  not,  but  that  is  not  material ;  as,  in  either  case,  the  legacy 
would  be  clearly  specific ;  for  it  is  perfectly  plain  that  there  is 
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fiASAN       no  gift,  except  of  part  of  a  sum  in  the  hands  of  ^Messrs.  Brandon. 
BBAimoN.     ^h^  question  then  is,  has  the  legacy  been  adeemed  ? 

[  *175  ]  It  appears  that  the  testator  appointed  Eietti  his  agent  for 

managing  his  affairs  in  Jamaica.  Now,  if  that  appointment  did 
confer  on  Bietti  the  power  to  alter  the  state  of  the  fund,  the 
testator  need  not  have  written  to  him  the  letter  of  the  18th  of 
November.  Bietti  was  not  the  general  agent  of  the  testator,  but 
only  his  agent  for  managing  his  affairs  in  the  island.  Bietti, 
however,  as  general  agent,  wrote  a  letter  in  July,  1816  (the  will 
having  been  made  in  June  preceding),  directing  Brandon  &  Co. 
to  invest  5,000Z.,  part  of  the  7,382Z.  2«.  6d.,  in  the  Four  per 
cents.;  and  Brandon  &  Go.  thereupon  invested  the  whole  of 
the  7,382Z.  2«.  6rf.  in  the  purchase  of  9,50OZ.  Four  per  cents. 
Supposing  that  Bietti  was  the  testator's  general  agent,  yet 
neither  the  letter  of  July  nor  the  investment  made  on  the  receipt 
of  it,  could  have  any  effect  on  the  2,382{. ;  as  that  sum  was  not 
named  in  the  letter,  and,  therefore,  the  investment  of  it  was  the 
spontaneous  act  of  Brandon  &  Co.  They  were  directed  to  lay 
out  the  5,0002.  only ;  and  their  unauthorized  act  would  not  alter 
the  will.  The  codicil,  which  was  made  on  the  18th  of  October, 
1816,  was  a  confirmation  of  the  will.  The  investment  was  made 
on  the  7th  of  November  following ;  up  to  that  time  there  was 
no  ademption.  Then  comes  the  letter  of  the  18th  of  November, 
1816,  in  which  the  testator  directs  Bietti  to  order  Brandon  &  Sons 
to  invest  all  his  monies  in  their  hands  received  from  the  Transport 
Board,  in  any  stock  most  beneficial  to  his  estate.  That  would 
include  the  2,882Z.  and  all  the  money  subsequently  received. 
On  the  25th  of  November  the  testator  died  :  and,  in  my  opinion, 
a  mere  unexecuted  intention  to  change  the  state  of  a  fund,  which 

[  •176  ]  the  testator  might  *have  revoked,  and  which,  in  fact,  was  never 
carried  into  execution,  cannot,  in  any  sense,  be  considered  as  an 
ademption. 

As  the  testator  authorized  the  investment  of  the  2,8d2{.,  I 
think  that  the  representative  of  the  legatee  must  take  such  a 
portion  of  the  9,500Z.  stock,  as  was  equivalent  to  the  2,S82Z. 
at  the  time  when  that  stock  was  purchased,  and  he  is  also 
entitled  to  a  like  portion  of  the  dividends  from  the  death  of 
Judith  Basan. 
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CUETIS  V.    SHEFFIELD  (I).  isse. 

(8  Simons,  176—180 ;  S.  C.  5  L.  J.  (N.  S.)  Ch.  377.)  July22^29. 

Insolvent  debtor.  Sh^wbll, 

Where  a  person  has  twice  taken  the  benefit  of  the  Insolvent  Debtors* 
Act,  a  chose  in  action  to  which  he  became  entitled  between  his  first  and         L    '    J 
second  insolvenciee,  passes  to  the  assignees  under  the  second  insolvency. 

On  the  6th  of  February,  1827,  the  defendant  Thomas  Curtis 
was  discharged  from  the  King's  Bench  Prison  under  the  7th 
Geo.  rV.  c.  57  (the  Act  then  in  force  for  the  relief  of  insolvent 
debtors),  having  previously  executed  the  usual  conveyance  and 
assignment  of  all  his  estate  and  effects  to  the  provisional  assignee 
of  the  Court,  and  also  the  usual  warrant  of  attorney  to  confess 
judgment  against  him  for  the  amount  of  the  debts  stated  in  the 
schedule  to  his  petition. 

Joseph  ShefiSeld,  the  testator  in  the  cause,  died  in  July,  1881 ; 
and,  under  his  will,  Curtis  became  entitled  to  a  reversionary 
interest  in  a  sum  of  stock.  On  the  4th  of  June,  1882,  Curtis 
was  again  discharged  under  the  7th  Geo.  lY.  c.  57,  which  had 
been  continued  by  11  Geo.  IV.  Sc  1  Will.  IV.  c.  88. 

The  question  was  whether  the  stock  ought  to  be  transferred  to 
the  assignees  under  the  first,  or  to  the  assignees  ^under  the  second       [  *177  ] 
insolvency,  or  whether  it  ought  to  be  apportioned  between  them. 

Mr,  WiUcock,  for  the  assignees  under  the  second  insolvency, 
referred  to  Barton  v.  Tattersall  (2),  and  to  7  Geo.  IV.  c.  57, 
8.  11.     *     *     * 

Mr,  Reynolds,  for  the  assignees  under  the  first  insolvency, 
said  that,  if  the  assignees  under  the  second  insolvency,  were 
entitled  to  the  stock  in  question,  they  must  hold  it  as  trustees 
for  the  creditors  under  both  insolvencies  ;  and  he  referred  to  the 
58th  and  59th  sections  of  the  7  Geo.  IV.  c.  57.     *    *     * 


The  Vicb-Chancellor  : 

I  will  look  over  the  Act  (3)  and  see  what  construction  ought  to 
be  put  upon  it. 

(1)  Ih  re  Clagetea  Estate  (1882)  20  (3)  Bepealed  by  St.  L.  Rev.  Act, 
Ch.  D.  637.                                               1873. 

(2)  32B.B.204(lBu88.&My.237). 


[178] 
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Curtis       The  Vice- Chancellor  : 

Sheffield.  It  appears  to  me  that  the  first  set  of  assignees  have  no  title  at 
•/tt7y29.  ^Yl  to  this  legacy.  Prima  facie,  by  the  assignment  *directed  to 
[  *179  ]  be  made  by  an  insolvent  to  his  assignees,  all  the  interest,  of 
every  kind,  which  the  insolvent  has  at  the  time  of  his  discharge, 
passes  to  the  assignees :  but  if,  after  his  final  discharge,  any 
property  accrues  to  him,  it  can  only  be  obtained,  by  the  assignees, 
by  means  either  of  the  Court  of  Insolvency  permitting  execution 
to  be  taken  out  on  the  judgment  entered  up  against  the  insolvent, 
or  by  means  of  such  an  application  to  the  Court  as  is  directed 
by  the  Act,  in  the  case  of  choses  in  action  and  other  things 
which  cannot  be  taken  in  execution  under  the  judgment :  but, 
in  order  to  give  the  assignees  who  claim  the  future  effects,  any 
title,  they  must  apply  to  the  Court,  and  non  constat  that  this 
application  would  be  successful ;  and,  therefore,  till  application 
is  made  to  the  Court,  the  assignees  of  the  insolvent  who  has 
been  discharged,  have  no  interest  against  the  assignees  who 
came  in  smce,  and  derive  title  under  an  assignment  made  since 
the  prior  assignment.  The  assignees  of  the  first  insolvency 
would  not,  without  application  to  the  Court,  have  the  choses 
in  action  of  the  insolvent  acquired  after  his  discharge.  The 
assignment  which  was  made,  by  the  insolvent,  to  his  second 
assignees,  passed  to  them  the  actual  chose  in  action  in  dispute  ; 
so  that  they  are  really  entitled  to  it.  It  is  not  a  question  of 
apportionment,  for  they  are  entitled  to  the  whole  thing :  non 
constat  that  there  will  be  any  surplus :  non  constat  that  the  first 
assignees  will  ever  make  any  application  to  the  Court ;  and  non 
constat  that  the  Court  would  ever  grant  such  application,  if  it 
were  made. 

In  future  it  will  be  unnecessary  to  make  the  persons  who  are 

assignees  under  the  first  insolvency,  parties  to  a  suit  where  the 

[  *180  ]      assignees  under  the  second  insolvency  are  *made  parties.     The 

prior  Acts  are  repealed  by  7  Geo.   IV.   c.   57,  except  as  to 

proceedings  commenced  under  those  Acts. 
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WOODYATT  V.   GRESLEY(l).  iff, 

^    ^  July  so. 

(8  Simons,  180—189.)  Av^,  1. 

Fraud — ^Beceiver.  « 

S  H  AD  WBIi  L 

On  the  marriage  of  Sir  N.  and  Lady  G.  two  settlements  were  executed :  y  _^,      * 

by  one,  a  sum  of  stock  and  estates  in  W.,  the  lady's  property,  were  con-  r  180  1 
veyed  to  trustees  in  trust  for  her  for  Ufe,  with  remainder  in  trust  for  the 
children  of  the  marriage,  and,  by  the  other.  Sir  N.  granted,  out  of  his 
estates,  a  rentcharge  to  Lady  O.  for  life.  She,  after  her  husband's 
death,  fraudulently  obtained  a  transfer  of  the  stock,  and  sold  it  out : 
and,  afterwards,  she  assigned  her  Ufe  interest  in  the  estates  in  W.,  and 
the  rentcharge,  to  A.,  for  valuable  consideration,  but  with  notice  of  the 
fraud :  Held,  that  the  rents  of  the  estates  in  W.,  and  the  rentcharge, 
were  liable  to  be  applied  to  replace  the  stock ;  and  a  receiver  of  them 
was  granted  before  answer. 

On  the  treaty  for  the  marriage  of  Sir  Nigel  and  Lady  Gresley, 
it  was  agreed  that  estates  in  Worcestershire  and  Herefordshire, 
the  property  of  the  lady,  and  2,609i.  Old  South  Sea  Annuities 
to  which  she  was  entitled,  under  her  grandfather's  will,  in 
reversion  expectant  on  the  death  of  the  survivor  of  her  mother 
and  aunt,  should  be  settled  for  her  separate  use  for  life,  and, 
after  her  death,  for  the  benefit  of  the  younger  children  of  the 
marriage ;  and  that  Sir  Nigel  should  grant,  out  of  his  estates  in 
Staffordshire,  a  rentcharge  of  8002.  a  year  to  Lady  Gresley  for 
life,  in  case  she  should  survive  him.  In  pursuance  of  this 
agreement,  by  indentures  of  the  Idth  and  14th  of  June,  1796, 
Lady  Gresley's  estates  were  vested  in  trustees  in  trust  for  her 
separate  use,  for  life,  and,  after  her  decease,  in  trust  for  Sir 
Nigel  for  life,  and,  after  the  decease  of  the  survivor  of  them,  in 
trust  for  the  younger  children  of  the  marriage ;  and  the  2,6092. 
South  Sea  Annuities,  which  were  then  standing  in  the  name  of 
the  Accountant-General  of  the  Court  of  Chancery  in  trust  in 
a  cause  Itoss  v.  Berrow,  were  assigned  to  the  same  trustees  in 
trust  for  the  separate  *use  of  Lady  Gresley  for  life,  and,  after  'isi  j 
her  death,  in  trust  for  the  younger  children  of  the  marriage :  and, 
by  indentures  of  even  date,  to  which  the  trustees  of  the  former 
deeds  were  parties  and  which  recited  those  deeds.  Sir  Nigel 
.granted  a  rentcharge  of  800Z.  a  year,  out  of  his  estates  in 
JStaffordshire,  to  Lady  Gresley  for  life,  in  case  she  survived  him. 

In  March,   1808,  Sir  Nigel  died,  leaving  the  defendant  Sir 

(1)  Fox  V.  BuMey  (1876)  3  Ch.  D.  508. 
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WooDYATT  Eoger  Grealey,  his  son,  and  a  daughter  (who  afterwards  married 
Oreslbt.  the  defendant  Edward  Woodyatt)  him  surviving.  In  181S 
Lady  Grealey,  whose  mother  and  aunt  were  then  dead,  but 
which  was  unknown  to  the  trustees  of  the  first-mentioned  settle- 
ment, presented  a  petition  in  the  cause  of  Ross  v.  Berrow,  setting 
forth  her  title  to  the  2,609Z.  South  Sea  Annuities  under  her  grand- 
father's will,  but  suppressing  the  settlement  on  her  marriage,  and 
obtained  an  order  that  the  stock  should  be  transferred  to  her; 
and,  shortly  afterwards,  she  sold  out  the  stock  and  applied  the 
proceeds  to  her  own  use.  The  fraud  thus  committed  by  Lady 
Gresley  remained  undiscovered  until  the  time  after  mentioned. 

By  the  settlement  on  the  marriage  of  Mr.  and  Mrs.  Woodyatt, 
dated  in  February,  1822,  Mrs.  Woodyatt  assigned  the  2,609L 
South  Sea  Annuities,  subject  to  Lady  Gresley's  life-interest 
therein,  to  the  plaintiffs,  Thomas  Woodyatt  and  Donald 
Cameron,  in  trust  for  Mr.  and  Mrs.  Woodyatt,  for  their  lives, 
and,  after  the  death  of  the  survivor  of  them,  in  trust  for  their 
children.  On  the  26th  of  June,  1880,  Lady  Gresley  assigned  her 
life-interest  in  the  Worcestershire  and  Herefordshire  estates^ 
and  the  rentcharge  of  800Z.  a  year,  to  Sir  Eoger  Gresley,  as. 
a  security  for  5,000/.  which  he  had  paid  to  her  or  on  her 
[  •182  ]  account.  In  September  of  the  same  year,  *Sir  Roger  informed 
Mrs.  Woodyatt  that  he  had  recently  discovered  that  the  stock 
had  been  sold  out  by  his  mother. 

The  bill,  which  was  filed  by  the  children  of  Mr.  and  Mrs. 
Woodyatt,  and  by  the  trustees  of  their  settlement,  alleged  that 
the  plaintiffs  were  entitled  to  have  the  rents  of  the  estates  in 
Worcestershire  and  Herefordshire,  and  the  rentcharge  of  800L 
a  year  applied,  during  Lady  Gresley's  life,  to  replace  the  2,609i. 
South  Sea  Stock  ;  that  the  assignment  to  Sir  Roger  of  the  rents, 
of  the  Worcestershire  and  Herefordshire  estates  was  an  assign- 
ment of  a  merely  equitable  interest;  and  that,  consequently, 
the  same  was  posterior,  in  equity,  to  the  equitable  right  of  the 
plaintiffs  to  have  those  rents  applied  for  replacing  the  stock : 
that  Sir  Roger,  prior  to  the  execution  of  the  assignment,  or 
before  he  advanced  the  5,000/.,  had  notice  that  his  mother  had 
obtained  the  stock  in  violation  of  the  contract  on  her  marriage 
and  of  the  trusts  of  the  settlement,  and,  therefore,  the  plaintiffs 
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were  entitled  to  have  the  rentcharge,  as  well  as  the  rents  of  the    Woodtatt 
Worcestershire  and  Herefordshire  estates,  applied  in  replacing     gbeslet. 
the  stock. 

The  bill  prayed  that  it  might  be  declared  that  the  obtaining 
of  the  2,609/.  stock  by  Lady  Gresley  was  a  fraud  on  her  marriage 
contract  and  on  the  settlements  of  Jane,  1796,  and  that,  upon 
obtaining  the  same,  she  was  not  entitled  to  receive  the  rents  of 
the  estates  comprised  in  the  first-mentioned  settlement,  or  to 
receive  the  rentcharge  of  800Z.  limited  to  her  by  the  second- 
mentioned  settlement,  but  that  those  rents  and  the  rentcharge 
became  immediately  applicable  to  replace  the  stock,  or  to  pay 
the  proceeds  of  the  sale  of  it  (as  might  be  most  advantageous  to 
the  infant  plaintiffs) ;  and  [for  consequential  relief] . 

The  plaintiffs  now  moved,  before  answer,  for  an  injunction        [  183  ] 
and  receiver. 

The  motion  was  supported  by  affidavits,  verifying  certain 
letters  written  by  Sir  Roger  Gresley  to  Mrs.  Woodyatt,  and 
which  shewed  that,  prior  to  the  assignment  of  June,  1880,  he 
had  notice  of  the  fraud  committed  by  his  mother. 

3/r.  Treslove,  for  the  plaintiffs,  and  Mr.  Knight  for  the  [  184  ] 
trustees  of  the  first-mentioned  settlement,  said,  with  respect  to 
Lady  Gresley,  that  a  party  to  a  marriage  contract  who  violated 
any  of  the  provisions  of  it,  was  not  entitled  to  take  any  benefit 
under  it :  and,  with  respect  to  Sir  Boger,  that  the  assignment  of 
June,  1880,  passed  to  him  a  mere  equitable  interest  in  the  rents 
of  the  Worcestershire  and  Herefordshire  estates,  and,  conse- 
quently, he  took  them  subject  to  all  the  equities  to  which  they 
were  liable  before  the  assignment;  that,  although  he  took  the 
legal  estate  in  the  rentcharge,  he  took  it  with  notice  that  the 
stock  had  been  sold  out  in  violation  of  the  trusts  of  the  settle- 
ment, and,  consequently,  the  rentcharge,  as  well  as  the  rents, 
were  liable  to  be. applied,  as  against  him,  to  repurchase  the 
stock:  Priddy  v.  jRo«e(i),  Ex  parte  Turpin{2)y  Ex  parte  King(S). 

Sir  Charles   Wetherell  and    Mr.   Hayter,    for    Sir    Roger 
Gresley.    *     *    ♦ 

(1)  17  B.  B.  24  (3  Mer.  86).  (3)  2  Mont.  &  Ayrt.  410. 

(2)  Mont.  Bep.  443. 
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WooDTATT  Mr.  Bird  appeared  for  Lady  Gresley,  and  said  that  he  was 

greslet.     instructed  not  to  offer  any  opposition   to  the  motion,   Lady 

[  185  ]       Gresley  being  willing  that  her  income  mider  the  settlements 

executed  on  her  marriage,  should  be  applied  to  make  good 

the  stock. 

The  Vicb-Chancellor  : 

The  peculiarity  of  this  case  consists  in  this :  that  it  is  sought, 
with  respect  to  what  may  be  called  the  fraudulent  abstraction  of 
the  sum  of  2,609i.  South  Sea  Annuities,  which  was  one  subject 
of  the  settlement  of  June,  1796,  to  proceed  against  the  person 
who,  at  law,  has  become  entitled  to  the  rentcharge  granted  by 
the  settlement  of  even  date,  and  also  against  the  possession  of 
the  lands  of  which  the  legal  estate  is  vested  in  persons  who 
represent  the  trustees  of  the  first-mentioned  settlement.  The 
question  then  is,  inasmuch  as,  by  the  first  settlement  of  1796, 
Lady  Gresley  professed  to  assign  the  South  Sea  Annuities  on 
the  trusts  of  that  settlement,  and,  afterwards,  at  the  time  when 
her  right  to  those  annuities  had  come  into  possession,  obtained 
a  transfer  of  them  to  herself,  whether  the  plaintiffs  have  not 
an  equity,  as  against  the  other  subjects  of  that  settlement  and 
the  rentcharge  created  by  the  settlement  of  even  date,  to  be 
reimbursed  in  respect  of  that  abstraction  of  the  annuities. 

It  is  the  settled  practice  in  bankruptcy,  where  the  tenant  for 
life  of  a  trust  fund  has  improperly  obtained  possession  of  it 
and  withdrawn  it  from  the  settlement,  and  afterwards  becomes 
bankrupt,  to  direct,  when  proof  is  made  in  respect  of  the  fund 
under  the  commission,  that  the  trustees  shall  receive  the  interest 
of  the  dividends  made  on  the  sum  proved,  and  apply  it  to  make 
[  *186  ]  ^good  the  full  amount  of  the  fund.  One  of  the  last  cases  was 
Ex  parte  King,  in  which  an  order  was  made  by  me,  directing 
proof  to  be  made  for  the  amount  of  the  sum  abstracted ;  but 
there  was  no  direction,  in  the  order,  that  the  interest  of  the 
dividends  made  on  the  sum  proved  should  be  paid  to  the  trustees 
of  the  will,  in  order  to  make  good  the  loss  occasioned  by  the 
bankruptcy.  There  was  an  appeal  from  that  order  to  the  Lords 
Commissioners ;  and  it  was  considered  to  be  quite  clear  that  the 
order  was  wrong ;  and  it  was  rectified  by  directing  that  it  should 
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be  part  of  the  order  that  the  trastees  should  receive  and  invest  Woodtatt 
the  interest  of  the  dividends  until  the  fall  amount  of  the  sum  gbbslby. 
proved  should  have  been  made  up.  The  case  of  Ex  parte 
Mitford  (i)  went  further ;  for  there  Lord  Thurlow  directed  that 
the  trustees  of  the  settlement,  to  whom  the  bankrupt  had  not 
"paid  a  sum  of  money  which,  by  the  settlement,  he  had  cove- 
nanted to  pay,  should  be  at  liberty  to  retain  an  annuity  and 
the  dividends  of  a  sum  of  stock  which  were  two  of  the  subjects 
of  the  settlement,  and  to  which  the  bankrupt  was  entitled  for 
life,  besides  giving  other  directions  which  were  tantamount 
to  that  direction  to  which  I  have  alluded  in  Ex  parte  King. 
In  Ex  parte  Mitford,  therefore,  the  jurisdiction  in  bankruptcy 
extended  the  right  of  the  trustees  to  other  funds  than  those 
which  were  the  subject  of  the  abstraction :  and  Lord  Thurlow 
clearly  thought  that  those  other  funds  to  which  the  bank- 
rupt was  entitled,  having  been  made  subject  to  the  trusts 
of  the  settlement,  did,  as  far  as  the  bankrupt  had  an  interest 
in  them,  become  liable  to  make  good  the  fraud  which,  in  one 
sense,  the  bankrupt  had  committed,  by  not  paying  the  sum 
of  money  which  he  had  covenanted  to  pay  to  the  trustees. 

Now  the  only  difference  between  this  case  and  Ex  parte  [  187  ] 
Mitford,  is  that  there  the  persons  who  were  applying  to  make 
the  proof  in  bankruptcy,  had  the  legal  dominion  over  the  other 
fund  which  was  the  subject  of  the  settlement.  But  here  the 
trustees  have  no  dominion  over  the  rentcharge:  and,  with 
respect  to  Lady  6resley*s  own  estates  which  were  comprised  in 
the  first  settlement,  the  trustees  have,  merely,  the  legal  estate 
in  them;  but  they  have  no  possession;  and  they  could  not 
recover  possession  unless  they  brought  an  action  of  ejectment. 
Then  the  question  will  be,  whether,  with  respect  to  the  rent- 
charge,  there  is  not  an  equity,  on  the  part  of  those  who  claim 
under  the  first  settlement  of  1796,  to  say  that  Lady  Gresley, 
and  her  son,  who  claims  under  her  with  notice  of  the  fraud 
that  she  has  committed,  are  not  liable  to  make  good  the  loss 
occasioned  by  that  fraud,  out  of  the  rentcharge,  as  well  as  out  of 
the  rents  to  which  she  was  entitled  under  the  first  settlement. 
Now,  if  I  were  to  hold  otherwise,  I  should  be  holding,  in  effect, 

(1)  1  Br.  C.  C.  398 ;  see  17  B.  R.  31. 
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WooDTATT  that  it  is  competent  to  a  person  to  derive  a  benefit  under  a  deed, 
GRE8LBY.  ftnd,  at  the  same  time,  to  shrink  from  the  performance  of  a  duty 
imposed  by  that  deed.  Because,  when  Lady  Gresley,  by  the 
first  settlement  of  1796,  granted,  bargained  and  assigned  the 
South  Sea  Annuities,  those  words,  in  a  court  of  equity,  were 
equivalent  to  a  covenant,  on  her  part,  that  when  the  opportunity 
arrived,  by  the  death  of  her  mother  and  aunt,  she  would  make 
those  annuities  subject  to  the  trusts  of  the  settlement ;  and  it 
would  be  inconsistent  with  the  rules  of  a  court  of  equity  if  I 
were  to  say  that  that  legal  rentcharge  was  not  liable  to  make 
good  her  default.  If  Lady  Gresley  were  opposed  to  the  relief 
which  is  prayed  against  her,  and  this  transaction  between 
[  *188  ]  ^herself  and  her  son  had  not  taken  place,  I  should  have  taken 
it  to  be  quite  clear,  inasmuch  as  the  deed  under  which  she 
derived  the  rentcharge  bore  even  date  with  that  by  which  she 
assigned  her  reversionary  interest  in  the  South  Sea  Annuities, 
and  also  recited  and  referred  to  it,  and  was  part  of  the  very 
transaction  of  the  marriage  contract,  that  the  subject  ought  to 
be  considered  precisely  in  the  same  way  as  if  Sir  Nigel  Gresley 
had  made  a  settlement  of  his  own  Staffordshire  estates  by  the  very 
deed  which  contained  the  assignment  of  the  South  Sea  Annuities. 
The  two  deeds  formed  but  one  settlement. 

Then  if  an  equity  would  arise  as  against  Lady  Gresley,  the 
question  is  whether,  under  the  circumstances  of  this  case,  it 
does  not  exist  as  against  Sir  B.  Gresley.  The  letter  which  he 
wrote  to  Mrs.  Woodyatt  shews  that,  at  the  time  when  he  entered 
into  the  transaction  with  his  mother  which  terminated  in  his 
taking  the  deed  of  June,  1830,  he  was  aware  of  what  she  had 
done  :  because  it  contains  words  to  this  effect :  ''  With  regard  to 
the  South  Sea  Stock  to  which  you  allude  and  which  amounted 
to  2,6091.,  I  can  find  no  account  of  it  since  the  1st  of  April,  1812. 
I  made  all  the  inquiries  possible  when  I  made  the  arrangements 
with  my  mother,  and  found  that  it  had,  at  some  time  which  I 
could  not  precisely  ascertain,  been  fraudulently  sold  out  by  my 
mother."  Therefore  he  does  confess  that,  at  the  time  when  he 
was  dealing  with  his  mother,  he  had  made  some  inquiries  as  to 
what  had  become  of  the  very  fund,  and  that  he  discovered  that 
it  had  been  dealt  with  in  the  manner  which  he  mentions.     I 
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cannot  therefore  but  think  that  that  equity  which  would  have 
existed  against  the  mother,  exists  against  the  son.  And  the 
observation  applies  with  much  more  force  with  respect  to  the 
estates  in  ^Worcestershire  and  Herefordshire,  than  with  respect 
to  the  rentcharge;  because,  with  respect  to  them,  the  legal 
estate  is  in  the  trustees,  and  this  Court  might  speedily  put  the 
trustees  in  possession  of  those  estates,  by  directing  them  to  bring 
an  ejectment  against  Sir  B.  Gresley. 

Then  the  only  question  is  whether,  there  being  an  equity 
existing,  this  Court  is  not  called  on  to  interfere  as  soon  as  it  can, 
in  order  to  have  the  fund  which  Lady  Gresley  has  abstracted, 
restored  ;  especially  as  the  continuance  of  the  fund  depends  on 
her  life.  In  my  opinion  it  would  be  a  very  improvident  adminis- 
tration of  the  equity  of  this  Court  to  say  that,  upon  these  facts, 
appearing,  as  they  do,  in  the  plaintiff's  affidavit.  Sir  R.  Gresley 
shall  be  allowed  to  continue  to  receive  the  rents.  My  opinion, 
therefore,  is  that,  although  this  case  now  stands  only  upon  bill  filed 
and  affidavits,  without  an  answer,  I  must  grant  the  injunction  ; 
and  the  receiver  is  merely  ancillary  to  the  injunction. 


WOODYATT 

p. 
Grbslrt. 


[  *189  ] 


SPENCEK   V.   The   LONDON  and  BIRMINGHAM 

RAILWAY   COMPANY  (1). 

(8  Simons,  193—199 ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  281 ;  1  Eail.  Cas.  159.) 

Nuisance — Jurisdiction. 

Where  certain  individuals  suffer  an  injury  from  a  public  nuisance  quite 
distinct  from  that  done  to  the  public  at  large,  the  Court  will  entertain 
a  bill  filed  by  those  individuals  to  be  relieved  from  the  nuisance. 

The  bill  stated  that  the  plaintiff,  E.  Ward,  was  possessed  of 
a  coach-house  and  stable,  situate  in  Granby  Mews,  in  the  parish 
of  St.  Pancras,  Middlesex,  for  the  remainder  of  a  term  of  97 
years,  and  that  the  plaintiff,  *J.  Spencer,  occupied  the  same 
as  tenant  thereof  from  year  to  year  to  the  plaintiff,  E.  Ward, 
at  the  yearly  rent  of  222.,  and  carried  on  the  business  of  a  coach- 
master,  or  hackneyman  and  livery  and  bait  stable-keeper,  and 
used  the  premises  for  the  purposes  of  his  business  ;  *  *  that 
the  only  direct  means  of  communication  between  Granby  Mews 

(1)  London   Aasociation    of   Ship^      Joint  Committee,  '92,  3  Ch.  242,  271, 
owners  v.  London   and  India  Docks      62  L.  J.  Ch.  294,  67  L.  T.  238. 


1836. 
Au{f,  4. 


SH  A  DWELL, 
V.-C. 

[193] 


[  *194  ] 
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Spekces  and  the  Hampatead  Boad,  was  through  Granby  Street,  and  such 
London  and  communication  was  of  great  use  and  convenience  to  Ward  and 
rSlwa^Co   *^®  other  inhabitants  of  Granby  Street ;    *   *    that  the  carriages 

and  horses  belonging  to  Spencer  had  frequent  occasion  to  pass 
through  Granby  Street  to  and  from  the  Hampstead  Boad ;  that, 
by  the  Act  for  making  the  railway,  it  was  enacted  that,  in  all 
cases  wherein,  in  the  exercise  of  any  of  the  powers  by  the  Act 
granted,  any  part  of  any  carriage  or  horse  road  should  be  found 
necessary  to  be  cut  through,  raised,  sunk,  taken  or  so  much  injured 
as  to  be  impassable  or  inconvenient  for  passengers  or  carriages, 
or  the  persons  entitled  to  the  use  thereof,  the  Railway  Company 
should,  at  their  own  expense,  before  any  road  should  be  so  cut 
through,  raised,  sunk,  taken,  or  injured  as  aforesaid,  cause 
another  good  and  sufficient  road  (as  the  case  might  require)  to 
[  *195  ]  be  set  out  and  ''^made  instead  thereof,  as  convenient  for  passengers 
and  carriages  as  the  road  so  to  be  cut  through,  raised,  sunk,  taken 
or  injured  as  aforesaid,  or  as  near  thereto  as  might  be :  and  it 
was  further  enacted  that  the  Company  should,  at  their  own  costs 
and  charges,  within  two  years  from  the  passing  of  the  Act,  make 
and,  for  ever  thereafter,  keep  in  repair  a  good,  substantial  brick 
bridge  over  the  railway  authorized  to  be  made,  in  Granby  Street, 
so  as  to  leave  such  street  of  its  then  width  and  uninterrupted. 

The  bill  further  stated  that,  about  April,  1886,  the  Bailway 
Company  began  to  construct  their  railroad  under  Granby  Street, 
and  that,  about  the  1st  of  June,  1836,  they  completely  cut 
through  and  across  the  whole  of  that  street,  and  entirely  stopped 
up  the  carriage  and  horse>road  through  it,  and  that,  thereby,  all 
access  through  it  to  the  Hampstead  Road  for  horses  and  carriages, 
was  wholly  obstructed ;  and  that  the  street  and  the  horse  and 
carriage  road  through  the  same,  were  so  much  injured  as  to  be 
wholly  impassable  for  horses  or  carriages,  and  impassable  or 
[  196  ]  inconvenient  for  foot  passengers :  *  *  and  the  only  means 
of  communication  or  access  then  left  for  carriages  and  horses 
from  Granby  Street  to  the  Hampstead  Boad,  was  by  means  of 
a  very  circuitous  and  dangerous  unpaved  road,  called  Harrington 
Street :  that,  in  consequence  of  the  direct  communication  between 
the  Hampstead  Boad  and  Granby  Mews  being  stopped  up, 
Spencer  had  lost  nearly  the  whole  of  his  business.     *     *    * 
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The  bill   prayed  [among  other  things]  that  the   Company,      Spekoeb 
their  servants  and  agents,  might  be  restrained  from   catting  London  and 
through  or  injuring,  and  from  continuing  to  cut  through,  stop  R^Lw!f/co' 
up  and  injure  the  horse  and  carriage  road   leading  through       [  197  ] 
Granby  Street  to  the  Hampstead  Boad. 

The  defendants  demurred  generally  to  the  bill. 

Mr,  Wigram  and  Mr.  Booth,  in  support  of  the  demurrer, 
said  that  the  nuisance  complained  of  by  the  bill  was  a  public 
nuisance,  and  therefore,  the  relief  prayed  ought  to  have  been 
sought  by  information  and  not  by  bill :  Baines  v.  Baker  (1), 
Attorney 'General  v.  Cleaver  (2),  Mitf.  Treat.  144. 

Mr.  Knight,  Mr.  Jacob  and  Mr.  Stuart  appeared  in  support 
of  the  bill. 

The  Vice-Chancbllor  : 

The  q^nestion  is,  whether  a  case  is  not  stated  on  which  some 
relief  might  be  granted  ? 

The  power  of  the  Court  to  grant  that  species  of  injunction  [  198  ] 
which  Lord  Eldon  granted,  namely,  restraining  a  party  from 
allowing  a  thing  to  continue,  and  which  has  the  effect  of  making 
him  take  some  active  measures,  has  been  since  recognised  and 
acted  on  (3) ;  and  1  don't  see  why,  if  that  species  of  negative 
injunction  has  been  adopted,  it  should  not  be  adopted  here,  so 
as  to  prevent  the  parties  from  continuing  the  excavation  in  its 
present  state,  and  from  making  the  excavation  greater.  The 
injunction  asked  for,  as  far  as  it  restrains  the  defendants  from 
widening  the  excavation,  is  quite  of  the  common  sort ;  but  so  far 
as  it  seeks  to  prevent  its  continuance,  it  is  of  a  negative  kind, 
but  it  has  been  adopted  by  Lord  Eldon. 

With  respect  to  the  nature  of  the  grievance,  all  the  inhabitants 
of  Granby  Mews,  as  it  appears  to  me,  suffer  a  species  of  injury 
quite  distinct  from  that  done  to  his  Majesty's  subjects  in  general. 
If  the  excavation  were  much  widened,  it  might  prevent  all  ingress 
to  and  egress  from  Granby  Mews,  by  horses  and  carriages  ;  and 

(1)  Amb.  158.  (3)  See  Rankin  v.  ffuakissorif   33 

(2)  18  Yes.  211  (see  13  B.  E.  267).      B.  B.  86  (4  Sim.  13). 
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Spencbb  individuals  residing  in  the  Mews  might  be  wholly  blocked  up, 
London  and  by  narrowing  the  isthmus  to  an  extent  which  would  prevent 
Ra^lway'co   *^®^^  entrance  into  the  wider  world  beyond  them.     This  is  an 

injury  different  from  that  done  by  these  works  to  individuals 
in  general.  The  question  is,  whether  there  is  not  some  species 
of  mischief  done  or  intended  to  be  done,  in  respect  of  which 
these  individuals  have  a  right  to  apply.  It  is  plain  that  Spencer 
might  have  recovered  for  the  injury  he  suffered,  if  he  had  brought 
an  action.  I  do  not  mean  to  say  that  he  may,  therefore,  recover 
in  equity ;  but  it  does  appear  to  me,  in  respect  of  what  has  been 
[  *199  ]  done  *and  may  be  done,,  that  these  individuals  have  a  special 
right  quite  distinct  from  that  of  the  public  at  large.  As  I 
think,  therefore,  that  some  relief,  though  not  all  that  is  prayed 
by  the  bill,  may  be  given,  the  consequence  is  that  I  must 

Overrule  the  demurrer  (i). 


1836.  BELL  V.   TAYLOR  (2). 

Nov,  10. 
(8  Simons,  216—217.) 

^^^V.^"^^'  SoKcitor— Lien. 

P  '    '  A  defendant  was  decreed  to  deliver  up  certain  deeds  to  the  plaintiff. 

The  deeds  were  in  the  possession  of  the  defendant's  solicitor,  who  claimed 
a  lien  on  them  for  costs ;  but  the  Court,  on  motion,  ordered  him  to 
deliver  them  up,  and  to  pay  the  costs  of  the  motion  (3). 

By  the  decree  in  this  cause  (which  was  taken  pro  confesso),  the 
defendant,  Taylor,  had  been  ordered  to  deliver  up  to  the  plaintiff 
certain  deeds,  papers,  and  writings.  The  defendant  was  confined 
in  the  Fleet  Prison,  upon  an  attachment  for  contempt.  The 
deeds,  &c.  had  been  deposited  by  the  defendant  with  his  attorney, 
Prest,  for  the  purposes  of  the  suit,  and  were  admitted  to  be  either 
in  his  possession  or  in  that  of  Messrs.  Taylor  &  Co.  his  town 

agents. 

A  motion  was  now  made  on  behalf  of  the  plaintiff,  that  Prest, 
or  Taylor  &  Co.  might  be  ordered  to  deliver  up  to  the  plaintiff 
the  deeds,  &c.  referred  to  in  the  decree. 

(1)  The  defendants  appealed,  but,  (2)  Ex  relatione. 

before  the  appeal  was  heard,  the  suit  (3)  In  re  HawkeSy  *98,  2  Ch.  1,  67 

was  compromised.  li.  J.  Ch.  284,  78  L.  T.  336,  C.  A. 
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Mr.  Knight  and  Mr.  Forster  appeared  in  support  of  tfie       bbll 
motion.  .1,^^ 

Mr.  Cankrien,  for  Prest,  contended  that  he  had  a  lien  on  the 
documents  for  costs. 

Mr,  Sharpey  for  Messrs.  Taylor  &  Co.,  did  not  oppose  the 
motion. 


The  Vicb-Chancbllob  ordered  the  deeds,  &c.  to  be  delivered 
ap,  observing  that,  as  they  were  directed  by  the  decree  to  be 
given  up  to  the  plaintiff,  they  must  be  taken  to  have  been  his 
property  from  the  first,  and  consequently,  no  lien  could  have 
attached  upon  them :  and  his  Honour  ordered  Prest  to  pay  the 
costs  of  the  motion. 


[217] 


EVANS  V.  JACKSON  (1). 

(8  Simons,  217—219;  S.  C.  6  L.  J.  (N.  S.)  Ch.  8.) 

Trust  for  sale — Underlease. 

An  agreement  by  trustees  of  a  will,  to  grant  an  underlease  of  their 
testator's  leasehold  property,  is,  primd  facity  inconsiBtent  with  a  trust  for 
sale  of  it.  There  may  be,  however,  circumstances  to  justify  the  agree- 
ment ;  but  the  Court  cannot  enter  into  the  consideration  of  those 
circumstances  in  a  suit  for  specific  performance,  between  the  trustees 
and  the  underlessee,  the  cestuis  que  trust  not  being  parties  to  it. 

T.  OiiDHAM  bequeathed  a  house  at  Brixton  in  Surrey,  in  which 
he  resided  at  his  death  and  which  he  held  under  a  lease,  several 
years  of  which  were  then  unexpired,  to  the  plaintiffs,  in  trust 
absolately  to  sell  and  dispose  thereof  in  the  usual  manner :  and 
he  declared  trusts  of  the  proceeds  for  the  benefit  of  persons  not 
parties  to  the  suit,  and  appointed  the  plaintiffs  executors  of  his 
will.  The  plaintiffs  having  endeavoured,  but  without  success,  to 
i^U  the  house  both  by  public  auction  and  by  private  contract, 
agreed  with  the  defendant  to  grant  him  a  lease  of  it,  at  an 
improved  rent,  for  the  remainder  of  the  term  except  a  few  days. 
The  agreement  purported  to  be  entered  into  by  the  plaintiffs,  not 
as  trustees  but  as  executors.    The  defendant  having  refused  to 

(1)  Oceanic  Steam  Navigation   Co.      236,  50  L.  J.  Ch.  308,  43  L.  T.  743. 
V.  StUherberry  (1880)   16  Ch.    Div. 

11—2 


1836. 
Nov.  16,  16. 

Shadwell, 
V.-C. 

[217] 
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Etans       perform  the  agreement,  on  the  ground  that,  as  the  house  was 
jA0K80N«     bequeathed  to  the  plaintiffs  in  trust  to  sell,  they  could  not 
^Underlet  it,  the  bill  was  filed  to  compel  a  specific  performance. 

Mr,  Knight  and  Mr.  ChandlesSy  for  the  plaintiffs : 

The  plaintiffs  entered  into  the  agreement  as  executors ;  and, 
in  that  character,  they  had  a  right  either  to  sell  or  to  let  the 
house.     The  attempt  to  sell  was  not  an  acceptance  of  the  trust, 
but  was  incident  to  their  character  as  executors. 
[  218  ]  Executors  represent  their  testator,  and  are  bound  to  dispose 

of  his  property  in  the  best  manner  they  can.  Having  failed  in 
their  attempts  to  sell,  what  are  they  to  do  ?  Are  they  to  remain 
subject  to  the  rent  and  covenants  for  the  remainder  of  the  term  ? 

(The  Yice-Ghancellob  :  Do  you  say  that  the  plaintiffs  did  not 
accept  the  trust,  when  the  first  act  they  did,  was  to  advertise  the 
house  for  sale  ?) 

Supposing  that  they  did  accept  the  trust,  yet  cases  frequently 
arise  in  which  trustees  are  justified  in  departing  from  the  language 
of  the  trust.  Having  tried,  in  vain,  to  sell,  they  execute  their 
trust  cy  preSy  by  agreeing  to  grant  a  lease,  for  the  whole  term 
except  a  few  days,  at  an  increased  rent :  so  that  they  have,  in 
fact,  sold  the  house  ;  and  they  are  to  receive  the  purchase-money 
by  instalments. 

Mr.  Jacob  and  Mr.  Jaims  Rmsell  appeared  for  the  defendant ; 

But  the  Yice-Chancellor,  without  hearing  them,  said  : 

The  will  contains,  on  the  face  of  it,  an  express  trust  that  the 
executors  shall  sell  the  house ;  and,  prima  facie,  that  is  incon- 
sistent with  granting  a  lease.  It  is  true  that  there  might  be 
circumstances  to  justify  the  executors  in  departing  from  the  words 
of  the  trust.  But  the  record  is  not  so  constructed  as  to  enable 
me  to  enter  into  the  consideration  of  those  circumstances ;  for  the 
cestuis  que  trust  are  not  parties,  and,  in  their  absence,  I  cannot 
enter  into  the  consideration  of  the  particulars  which  might  tend 
to  shew  that  the  executors  were  justified  in  agreeing  to  grant  the 
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lease  :  and,  if  I  were  to  decree  the  defendant  to  take  the  lease,  I 
ahoold  subject  him  to  the  ordeal  of  a  suit  by  the  cestuis  que  trusty 
who  might  file  a  bill  to  shew  that  the  executors  were  not  justified 
in  granting  the  lease. 

Neither  of  the  parties  seem  to  have  suspected  that  there  was 
this  objection  ;  and  I  do  not  think  that,  after  the  matter  had 
proceeded  thus  far,  the  executors  were  wrong  in  taking  the 
opinion  of  the  Court,  and  therefore  it  seems  to  me  that  all  that 

I  can  do  is  to 

Dismiss  the  bill  without  costs. 


Eyanb 

V, 

Jackson. 


[219] 


MUNCH  V.   COCKERELL. 

(8  Simons,  219—237;  S.  C.  6  L.  J.  (N.  S.)  Ch.  9.) 

Bieacli  of  trust — Parties. 

Where  several  trustees  are  implicated  in  a  breach  of  trust,  the  cestui 
que  trust  is  not  at  liberty  to  file  a  bill,  to  recover  the  trust-fund,  against 
some  of  them  only,  but  must  make  all  the  trustees  who  are  living,  and 
the  representatives  of  such  of  them  as  are  dead,  parties. 

[This  was  a  report  on  demurrer  for  want  of  parties  of  a  case 
which  will  be  foand  reported  on  appeal  from  the  hearing  in 
5  My.  &  Gr.  128,  to  be  contained  in  a  later  volume  of  the  Revised 
Beports.  The  decision  upon  this  demurrer  contains  the  following 
comments  upon  the  case  of  Walker  v.  Symonds  (i),  which  may  be 
usefuUy  retained  here.] 


1836. 
Nov.  14,  18. 


Shadwell, 
V.-C. 

[219] 


The  Yice-Chancellor  : 

I  have  read  through  the  report  of  Walker  v.  Syvwnds.  Now 
that  case  itself  affords  one  instance  of  what  was  thought  at  least 
to  be  the  rule  in  the  profession:  because  the  representatives 
of  Donnithome  and  Griffith,  the  two  deceased  trustees,  were 
made  parties,  along  with  the  survi^ing  trustee :  and  I  observe 
that  Lord  Eldon  nowhere  lays  down  the  general  proposition 
that,  if  there  be  three  trustees  who  have  committed  default,  the 
suit  may,  at  the  option  of  the  plaintiff,  be  brought  ^against  one 
only.  He  says  no  such  thing :  but  what  he  does  say,  is  that, 
when  three  trustees  are  involved  in  one  common  breach  of  trust. 


Nov,  18. 

[  231  ] 


[  ♦232  ] 


(1)  19  B.  B.  155  (3  Swanst.  1). 
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Hunch  the  cestui  que  trust  suffering  from  that  breach  and  proving  that 
Cqokebbll.  the  tranBaction  was  neither  authorized  nor  adopted  by  him,  may 
proceed  against  any  or  all  of  the  trastees  (i) ;  but  his  Lordship 
does  not  tell  us  whether,  when  he  uses  the  words  ''may  proceed/' 
he  means  that  they  should  apply  to  proceedings  by  suit,  or  to 
proceedings  on  a  decree  which  has  been  obtained  in  a  suit.  There 
is  a  difference  between  bringing  the  suit,  originally,  against  all 
that  were  defaulters,  and  then,  when  a  decree  has  been  obtained, 
proceeding  on  the  decree  against  one  of  them  only,  and  proceeding, 
originally,  in  framing  the  suit  against  one  defaulter  only.  The 
language  of  Lord  Eldon  is  so  general  on  the  point,  that  I  do  not 
take  it  to  be  a  general  authority  for  the  proposition  that,  where 
several  trustees  have  made  default,  the  suit  may,  at  the  option 
of  the  plaintiff  (unless  there  be  special  circumstances  in  the  case), 
be  brought,  originally,  against  one  only.  It  may  constantly  happen 
that  there  has  been  default  in  some  trustees,  affecting  portions 
of  the  trust-fund ;  but,  if  there  be  other  trustees  that  represent 
the  fund,  it  is  quite  clear  that  that  which  is  the  fruit  of  the  suit, 
must  be  restored  as  part  of  the  fund,  and  must  be  handed  over 
to  the  other  trustees.    *    *     * 


1836.  BAETLE  V.  WILKIN  (2). 

Deo.  3. 
(8  Simons,  238—239.) 

Shadwell,  Costs — ^Foreclosure. 

^''^'  A  sum  due  on  mortgage  was  settled  on  a  maniage.      The  husband 

[  2^  ]  afterwards  obtained  a  decree  of   foreclosui-e,  in  a  suit  in  which  the 

mortgagor  and  the  trustee  of  the  settlement,  were  defendants.  The 
trustee's  costs  were  ordered  to  be  paid  by  the  plaintiff,  and  added  to  the 
mortgage-debt. 

Elizabeth,  the  wife  of  Thomas  Bartle,  lent,  before  her  marriage, 
300Z.  to  Wilkin,  on  mortgage  of  a  copyhold  estate ;  and,  on  her 
marriage,  a  settlement  was  made  of  that  sum.  Bartle  and  wife 
[  «239  ]  and  the  other  ^cestuis  que  trust  under  the  settlement,  filed  a  bill 
of  foreclosure  against  Wilkin  and  the  trustee  of  the  settlement, 
and  obtained  a  decree  of  foreclosure. 

The  question  was  whether  the  costs  of  the  trustee  were  to  be 
paid  by  the  plaintiffs. 

(1)  19  B.  R.  178  (3  Swanst.  75).  2  Dr.  &  War.  393,  403,  404. 

(2)  Foil.  Smith  V.  anchc8ter{]Sr2) 
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Mr.    Wigramy  for  the  plaintiffs,  referred  to    Wctherell  v.       Bartlb 
CoUtiw  (1).  Wilkin. 

Mr.  Wakefield,  for  the  defendant  Wilkin,  referred  to  Barry 
V.  Wrey  (2). 

The  Yice-Chancellob  said  that  Sir  T.  Plumeb*s  reasoning  in 
Wetherell  v.  Collins  applied  to  a  foreclosure  as  well  as  a  redemp- 
tion ;  that  in  Bari-y  v.  Wrey  the  legal  estate  had  been  assigned 
after  decree,  and,  therefore,  that  case  did  not  apply:  and  his 
Hononr  directed  the  trastee's  costs  to  be  paid  by  the  plaintiffs 
and  added  to  the  mortgage  debt. 


WALLIS  V.  TAYLOR. 

(8  Simons,  241—245;  6  L.  J.  (N.  S.)  Ch.  68.) 

Will — Construction — ^Executors  and  administrators. 

A  testatrix  gave  a  sum  of  stock  to  trustees,  for  the  separate  use  of  her 
daughter  for  life,  and,  after  her  death,  in  trust  for  her  executors  or 
administrators,  for  their  own  use  and  benefit  absolutely.  The  daughter, 
who  was  married,  but  lived  separate  from  her  husband,  made  a  will  by 
which  she  appointed  the  stock  to  A.  and  B.,  her  executors,  in  trust, 
subject  to  the  payment  of  her  debts,  &c.,  for  her  nephews  and  nieces. 
The  will  was  not  proved,  but  the  husband  took  out  administration  to  his 
wife :  Held,  that  the  wife  had  no  power  to  dispose  of  the  stock,  and  that 
the  husband  was  entitled  to  it. 

Elizabeth  Stanley,  widow,  by  her  will,  dated  the  11th  day 
of  May,  1807,  gave  and  bequeathed  all  the  principal  monies, 
stocks  or  funds  that  should  be  found  standing  in  her  name  at 
the  Bank  of  England  in  the  Three  per  cent.  Consolidated  Bank 
Annuities,  to  her  executors  thereinafter  named,  upon  trust,  as  to 
one  moiety  thereof,  for  her  daughter  Hannah,  the  wife  of  Thomas 
Forrest,  in  maimer  therein  mentioned,  and,  as  to  the  other  moiety 
or  half  part  of  the  said  principal  monies  in  the  Three  per  cent. 
Consolidated  Bank  Annuities,  upon  trust  to  permit  and  suffer 
her  daughter  Sophia,  then  the  wife  of  William  Mitchell,  to  receive 
and  take  the  interest,  dividends  and  profits  thereof,  for  her  life, 
to  and  for  her  own  use  and  benefit,  free  and  independent  of  the 


1836. 
Dec.  8. 

Shadwell, 
V.-C. 

[241] 


(1)  18  B.  B.  229  (3  Madd.  255). 


(2)  27  R.  R.  1 1 1  (3  Russ.  465). 
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Wallis      control,  debts  or  engagements  of  her  then  present  or  any  future 

Tatlob.  husband :  and  she  thereby  directed  that  her  daughter's  receipt 
alone  should  be  a  good  and  sufficient  discharge  from  the  same : 
and,  from  and  after  the  decease  of  her  daughter,  Sophia,  upon 

[  *242  ]  *tru8t  to  assign  and  transfer  the  last-mentioned  moiety  of  the 
principal  monies  Three  per  cent.  Annuities,  unto  the  executors 
or  administrators  of  her  said  daughter,  Sophia,  to  and  for  his, 
her  or  their  use  and  benefit  absolutely  for  ever :  and  the  testatrix 
appointed  two  of  the  defendants  executors  of  her  will. 

The  testatrix  died  in  November,  1809.  At  her  death  she  was 
possessed  of  2,200i.  Three  per  cent.  Consols. 

William  Mitchell  died  in  November,  1824 ;  and  in  February, 
1826,  his  widow  married  the  plaintiff.  In  December,  1835, 
Mrs.  Wallis  died.  For  some  years  before  her  death,  she  and 
her  husband  lived  separate  from  each  other- 
Mrs.  Wallis  made  a  will,  which,  after  reciting  the  will  of  her 
mother,  and  that  she  was  entitled,  under  it,  to  l,100i.  Three 
per  cent.  Consols,  proceeded  as  follows:  "I,  the  said  Sophia 
Wallis,  under  the  right  of  disposal  I  have  by  my  said  mother's 
will,  do  hereby  direct  that  the  executors  of  my  said  mother's 
will,  shall,  immediately  after  my  decease,  transfer  the  said 
1,100Z.  Three  per  cent.  Consolidated  Bank  Annuities  unto  my 
friends  Thomas  Ashley,  Bichard  Hallett  and  Thomas  Forrest, 
whom  I  appoint  executors  of  this  my  will :  and  I  direct  that  my 
said  executors  shall  thenceforth  stand  possessed  of  the  said 
1,100Z.  Three  per  cent.  Consolidated  Bank  Annuities  upon 
trust,  in  the  first  place,  to  pay,  satisfy  and  discharge  my  debts, 
funeral  and  testamentary  expenses,  and  then  upon  trust  to  pay 
to  W^.  M.  Mackenzie  and  Sophia  Mackenzie  the  sum  of  952.  each, 
and  to  transfer  the  residue  of  the  said  1,100Z.  Three  per  cent. 
Consolidated  Bank  Annuities,  unto  and  equally  amongst  my 
nephews  and  niece,  Thomas  Forrest,  W.  A.  Forrest  and  Sophia 

[  •243  ]  *  Jane  Forrest,  for  their  own  absolute  use  and  benefit."  This 
will  was  never  proved ;  but  in  January,  1836,  the  plaintiff  took 
out  administration  to  his  late  wife. 

The  bill  charged  that  the  will  made  by  Mrs.  Wallis  was 
invalid,  and  prayed  that  the  trustees  of  her  mother's  will  might 
be  decreed  to  transfer  the  1,100Z.  stock  to  the  plaintiff,  and  to 
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pay  to  him  the  dividends  that  had  accrued  thereon  since  his      Wallib 
wife's  death.  Ta^ob. 

Mr,  Stu/irt,  for  the  plaintiff,  contended  that,  under  Mrs. 
Stanley's  will,  the  plaintiff,  as  the  administrator  of  his  late 
wife,  was  absolutely  entitled  to  the  stock  for  his  own  benefit, 
and  cited  Sanders  v.  Franks  (i). 

Mr.  Turner,  for  the  trustees  of  Mrs.  Stanley's  will,  said  that 
all  they  required  was  full  and  complete  indemnity  in  disposing 
of  the  stock  :  that  two  questions  arose  on  Mrs.  Stanley's  will ; 
one  was  whether,  as  she  had  given  the  stock  to  her  daughter, 
for  her  separate  use  for  life,  and,  after  her  death,  to  her  executors 
or  administrators,  for  their  own  use  and  benefit,  that  did  not 
give  the  daughter  a  power  to  name  the  persons  who  were  to 
take,  as  they  were  to  take  beneficially  :  that  the  other  question 
was,  what  was  the  meaning  of  the  words  ''  executors  or  adminis- 
trators : "  that  those  words  had  been  frequently  held  to  mean 
next  of  kin ;  but  the  next  of  kin  of  Mrs.  VVallis  were  not  parties 
to  the  suit. 

J/r.  Walker,  for  Mrs.  Wallis's  executors : 

It  is  plain  that  Mrs.  Stanley  did  not  intend  that  her  daughter's 
husband  should  take  any  interest  in  the  fund,  *as  she  gave  it  to  [  *244  ] 
her  for  her  separate  use.  The  question  is,  whether  the  daughter 
had  a  power  to  appoint  the  fund.  The  fund  is  given  to  the 
executors  of  the  daughter  :  that  implies  that  the  testatrix 
intended  her  to  have  a  power  of  nominating  the  executors,  and, 
therefore,  it  ought  to  go  to  the  executors  nominated  by  her,  and 
not  to  her  husband.  But  if  not,  then  it  is  clear  that  her  next 
of  kin  are  entitled  to  it:  Buhner  v,Jay{2),  Palin  v.  Hills  {s), 
Baines  v.  Ottey  (4).   The  testatrix  could  not  have  had  the  executors 

(1)  17  R.  B.  202  (2  Madd.  147).  under  such  a  gift  in  their  repre- 

(2)  4  Sim.  48 ;    3  My.  &  K.  197,      sentative  capacity.— O.  A.  S. 

•a  case  in  which  (as  in  Palin  v.  Hills)  (3)  1  My.  &  K.  470.     Overruled, 

it  was  held  that  an  ultimate  trust  for  Clay  v.  Clay  (1885)   54  L.  J.    Gh. 

executors  and  administrators  might  648. 

take  effect  in  favour  of  next  of  kin.  (4)  36  R.   R.  352  (1    My.    &    K. 

The  law  is    now    settled   that   the  465). 

executors    or    administrators    take 
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WAjbi,i8  or  administrators,  though  she  might  have  had  the  next  of  kin 
Tatlob.  of  her  daughter  in  her  contemplation.  Mrs.  Wallis  was  married 
at  the  date  of  the  will ;  and,  if  she  had  had  children  by  her 
first  husband,  they,  according  to  the  construction  contended  for 
by  the  plaintiff,  would  not  take  any  part  of  the  fund,  but  the 
whole  would  go  to  her  second  husband. 

The  Vice-Chancellor  : 

Suppose  that  Mrs.  Stanley  did,  in  fact,  intend  that  the 
executors  or  administrators  of  her  daughter  should  take  the 
fund  for  their  own  benefit,  could  she  have  used  more  apt  and 
proper  words  to  express  her  intention  ? 

In  the  case  of  Palin  v.  Hills^  Lord  Brougham,  L.  C,  recognizes 
that  a  testator  may  provide  that  the  executors  of  a  person  may 
take  for  their  own  benefit :  for  his  Lordship  says :  "  The  question 
is  in  what  way,  by  what  means,  through  what  kind  of  substitu- 
tion,  is  the  testator  to  accomplish  his  purpose  of  preventing 
a  lapse  ?  He  may  have  done  it  either  by  providing  that  the 
legatee's  executor  or  administrator  should  take  (in  which  case 
[  '245  ]  *  there  must  be  express  words  to  indicate  the  intention  of  pre- 
venting a  lapse)  or  by  providing  that  the  residuary  legatee  or 
next  of  kin  of  the  legatee  should  take,  either  by  giving  it  over^ 
in  the  dark,  to  whomsoever  the  legatee  had  made  or  should  make 
his  executor,  or  the  Ordinary  should  make  his  administrator, 
and  whom  he  could  know  nothing  of." 

It  is  clear  that  the  testatrix  did  not  intend  that  her  daughter 
should  have  the  power  of  appointing  the  corpus  of  the  fund,  for 
she  has  limited  it  to  her  for  her  life  only  :  and,  as  she  has  given 
it  to  the  executors  or  administrators  of  her  daughter,  for  their 
own  use  and  benefit,  I  can  only  suppose  that  she  did  mean  what 
she  has  expressed,  namely,  that  the  executors  or  administrators- 
of  her  daughter,  should  take  for  their  own  benefit  (i). 

Declare  that  the  daughter  had  no  power  to  appoint  the  fund„ 
and  that  the  plaintiff  is  entitled  to  it  as  her  administrator. 

(1)  But  as  to  this  see  Johnson  v.  Roiith  (1858)  27  L.  J.  Ch.  305.— O.  A.  S. 
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DAVIES  V.   CLOUGH(l).  isse. 

Nov.  29,  30. 
(8  Simons,  262—269 ;  S.  C.  6  L.  J.  (N.  S.)  Ch.  113 ;  1  Jur.  5.)  [ 

SoUcitor  and  dient— Injunction.  Sh^wbll, 
A.,  a  solicitor,  had  been  employed  by  B.,  to  negotiate  and  conclude 

an  agreement  on  her  behalf.    Disputes  then  arose  between  them  as  to  ^  Appeal. 

A.'s  bills  of  costs,  which  B.  procured  to  be  taxed,  and  reduced.    A  looi. 

suit  was  subsequently  conmiencod  by  C.  against  B.,  the  object  of  which  wh 

was  to  set  aside  the  agreement,  and  in  which  A.  and  D.,  who  had  lately  1 

become  his  partner,  were  solicitors  for  C.    The  Court  restrained  A.  and  Lord 

D.  from  acting  as  the  solicitors  of  C.  in  the  suit,  and  restrained  A.  from  Cottemham, 

communicating  to  C.  any  information  relating  to  the  agreement,  that  ^'^* 

had  come  to  his  knowledge,  confidentially,  as  the  solicitor  of  B.  [  ^^^  ] 

In  1808  a  family  arrangement  was  made  between  Boger  Clough 
and  B.  Butler  Clough,  his  son,  under  which  B.  B.  Clough  became 
entitled  to  an  annuity  of  5002.  a  year,  charged  upon  an  estate 
to  which  he  was  entitled  in  remainder  expectant  on  his  father's 
death :  and  B.  B.  Clough  was  empowered  to  charge  the  estate, 
on  his  marriage,  with  a  jointure  of  3502.  a  year.  In  the  same 
year  B.  B.  Clough  married  the  defendant,  Amelia  Maria  Clough, 
having  previously  exercised  his  power  of  jointuring  in  her  favour. 

In  1817  B.  Clough,  who  was  a  partner  in  a  bank,  became  [  ^^^  3 
bankrupt.  His  assignees  having  agreed  to  sell  a  portion  of  the 
estate,  claims  were  made  by  B.  B.  Clough  in  respect  of  his  annuity, 
and  by  his  widow  in  respect  of  her  jointure.  The  assignees 
were  afterwards  allowed  to  complete  the  sale,  on  relinquishing 
their  claim  to  the  remainder  of  the  estate  ;  but  in  1830,  and  before 
the  claims  of  B.  B.  Clough  and  his  wife  were  finally  settled,  the 
former  died,  having  appointed  his  wife  his  executrix. 

On  B.  B.  Clough's  death,  the  portion  of  the  estate  remaining 
unsold  descended  to  his  only  child,  Amelia,  the  wife  of  the 
defendant  Walter  Powell  Jones.  On  the  9th  of  August,  1831, 
an  agreement  was  made  between  Mrs.  Clough,  Mr.  and  Mrs. 
Powell  Jones  and  the  assignees  of  B.  Clough,  which  was  after- 
wards varied  by  an  agreement  of  the  7th  of  October,  1832.  The 
effect  of  the  agreement  so  varied  was  that  Walter  Powell  Jones 
should  pay  3,160Z.  to  Mrs.  Clough,  and  that  she  should  relinquish 
her  jointure,  and  the  arrears  of  her  late  husband's  annuity, 
amounting  to  6,7502. 

(1)  Little  V.  KiHfjmxKxf  Coilienes  Co,  (1882)  20  Ch.  Div.  733. 
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Davies  H.  Jones,  who  had  acted  as  the  solicitor  of  the  Glough  family 

Clouoh.  fi'om  the  year  1815,  was  employed  by  Mrs.  Clough  as  her 
solicitor  in  negotiating  and  concluding  the  before-mentioned 
agreement.  In  December,  1882,  he  received  from  Mrs.  Clough 
350Z.,  being  the  amount  of  certain  costs  which  he  alleged  to  be 
due  to  him  from  her  late  husband.  Shortly  afterwards  he  made 
a  further  demand  upon  her  of  the  like  nature,  and  on  her  resisting 
it,  he  brought  an  action  against  her  in  the  Court  of  King's  Bench. 
Mrs.  Clough  then  obtained  an  order  for  taxing  his  bills  of  costs. 

[  ♦264  ]  The  Master  found  that  H.  Jones  had  been  overpaid,  and  *ordered 
him  to  refund  part  of  the  850/.  and  pay  the  costs  of  taxation. 
H.  Jones  then  obtained  an  order  to  review  the  taxation.  The 
Master,  however,  came  to  the  same  conclusion  as  before,  and 
ordered  H.  Jones  to  pay  the  costs  of  the  re-taxation. 

In  1884  H.  Jones  filed  a  creditor's  bill  against  Mrs.  Clough,  as 
the  personal  representative  of  her  late  husband.  In  May,  1885, 
the  bill  was  dismissed  for  want  of  prosecution. 

In  August,  1885,  the  bill  in  this  cause  (which  also  was  a 
creditor's  bill)  was  filed  against  Mrs.  Clough  and  Mr.  and  Mrs. 
Powell  Jones  :  alleging  that  the  assets  of  B.  B.  Clough  consisted, 
amongst  other  things,  of  the  arrears  of  his  annuity,  amounting 
to  6,750i.  Mrs.  Clough  put  in  her  answer,  in  which  she  denied 
that  she  had  received  anything  in  respect  of  the  annuity.  In 
April,  1886,  the  bill  was  amended,  and  a  detailed  statement  of 
the  transactions  before  mentioned  was  introduced  into  it.  The 
amended  bill  insisted  that  the  8,1602.  was  paid  to  Mrs.  Clough 
in  part  satisfaction  of  the  arrears  of  her  late  husband's  annuity, 
and  prayed  that  that  sum  might  be  declared  to  belong  to  his 
estate. 

H.  Jones  and  one  Fay,  who  had  been  his  clerk  but  was  now 
his  partner,  were  the  solicitors  for  the  plaintiffs  in  this  suit ;  and 
a  motion,  supported  by  affidavits,  was  now  made  on  behalf  of 
Mrs.  Clough,  that  the  plaintiffs  might  be  restrained  from  employ- 
ing Messrs.  Jones  and  Fay  as  their  solicitors  in  this  suit,  or  as 
their  attomies  and  solicitors  in  any  other  suit  in  equity  or  action 
at  law,  commenced  or  to  be  commenced  by  the  plaintiffs  against 
Mrs.  Clough  as  executrix  of  R.  Butler  Clough,  in  respect  of  any 

t  '265  ]      property  alleged  to  be  *part  of  his  estate,  the  title  to  which  was 
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attempted  to  be  eBtablished  upon  the  construction  of  any  agree-  Davisb 
ment  or  other  transaction  which  came  to  the  knowledge  of  Jones  clouoh. 
and  Fay,  as  attomies  and  solicitors  to  E.  B.  Clough,  or  of  Mrs. 
Clough  since  his  decease,  or  which  came  to  the  knowledge  of  Fay 
as  clerk  to  Jones,  during  the  time  that  Jones  was  concerned  for 
R.  B.  Clough  or  Mrs.  Clough,  as  such  attorney  or  solicitor ;  and 
also  to  restrain  them  from  acting  as  solicitors  and  attornies  for 
the  plaintiffs  in  any  such  suits  or  actions,  and  from  communi- 
cating to  them,  their  counsel,  clerks  in  Court,  solicitors,  attomies 
or  agents,  any  information  relating  to  the  matters  in  dispute  in 
such  suits  or  actions  which  had  come  to  the  knowledge  of  Jones 
and  Fay  as  such  solicitors  and  attornies  as  aforesaid,  or  which 
had  come  to  the  knowledge  of  Fay  as  clerk  to  Jones  while 
concerned  for  B.  B.  Clough  or  Mrs.  Clough  as  such  attorney  or 
solicitor. 

Mr.  Knight  and  Mi\  Shadwell,  in  support  of  the  motion, 
said  that  the  bill  contained  matter  relating  to  family  arrange- 
ments which  had  come  to  the  knowledge  of  H.  Jones  whilst  he 
was  acting  as  the  solicitor  of  Mrs.  Clough  :  that  in  disclosing  to 
the  plaintiffs  what  had  so  come  to  his  knowledge,  he  had  com- 
mitted a  gross  breach  of  professional  confidence:  that  he  had 
instigated  the  plaintiffs  to  institute  the  suit,  in  order  to  be 
revenged  upon  Mrs.  Clough  for  having  taxed  his  bills ;  and  that 
he  had  agreed  to  indemnify  the  plaintiffs  from  the  costs  of  the 
suit,  so  that  it  was,  in  fact,  his  suit :  Cholmondeley  v.  Clinton  (i), 
Beer  v.  Ward  (2),  Robinson  v.  MvUett  (3). 

Mr.  Jacob  and  Mr.  Koe^  for  the  plaintiffs,  said  that  the  [  266  ] 
motion  was  founded  on  the  erroneous  assumption  that  Mr.  Jones 
was  under  an  obligation  of  secrecy,  not  only  as  the  solicitor  of 
Mrs.  Clough,  but  also  as  the  solicitor  of  her  late  husband ;  but 
that  it  had  never  yet  been  decided  that  the  right  to  enforce 
secrecy  would  pass  from  a  deceased  client  to  his  personal  repre- 
sentative :  that  the  matters  as  to  which  secrecy  was  now  sought 
to  be  imposed,  had  been  disclosed  in  the  course  of  the  proceedings 

(1)  13  R.  B.  183  (19  Ves.  261).  (3)  18  E.  E.  723  (4  Price,  353). 

(2)  23  B.  B.  3  (Jac.  77). 
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Da  VIES      in  the  bankruptcy  of  Roger  Clough,  and  in  the  taxation  of  Jones's 

I* 

Clough.  bills  of  costs,  or,  in  other  words,  they  had  been  made  known  to 
the  whole  world:  Johnson  v.  Marnott  (i),  Orissell  v.  Peto{2)y 
Brieheno  v.  Thorp  (3), 

Mr.  Temple  and  Mr.  G.  liichanlsy  for  H.  Jones. 

Mr.  B.  Anderdon,  for  Mr.  Fay,  said  that  Fay  was  clerk  to 
Mr.  Jones  until  1829 ;  that  he  then  left  Jones,  and  did  not  return 
until  1834,  when  he  was  taken  into  partnership :  that  all  the 
transactions  to  which  the  suit  related,  took  place  prior  to  1834, 
and  he  had  never  been  consulted  either  by  Mrs.  Clough  or  by 
E.  B.  Clough,  and,  consequently,  that  the  injunction  ought  not 
to  be  extended  to  him. 

The  Vice-Chancellor  : 

It  appears,  from  the  affidavits  filed  by  Mrs.  Clough,  that  Mr. 
H.  Jones  was  confidentially  employed  by  her,  in  the  negotiation 
of  the  agreement  by  virtue  of  which  the  3,160Z.  was  paid  to  her. 
It  is  true  that  the  notice  of  motion  goes  to  restrain  him  from 
[  *267  ]  ^  making  any  communication  *of  matters  which  he  learnt  as 
solicitor  of  E.  B.  Clough :  but  it  is  not  at  all  necessary  to  con- 
sider whether  I  ought  to  interfere  as  to  anything  that  Jones  did 
or  learnt  as  the  solicitor  of  E.  B.  Clough.  The  question  to  be 
considered  is  whether  he  ought  to  be  permitted  to  act  as  the 
solicitor  of  the  plaintiffs  in  this  suit,  the  object  of  which  is  to  set 
aside  that  very  transaction  which  was  brought  to  maturity  by 
himself,  when  he  was  acting  as  the  solicitor  of  Mrs.  Clough. 

I  have  not  been  able  to  find  any  authority  exactly  in  point, 
and  must,  therefore,  proceed  upon  some  general  principle.  The 
cases,  however,  appear  to  afford  this  general  principle,  namely, 
that  all  Courts  may  exercise  an  authority  over  their  own  officers 
as  to  the  propriety  of  their  behaviour :  for  applications  have  been 
repeatedly  made  to  restrain  solicitors  who  had  acted  on  one  side, 
from  acting  on  the  other,  and  those  applications  have  failed  or 
succeeded  upon  their  own  particular  grounds,  but  never  because 
the  Court  had  no  jurisdiction. 

(1)  2  0.  &  M.  183.  (3)  23  E.  E.  69  (Jac.  300). 

(2)  9  Bing.  1. 
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The  question  therefore  is  whether  the  circumstances  of  this       Davies 
ease  furnish  a  ground  for  interference.    For  my  own  part,  I      clouoh. 
cannot  consider  anything  to  be  a  greater  breach  of  professional 
duty,  than  for  a  solicitor,  first  of  all,  as  the  solicitor  of  one  party, 
to  carry  on  a  negotiation  for  the  benefit  of  that  party  and  have  it 
completed,  and,  afterwards,  to  act  as  the  solicitor  for  other  parties, 
in  order 9  by  his  own  personal  knowledge  of  the  transaction,  to 
destroy  that  which  he  had  done  for  his  former  client :  and  that,  not 
because  he  was  discharged  by  his  former  client,  but  because  he 
made  an  exorbitant  demand,  which  was  resisted  and,  ultimately, 
defeated  :   so  that  he  virtually  discharged  himself.  Such  conduct 
appears  to  *me  to  be  such  a  flagrant  breach  of  that  duty  which  a       [  *268  ] 
solicitor  owes  to  his  client,  that  the  Court  is  bound  to  interfere. 

There  is  another  circumstance  in  this  case  which  ought  to  be 
observed  upon.  The  bill  is  filed  by  two  persons  named  Davies, 
who  have  put  forth  a  statement  of  their  right  to  retain  Mr.  Jones  ; 
and,  upon  an  insinuation  being  made  by  the  defendant,  that 
Mr.  Jones  had  not  been  retained  by  the  plaintiffs,  an  affidavit 
was  made  containing  a  statement  of  the  most  comprehensive 
retainer  in  writing  by  a  client  of  a  solicitor  that  I  have  ever  seen. 
It  furnishes  the  solicitor  with  every  species  of  right  to  wage  war 
with  all  mankind  on  behalf  of  his  client.  But,  notwithstanding, 
I  am  satisfied  that  the  observation  made  by  Mr.  Knight  is  perfectly 
correct,  namely,  that  though,  in  point  of  form,  the  plaintiffs  may 
have  retained  Jones,  yet  in  point  of  substance  he  has  retained 
them.  They,  no  doubt,  are  his  creatures  for  the  purposes  of  this 
suit,  which,  as  I  understand  the  affidavits,  is  nothing  more  than 
a  malevolent  effusion  of  spite,  because  Mrs.  Glough  not  only 
required  Mr.  Jones*s  bills  to  be  taxed,  but  succeeded  in  having 
them  very  much  reduced  on  the  taxation. 

Nothing,  however,  appears  in  this  case  to  affect  the  character 
of  Mr.  Fay :  because  he  left  the  office  of  Mr.  Jones  (where  he 
was  clerk)  in  1829,  and  came  to  London,  and  did  not  return  and 
enter  into  partnership  until  a  late  period.  But  it  is  to  be  observed 
that,  if  two  solicitors  are  in  partnership,  and  are  carrying  on  a 
suit  as  partners,  if  it  is  right  to  restrain  one  of  them,  the  other, 
of  necessity,  cannot  carry  it  on ;  because  the  act  of  one  partner 
is,  in  law,  the  act  of  both.     Therefore,  *if  it  is  right  to  restrain       [  *269  ] 
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Jones,  it  follows,  as  a  necessary  consequence,  that  Fay  must  be 
restrained  also. 

Then  it  was  said  that  no  further  information  remained  to  be 
disclosed,  as  the  affidavits  in  the  King's  Bench  had  detailed  the 
whole  transaction.  In  my  opinion,  however,  this  is  an  erroneous 
view  of  the  case :  for,  though  those  affidavits  did  disclose  a  good 
deal  of  the  case,  they  did  not  disclose  the  whole  of  it. 

It  seems  to  me,  therefore,  that  I  have  a  sufficient  case  before 
me  to  make  it  my  duty  to  direct  that  the  plaintiffs  should  be 
restrained  from  employing  Mr.  H.  Jones  and  Mr.  Fay  as  their 
solicitors  in  the  present  suit :  and  I  think  it  ought  to  be  part  of 
the  order,  that  Jones  should  be  restrained  from  communicating, 
to  the  plaintiffs  or  either  of  them,  any  information  relating  to 
the  agreements  of  1831  and  1832  which  came  to  his  knowledge, 
confidentially,  as  the  solicitor  of  Mrs.  Glough. 

I  also  think  it  right  to  direct  that  the  plaintiffs  shall  pay  the 
costs  of  the  motion  ;  because,  although  it  may  be  true  that  they 
themselves  know  very  little  about  the  matter,  yet  they  must  be 
taken  to  know  the  circumstances  of  their  own  cause ;  and  if,  as 
there  is  great  reason  to  believe,  they  are  the  mere  puppets  of 
Mr.  Jones,  and  are  indemnified  by  him  against  the  consequences 
of  this  suit,  those  costs  will  fall  upon  the  party  who  ought  to 
pay  them  (i). 


1837. 

Jan.  24,  26, 
27,  28. 
May  6. 


Shadwell, 
V.-C. 

1838. 

Ja7i.  11,  12, 

13. 

Nov,  19. 

Lord 

COTTENHAH, 

L.C. 
[  279] 


PRICE  V.  DEWHURST(2). 

(8  Simons.  279—309 ;  S.  C.  6  L.  J.  (N.  S.)  Ch.  226 ;  on  appeal,  4  Myl.  &  Cr. 
76—86 ;  S.  C.  8  L.  J.  (N.  S.)  Ch.  57  ;  2  Jur.  1006.) 

Will — Domicile — Foreign  judgment. 

In  and  before  1805,  A.  and  his  wife,  who  were  British-bom  subjects, 
were  domiciled  and  naturalised  in  the  Danish  island  of  St.  Croix.  In 
1805  they  came  to  England,  and  were  domiciled  there  at  their  deaths. 
In  1807  they  made  a  joint  will,  by  which  they  bequeathed  a  sum 
belonging  to  them  jointly  and  which  was  invested  on  a  mortgage  in 
St.  Croix,  amongst  their  children  and  grandchildren,  and  appointed 
their  son  and  the  husband  of  one  of  their  deceased  daughters  (both  of 
whom  were  Danish  subjects  domiciled  in  St.  Croix)  their  executors.  In 
1814,  A.  made  a  separate  will,  by  which  he  gave  the  mortgage-money 

(1)  Affirmed  by  the  Lokd  Chan-      heimer  (1882)  10  Q.  B.  Div.  295,  52 


CELLOB  in  February,  1837. 

(2)  Ochseiibein  v.  PapeJier  (1873) 
L.  R.  8  Ch.  695,  42  L.  J.  Ch.  861,  28 
L.  T.  459 ;  and  cp.  Abotiloffv,  Opperi- 


L.  J.  Q.  B.  1,  47  L.  T.  325 ;  Vadal^i 
V.  Lawea  (1890)  25  Q.  B.  Div.  310, 
63  L.  T.  128. 
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to  his  wife.     A.  died  in  1819.    In  1822,  the  wife  made  a  will,  by  which         Pbicb 
Bhe  gave  the  money  to  two  of  her  daughtera.    She  died  in  the  same  year.  v- 

The  separate  wills  were  proved  in  the  Prerogative  Court  of  Canterbury.     D^^whuest. 
Afterwards,  the  joint  will  was  proved,  in  St.  Croix,  by  the  executors 
named  in  it :  Held,  that  the  legatees  under  Mrs.  Seaton's  will,  and  not 
the  legatees  under  the  joint  will,  were  entitled  to  the  mortgage-money. 

The  judgment  of  a  foreign  Court,  consisting  of  persons  interested  in 
the  property  in  dispute,  will  be  disregarded  in  the  Courts  of  this  country. 

[Thb  facts  of  this  case  are  concisely  and  sufficiently  set  forth  in 
the  judgment  of  the  Yice-Ghancellob.] 


Mr.  Knight  and  Mr,  Beiheli,  for  the  plaintiffs  [the  legatees        [  280  ] 
under  the  separate  will  of  Mrs.  Seaton  (see  head-note)  ] : 

The  succession  to  the  personal  estate  of  a  person  who  dies  [  290  ] 
intestate,  is  regulated  by  the  law  of  the  country  in  which  he  was 
domiciled  at  his  death :  and,  if  the  deceased  has  left  more  than  one 
will,  the  question  which  was  his  last  will  and  what  construction 
ought  to  be  put  upon  it,  must  be  decided  by  the  same  law.  *  * 
That  which  the  defendants  call  an  Executors'  Court  of  Dealing, 
was  no  court  of  justice  at  all ;  it  was  a  mere  domestic  assembly, 
consisting  of  ^parties  who  decided  in  their  own  favour.  When  a  [  *29i  ] 
foreign  judgment  is  set  up,  it  is  not  sufficient  to  say  that  it  is  res 
judicata ;  but  the  Court  must  be  shewn  to  be  a  court  of  competent 
jurisdiction :  if  not,  the  judgment  is  a  mere  nullity.  *  *  When- 
ever the  judgment  of  a  foreign  Court  can  be  shewn  to  be  contrary 
to  the  ,/tM  ^enttti7?i,  it  must  be  regarded  as  a  nullity.     «     «     * 

Mr.  Jacob  and  Mr.  Sharps,  for  all  the  defendants  [who       [  292  ] 
claimed  under  the  joint  will],  except  Henry  Seaton,  the 
younger,  who  was  out  of  the  jurisdiction : 

*  *  The  judgment  of  [the  High  Court  of  Copenhagen]  is 
conclusive,  and  cannot  be  called  in  question  in  any  of  the  Courts 
of  this  country. 

Mr..  Knight,  in  reply.  [  294  ] 

[A  great  many  cases  were  cited  by  counsel,  to  which,  in  the 
existing  state  of  the  law,  it  is  no  longer  necessary  to  refer.  The 
judgment  in  this  case  contains  references  to  such  of  the  cases 
as  are  material  to  the  decision.] 
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Price        The  Yice-Chancellob  : 

9, 

Dewhitbst.        This  case  came  before  me  under  the  following  circumstances : 
May  6.  Mr.  Henry  Seaton,  the  elder,  married  a  lady  of  the  name  of 

[  297  ]  Catherine  Newton  ;  and  a  question  has  been  made  in  the  cause, 
whether  they  were  British-bom  subjects,  and  whether  they  were 
domiciled  British  subjects  at  the  times  of  their  deaths.  But  I 
think  that  both  those  facts  have  been  satisfactorily  proved  by  the 
evidence  in  the  cause. 

In  1805  they  left  the  island  of  St.  Croix,  where  they  had 
resided  for  several  years,  and  came  to  England.  In  the  year 
1807,  when  the  habits  and  feelings  that  they  acquired  in  St.  Croix 
may  be  supposed  still  to  have  had  some  operation  on  their  minds, 
[  *298  ]  they  made  a  joint  will  *which  was  capable  of  taking  effect  in  a 
country  where  the  Danish  law  was  administered.  But,  after  that 
will  was  made,  namely^  on  the  5th  of  April,  1814,  Mr.  Seaton 
made  a  sole  will^  by  which  he  appointed  his  wife  his  sole 
executrix  and  residuary  legatee.  He  died  on  the  29th  of  July, 
1819,  and  Mrs.  Seaton  proved  his  will  in  the  Prerogative  Court 
of  Canterbury. 

The  will  of  Mrs.  Seaton's  brother  had  given  her  a  sum  of 
60;000  pieces  of  eight,  which,  shortly  after  the  death  of  her 
brother,  was  invested  on  a  mortgage  of  a  Danish  plantation  in 
the  island  of  St.  Croix,  which  was  made  to  Mr.  Seaton  by  a 
gentleman  named  Peter  Markoe.  There  is  evidence  to  shew 
that,  after  the  death  of  Mr.  Seaton,  the  interest  upon  the  mort- 
gage was  paid,  as  it  ought  to  have  been,  to  Mrs.  Seaton  during 
her  life.  She  made  her  will  in  July,  1822 :  and  by  that  will 
she  gave  all  her  real  and  personal  estate  to  two  of  her  daughters, 
Mrs.  Mary  Frank  Hennessy  and  Mrs.  Ann  Akers  Price :  and  she 
made  Mrs.  Frank  Hennessy  her  sole  executrix.  But,  on  the 
1st  of  November,  1822,  she  made  a  codicil,  by  which  she  made 
Mrs.  Price  the  joint  executrix  with  Mrs.  Hennessy.  Mrs.  Seaton 
died  in  November,  1822 ;  and,  on  the  21st  of  that  month  her 
will  and  codicil  were  proved  in  the  Prerogative  Court  of 
Canterbury  by  her  two  daughters. 

Mr.  Seaton  and  his  wife  had  four  children,  namely,  a  son, 
Henry,  and  three  daughters,  Mrs.  Hennessy  and  Mrs.  Price,  and 
another  daughter,  Elizabeth,  who  married  the  defendant,  Edward 
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Dewhorst.    Mrs.  Dewhurst  died  before  the  joint  will  was  made.        Pbiob 

The  effect  of  the  joint  will  was  to  give  one-fourth  of  the  personal    dewhubst. 

property  of  the  husband  and  wife,  to  each  of  the  living  children, 

and  the  remaining  one-fourth  among  the  three  children  *of  the       [  *299  ] 

deceased  child,  Mrs.  Dewhurst.    Mrs.  Hennessy  died  after  she 

had  proved  her  mother's  will :  and  administration  has  been  taken 

out  to  her,  in  this  country,  by  Mrs.  Price.    After  the  probate  had 

been  granted  of  Mrs.  Seaton's  will,  some  steps  were  taken,  in  the 

island  of  St.  Croix,  which  were  equivalent  to  the  proof  of  the  joint 

will:  and  also  some  further  proceedings  took  place  there  in  respect 

to  that  will,  which  really  constitute  the  question  in  the  cause. 

Now  I  take  it  to  be  quite  clear  that,  if  there  had  been  nothing 
more  than  this,  namely,  probate  first  of  all  granted  of  the 
husband's  will  by  the  Prerogative  Court  here,  by  which  will  his 
wife  was  made  executrix  and  residuary  legatee,  and  then  probate 
had  been  granted,  in  this  country,  of  the  wife's  will,  any  other 
probate  that  might  have  been  granted  in  any  other  country, 
would,  by  the  law  of  this  country,  be  only  subservient  to  the 
probate  granted  here. 

I  have  nothing  whatever  to  do,  as  I  apprehend,  with  foreign 
law.  I  am  to  administer  the  English  law  ;  and  I  apprehend  it  is 
now  clearly  established  by  a  great  variety  of  cases  which  it  is  not 
necessary  to  go  through  in  detail,  such  as  Bruce  v.  Bruce,  Hog 
V.  LaMey  and  Kilpatrick  v.  Kilpatrick  (which  are  all  mentioned 
in  6th  Brown's  Parliamentary  Cases,  pp.  566,  573  and  577), 
Pipon  V.  Pipon  (i)  and  Bum  v.  Cole  (2),  and  several  others,  that  the 
rule  of  law  is  this,  that  where  a  person  dies  intestate,  his  personal 
estate  is  to  be  administered  according  to  the  law  of  the  country 
in  which  he  was  domiciled  at  the  time  of  his  death,  whether  he 
was  a  British  subject  or  not ;  and  the  question  whether  he  died 
intestate  or  not  must  be  determined  by  the  law  of  the  same 
country.  [Upon  this  point  his  Honour  referred  to  Stanley  v. 
Berneg  (3)  and  Thornton  v.  Ctiiding  (4),  and  then  continued  as 
follows  :l 

In  Anstrutker  v.  Chalmer{5)  the  case  was  this:   a  native  of       [  30i  ] 

(1)  Ambler,  25.  (4)  See  post,  p.  191. 

(2)  Ambler,  415.  (5)  29  R.  E.  48  (2  Sim.  1). 

(3)  3  Hagg.  Ecc.  Hep.  373. 
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PuoB        Scotland,  domiciled  in  England,  having  personal  property  only, 
Dewhubst.    executed,  during  a  visit  to  Scotland  and  deposited  there,  a  will 

[  *302  ]  prepared  in  the  Scotch  form,  and  *died  in  England :  and  it  was 
held  tiiat  the  will  was  to  be  construed  according  to  the  English 
law.  The  effect  of  that  decision  was  that,  inasmuch  as  the 
residuary  legatee  died  in  the  lifetime  of  the  testator,  there  was  a 
trust  for  the  next  of  kin. 

But  it  appears  to  me  that,  in  this  case,  there  is  not  so  much 
of  question  how  the  will  shall  be  construed;  because  here  an 
instrument  has  been  admitted  to  probate,  by  the  Prerogative 
Court  of  this  country,  which,  upon  the  face  of  it,  is  the  will 
of  an  English  person ;  therefore,  there  is  no  method  whatever 
of  construing  that  will  but  by  applying  English  law  to  it. 

But  then  another  question  arises,  namely,  whether,  in  con- 
sequence of  some  proceedings  that  took  place  in  the  island 
of  St.  Croix — proceedings  in  the  nature  of  a  judicial  decision — 
there  has  not  been  such  an  operation  as  will  prevent  this  Court 
from  applying  the  rule  of  English  law  to  the  personal  property  of 
the  deceased  ?  *  ^  I  shall  not  enter  into  that  question ;  but 
this  I  apprehend  I  am  at  liberty  to  do,  namely,  to  see  whether  a 
judgment  obtained  abroad,  has  been  fraudulently  obtained  or 

[  *S03  ]  not ;  and  I  apprehend  that,  if  the  Court  finds  that  ^certain 
proceedings  abroad  have  been  fraudulent,  then  it  is  at  liberty  to 
deal  with  the  parties  it  finds  before  it  and  the  subject  it  has  to 
administer,  just  in  the  same  manner  as  if  the  foreign  judgment 
had  never  taken  place. 

[His  Honour  then  referred  to  an  unreported  case  of  Blake  v. 
Smith  as  shewing  that  a  foreign  judgment  obtained  by  fraud 
will  not  prevent  the  Court  from  giving  effect  to  a  plaintiff's 
rights  by  injunction ;  and  he  then  continued  his  judgment 
as  follows :  ] 

[  304  ]  Now  I  take  that  to  be  quite  consistent  with  the  principles  on 

which  this  Court  acts ;  and  it  is  of  no  consequence  where  the 

[  *305  ]  judgment  *is  given,  if  it  appears  to  have  been  obtained  by  fraud : 
in  every  such  case  the  Court  will  consider  it  as  a  nullity. 

Then  the  question  is  whether  the  proceedings  that  have  taken 
place  in  what  is  called  the  Executor's  Court  of  Dealing  in  the 
island  of  St.  Croix,  can  be  considered  to  be  fair  and  just;  or 
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\9\ietl1eT,  on  the  contrary,  they  do  not,  on  the  face  of  them,  carry 

eoTmction  that  they  were  fraudulent  ? 

It  seems  that  Mr.  Henry  Seaton  the  son  and  Mr.  Dewhurst, 
having  ohtained  a  Danish  probate  of  the  joint  will,  imagined 
that  they  were  entitled,  according  to  the  Danish  law,  to  hold 
an  Executor's  Court  of  Dealing  :  and  Danish  lawyers  have  been 
eicamined  as  to  the  nature  and  jurisdiction  of  that  Court ;  and 
they  do  not  differ  much  in  their  opinions  upon  the  subject. 
[His  Honour  here  read  the  evidence  given  by  the  advocates 
practising  in  St.  Croix  and  in  the  High  Court  at  Copenhagen (1).] 
As  I  understand  the  language  of  the  advocate  in  St.  Croix,  he  is 


Pbios 
Dewuubbt. 


(1)  The  foUowing  evidence  upon 
this  point  is  taken  from  pp.  283 — 
2H6  of  the  original  report. 

A  Danish  advocate  practising  in 
St.  Croix,  deposed  as  follows:  **That 
the  Court  of  Dealing  is  the  proper  tri- 
bunal for  deciding  upon  the  validity 
•of  a  disposition  by  will  of  anything 
left  by  a  deceased  person,  and,  con- 
sequently, also  of  money  secured 
upon  mortgage  of  land.  This  Court 
is  authorized  to  take  the  whole 
property  left,  of  any  and  every 
4lenomination,  under  administration, 
to  realise  and  otherwise  dispose  of  the 
same  in  order  to  pay  and  liquidate 
the  debts  of  the  deceased,  and  to 
divide  the  property  between  his  or 
her  heirs,  either  agreeable  to  a  wiU 
made  in  a  legal  form,  or  agreeable 
to  common  law.  If  a  person  or 
persons,  however,  by  his  or  their 
wiU  duly  confirmed  by  his  Majesty 
the  King,  or  otherwise,  conformable 
to  or  not  in  opposition  with  the  exist- 
ing laws  and  ordinances,  appoints  or 
constitutes  one  or  more  of  his  or 
their  friends  or  relations  to  be  his  or 
their  executors  and  dealing-masters, 
administrators  and  assigns,  incassator 
and  gnardian  to  minors,  such  person 
or  persons  constitute  a  Court  or 
tribunal  which,  properly,  may  be 
called  an  Executor's  Court  of  Deal- 
ing, as  they  have  within  themselves 
the  same  jurisdiction  and  authority 


as  the  Dealing  Court  above-men- 
tioned, and  their  dedsions  or  decrees 
can  only  in  case  of  dispute  be 
appealed  to  the  King's  High  Court 
in  'K)openhagen,  which  is  the  supreme 
Court  and  a  court  of  appeal  for  the 
kingdom  of  Denmark  and  all  the 
Danish  dominions,  and  is  the  proper 
court  of  appeal  from  a  decision  of 
executors  in  the  island  of  St.  Croix." 
Two  advocates  of  the  High  Court 
at  Copenhagen,  were  examined  upon 
the  same  subject:  they  deposed  as 
follows:  "The  Dealing  Court  in  St. 
Croix  is  competent  to  decide  disputes 
as  to  the  validity  of  testamentary 
dispositions,  to  cause  to  be  carried 
into  effect  the  wills  occurring  there, 
and  to  cause  to  be  distributed, 
according  to  law,  the  property 
belonging  to  the  estates  of  deceased 
persons  in  general  and  the  monies 
secured  by  a  mortgage  on  land: 
besides  this  ordinary  dealing  court, 
the  administration  of  individual 
dealings  is  frequently  intrusted  to 
extraordinary  dealing-masters  or 
executors,  in  which  case  such  per- 
sons are  authorized,  by  a  royal  con- 
firmation indorsed  on  the  testator's 
will  that  nominates  them,  or  by 
some  other  royal  appointment;  and 
the  jurisdiction  and  authority  of  the 
extraordinary  dealing-masters  and 
executors  thus  authorized,  have,  in 
the  case  of  individual  estates,  the 


[•284] 
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Pbicb  speaking  of  a  case  where,  by  a  testamentary  instrument,  certain 
DxwBUBST.  persons  have  been  appointed  incassators  and  guardians  for  other 
persons;  and  he  says  that  they  may  form  themselves  into  a 
Court  for  administering  the  property  for  the  benefit  of  those 
persons ;  but  I  do  not  find  it  asserted,  anywhere,  that  a  Court 
can  be  so  constituted  as  to  enable  the  incassators  and  guardians 
to  determijie  questions  for  themselves.  There  is  no  such  thing 
alleged ;  and,  if  it  were  alleged,  the  question  is  whether  it  is  not 
contrary  to  the  common  course  of  justice  that  anything  should 
be  called  a  judgment,  or  be  allowed  to  have  any  effect,  where 
[  ^306  ]  the  persons  to  decide,  are  the  interested  persons,  and  *where 
those  persons  are  found  to  decide  in  their  own  favour. 

It  appears,  with  respect  to  these  proceedings,  that  on  the 
6th  of  March,  1828,  Mr.  Dewhurst  and  Mr.  H.  Seaton  met,  and 
that  they  formed  the  Court,  and  were  attended  by  Mr.  Erickson 
(a  person  whom  they  had  employed),  and  by  Mr.  Attorney 
Hansen,  who  appeared  on  behalf  of  Dr.  and  Mrs.  Price.  At 
this  meeting  the  joint  will  and  certain  copies  of  the  separate 
wills  were  produced :  and  Mr.  Hansen,  on  behalf  of  Dr.  and  Mrs. 
Price,  called  upon  Mr.  Dewhurst  and  Mr.  H.  Seaton  to  say 
whether  they  admitted  the  separate  wills  to  be  the  wills  of 
Mr.  and  Mrs.  Seaton  and  to  be  legal  according  to  the  laws  of 
England,  as,  otherwise,  he  must  request  the  dealing  in  the  estate 
to  be  postponed,  in  order  to  procure  the  necessary  information 
from  England  on  those  two  points.  Mr.  Dewhurst  and  Mr.  H. 
Seaton  then  said  that  they  were  unable  to  determine  as  to  the 

same  extent  that  the  ordinary  deal-  up,  make  inventory  of,  collect  and 

ing  court  has  in  general ;  but,  with  transmit  the  moveable  effects  found 

regard  to   moveable   property,   the  in  St.  Croix  to  the  place  where  the 

above  -  mentioned     power    of     the  defunct  proprietor  resided,  but  they 

[  *286  ]        ordinary  dealing  court  and  the  extra-  have  nothing  to  do  *with  the  dis- 

ordinary  dealing-masters  or  execu-  tribution,   nor  can  they  pronounce 

tors,    can,  in  conformity  with  the  any  decision  as  to  the  manner  of 

law,  exist  only  in  the  case  where  the  appointment.    With  regard  to  monies 

person  or  persons  whose  property  in  secured  on  mortgage  of  land  within 

consequence   of   death   faUs   under  the  Danish  colonies,  they  are  looked 

dealing,  have  had  their  fixed  abode  upon,  by  the  Danish  law,  as  move- 

and  home  in  St.  Croix.    Where  this  able  goods,  and,  consequently,  what 

is  not  the  case,  the  authorities  there  has  been  said  of  moveable  property 

that  are  invested  with  dealing  jiiris-  in  general,  holds  good  with  respect 

diction,  may,  on  application    from  to  such  monies."    ««    -li- 
the proper  persons  concerned,  seal 
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correctxiess  of  the  copies,  inasmuch  as  the  same  were  not  pbice 
authenticated  by  any  public  functionary  in  England  ;  nor  could  dewuubst. 
they  undertake  to  decide  whether  the  separate  wills  and  the 
dispositions  thereby  made,  were  admissible  and  in  accordance 
with  the  laws  of  England.  Mr.  Hansen  then  requested  that  the 
further  proceedings  of  the  meeting  might  be  postponed  for  a 
week,  which  was  conceded. 

The  parties  met  again  on  the  18th  of  March,  1828.  Mr. 
Hansen  then  requested  that  the  proceedings  of  the  Court  might 
be  postponed  for  three  months,  in  order  that  he  might  procure 
information  from  England,  as  to  the  legality  of  the  separate 
wills.  Mr.  Dewhurst  and  Mr.  H.  Seaton  refused  to  postpone  the 
proceedings,  ^observing  that  the  final  division  of  the  property  [  *307  ] 
had  then  been  postponed  for  several  years ;  that  the  summons 
served  had  been  effected  solely  with  the  view  of  affording  Dr.  Price 
an  opportunity  of  attending  to  his  interest  at  the  final  division 
of  the  property,  but  had  not  been  issued  to  proceed  against 
Dr.  Price  on  the  question  of  the  competency  of  the  executors  to 
administer  the  estate  (i),  or  as  to  the  validity  of  the  dispositions 
last  made  on  the  part  of  Henry  and  Catherine  Seaton ;  as,  in 
those  respects,  Dr.  Price  had  been  long  acquainted  with  the  views 
of  the  joint  heirs  with  him,  and,  as  respected  the  objections 
urged  by  them  as  to  his  right  to  participate  in  the  inheritance  in 
St.  Croix,  and,  consequently,  it  had  rested  entirely  optional  with 
him,  in  case  he  found  it  accordant  with  his  interest,  long  since  to 
have  procured  elucidation  respecting  the  authenticity  or  validity 
of  both  the  wills  referred  to  by  him,  and  their  legality  with 
reference  to  the  laws  of  England :  the  executors,  therefore,  as 
adult  heirs  under  a  will  which  had  been  executed  in  due  legal 
form,  considered  themselves  fully  entitled  to  divide  amongst 
themselves,  and  that  there  did  not  exist  any  reason  to  grant  the 
extension  required  by  Mr.  Attorney  Hansen.  Hansen  then  put 
in  a  plea,  in  which  he  protested  against  the  competency  of 
Mr.  Dewhurst  and  Mr.  H.  Seaton  to  act  in  the  administration 
of  the  property,  on  the  ground  that  the  joint  will  was  revoked 
by  the  separate  wills,  the  legality  of  which  was  to  be  determined, 

(1)  There  seems  to  be  some  inac-      of  the  proceedings  of  the  Executors* 
Clingy  in  the  translatioiL  of  this  part      Court  of  Dealiiig. 


184  1887.    CH.    8  SIMONS,  807—809.  [b-b. 

Pbice       not  according  to  the  Danish,  but  according  to  the  English  laws, 

Dewhuwt.    inasmuch  as  Mr.  and  Mrs.  Seaton  were  English  subjects,  and 

resided  in  England.     On  the  24th  of  March,  1828,  another 

[  *308  ]  ^meeting  took  place ;  and  Mr.  Dewhurst  and  Mr.  H.  Seaton  then 
decided  that  the  authenticity  of  the  copies  of  the  separate  wills 
and  the  validity  of  those  wills  according  to  the  English  laws 
were  matters  of  no  importance,  those  instruments  being,  both 
in  form  and  tenor,  contrary  to  the  Danish  laws,  and  that  the 
property  in  St.  Croix  ought  to  be  disposed  of  in  accordance  with 
the  joint  will  and  the  laws  of  Denmark.  And,  accordingly,  they 
adjudged  that  Dr.  and  Mrs.  Price  were  not  entitled  to  any  share 
of  the  money  due  on  the  mortgage,  because  they  had  refused  to 
refund  what  they  had  received  in  England,  and  that  the  debt, 
after  making  certain  deductions,  should  be  divided  between 
themselves  and  the  other  parties  interested  under  the  joint  will, 
in  certain  proportions  which,  for  aught  I  know,  may  be  right 
according  to  the  Danish  law. 

That  is  the  course  of  proceeding  which  is  set  up  in  opposition 
to  the  law  of  this  country,  which  directs  that  the  personal 
property  of  every  person  who  dies  leaving  a  will  which  has  been 
admitted  to  proof,  shall  be  administered  according  to  that  will. 
It  would  be  idle  to  say  that  any  regard  or  attention  ought  to  be 
paid  to  such  a  proceeding  as  this.  I  apprehend  that,  wherever 
it  is  manifest  that  justice  has  been  disregarded,  and  that  the 
parties  are  merely  making  use  of  legal  proceedings  as  a  matter 
of  form,  for  the  purpose  of  doing  that  which  is  contrary  to  all 
notions  of  justice,  namely,  of  deciding  for  themselves  and  in 
their  own  favour,  the  Court  is  bound  to  treat  their  decision  as  a 
matter  that  is  of  no  value  and  no  substance.  And  my  opinion 
is  that  I  am  at  liberty  to  deal  with  Mr.  Dewhurst  and  the  other 
parties  that  I  find  upon  this  record,  and  with  the  property,  if 

[  •309  ]  they  have  received  any  by  force  of  the  *  judgment,  just  in  the 
same  manner  as  if  they  were  here  possessing  assets  of  this 
testatrix. 

It  appears  to  me,  therefore,  that  I  am  at  liberty  to  declare  that 
this  foreign  judgment,  so  far  as  it  has  tended  to  give  any  interest 
to  Mr.  Dewhurst  or  any  of  the  other  defendants,  is  fraudulent 
and  void ;  and  that,  so  far  as  they  have  received  or  may  receive 
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any  part  of  the  personal  property  of  Mrs.  Seaton,  they  are       Fbioe 
accountable  for  it  to  her  executrix.  Dewhubst. 

This  case  has  been  so  unfairly  conducted  on  the  part  of  the 
defendants,  that  I  shall  give  the  costs,  as  against  the  defendants, 
up  to  the  hearing. 

Declare  that  the  proceedings  and  decision  in  the  Executors' 
Court  of  Dealing  are  void,  and  that  the  mortgage-money  passed 
by  the  separate  wills  of  Mr.  and  Mrs.  Seaton,  and  that  the  same  is 
now  vested  in  the  plaintiff,  Mrs.  Price,  the  personal  representative 
of  Mrs.  Seaton. 

^The  defendants  appealed  from  this  decree,  as  reported  in 
4  My.  &  Cr.  76-^6.] 

The  case  was  very  fully  argued  upon  the  appeal  by  Mr.  Wigram        1838. 

and  Mr.  Bethell,  for  the  plaintiffs ;  and  by  Mr.  Jacob  and  Mr.  '^'"''il'  ^*^' 

Sharpty  for  the  defendants.  ^ ,  ,; — -  _ 

^  [4  My.  k,  Cr. 

*  ♦  *  «  *  78] 

Thb  Lord  Chancellor:  3^9. 

This  case,  as  raising  questions  of  general  interest  and  of 
international  law,  has  acquired  an  importance  which  the  diffi- 
culty of  those  questions  does  not  justify ;  for,  after  a  careful 
examination  of  the  evidence,  I  am  of  *opinion  that  the  decision  [  *''^  ] 
of  it  must  turn  upon  principles  universally  recognised,  and 
authorities  which  cannot  be  questioned. 

The  facts  are  so  fully  stated  in  Mr.  Simons'  report  that  I 
abstain  from  entering  into  any  detail  of  them.  It  will  be 
sufficient  to  explain  my  view  of  the  case  to  state  that  I  consider 
it  clearly  proved  that  the  testator,  Mr.  Seaton,  was  originally  of 
St.  Eitts ;  that  he  married  the  testatrix  in  that  colony,  and  that 
they  both  afterwards  resided  for  many  years  in  St.  Croix,  a  Danish 
-colony ;  but  that  they  both  came  to  England  in  1805,  and  lived 
in  this  country  during  the  remainder  of  their  lives,  Mr.  Seaton 
dying  in  1819,  and  Mrs.  Seaton  in  1822.  Much  evidence  was 
adduced  by  the  plaintiff  to  prove  that  their  domicile  was  in  this 
country,  which  was  not  met  by  any  counter  evidence;  and 
I  think  that  the  fact  of  their  domicile  having  been  in  England 
At  the  time  of  their  respective  deaths,  must  be  considered  as 
fully  established. 
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Pbicb  The  plaintifif's  title  is,  that  Mr.  Seaton  made  a  will  in  1814, 

Dbwh'ubst.  by  which  he  gave  to  his  wife  all  his  property,  particularising 
money  due  on  mortgage  of  an  estate  at  St.  Croix :  that  Mrs. 
Seaton  proved  this  will ;  and  by  her  will  of  1822,  by  which  she 
in  terms  revoked  all  former  wills,  gave  the  whole  of  her  property 
to  her  two  daughters,  Mrs.  Price  and  Mrs.  Hennessy,  who  both 
proved  her  will :  that  Mrs.  Hennessy  afterwards  died,  and 
Mrs.  Price,  the  plaintiff,  having  obtained  administration  to 
her  estate,  is  now  the  sole  personal  representative  of  Mrs. 
Seaton,  and  entitled  to  all  that  passed  under  her  will  or  that 
of  Mr.  Seaton. 
[  80  ]  Part  of  the  property  of  Mr.  and  Mrs.  Seaton  consisted  of  a 

sum  of  money  which  Mrs.  Seaton's  brother,  who  died  in  1801, 
left  to  them  by  a  will  of  1800,  in  these  words :  **  I  give  and 
bequeath  to  my  brother  Henry  Seaton  and  my  sister  Catherine 
Seaton."  This  money  was  lent  to  one  Peter  Markoe,  an 
inhabitant  and  proprietor  of  land  in  St.  Croix,  who  by  an 
instrument  dated  the  21st  of  March,  1805,  acknowledged  the 
debt  as  due  to  Mr.  Seaton,  and  bound  himself  to  pay  the  same 
to  him  by  annual  instalments,  the  last  of  which  would  be  payable 
in  July,  1818;  and,  as  a  security  for  the  due  payment  and 
fulfilment  of  those  terms,  gave  to  Mr.  Seaton  a  first  mortgage 
on  an  estate  at  St.  Croix. 

The  object  of  the  bill  was  to  have  it  declared  that  this  money 
passed  under  both  or  one  or  other  of  those  wills,  so  as  to  give 
the  plaintiffs  a  title  to  it,  and  for  the  consequential  directions ; 
and,  so  far,  nothing  can  be  more  simple  and  clear  than  the 
plaintiffs'  title.  But  the  defendants  resist  this  title,  upon  the 
ground  that  Mr.  and  Mrs.  Seaton,  in  1807,  and  therefore  after 
they  had  settled  in  this  country,  made  a  joint  will,  by  which  they 
appointed  two  of  the  defendants,  Henry  Seaton  and  Edward 
Dewhurst,  executors,  and  disposed  of  the  whole  of  their  property 
so  as  to  give  to  these  executors  and  the  other  defendants  interests 
therein ;  and  that  these  defendants  Henry  Seaton  and  Edward 
Dewhurst  had  obtained  probate  of  this  will  in  St.  Croix :  but  of 
this  will  no  probate  has  been  granted  by  the  Ecclesiastical  Court 
in  this  country. 

The  first  question  which  occurs  is,  how  can  this  Court,  in 
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adminiBtering  a  testator's  property,  take  any  notice  of  a  will  Pbice 
of  which  no  probate  has  been  obtained  from  the  Ecclesiastical  dbwhubst. 
Court  of  this  country  ?  This  Court  knows  nothing  of  any  will 
of  personalty,  except  *such  as  the  Ecclesiastical  Court  has,  by  [  *8i  } 
the  probate,  adjudged  to  be  the  last  will.  The  answer,  indeed, 
seeks  to  get  out  of  this  difficulty,  by  alleging  that,  by  the  laws 
of  Denmark  in  force  at  St.  Croix,  money  lent  upon  mortgage 
of  land  is,  for  the  purposes  of  succession,  considered  as  land, 
and  so  to  call  in  aid  the  lex  loci  rei  siUe ;  and  three  witnesses 
were  examined  by  them  to  prove  it.  It  is  unnecessary  to  con- 
sider what  course  this  Court  would  have  adopted  if  that  position 
had  been  proved,  and  if  it  had  really  been  established  by  evidence 
to  be  the  law  of  a  foreign  country,  that  a  sum  of  money  advanced 
upon  loan,  with  a  personal  contract  for  repayment  at  stated 
times,  was  to  be  considered  as  land,  and  not  as  part  of  the 
personal  estate,  because  the  payment  was  also  secured  upon  land ; 
inasmuch  as  the  witnesses  Blechingberg  and  Guldberg,  both 
advocates  of  the  High  Court  of  Denmark,  examined  by  the 
defendants  themselves,  say  that  monies  secured  on  mortgage 
of  land  within  the  Danish  colonies  are  looked  upon  by  the 
Danish  law  as  moveable  goods,  and  refer  to  an  ordinance  of 
1810.  One  witness,  indeed,  Ogaard,  an  advocate  of  St.  Croix, 
in  answer  to  the  eleventh  interrogatory  says,  (as  I  understand 
the  deposition,)  that  the  mortgagee's  interest  after  the  day  of 
payment  must,  as  a  jxis  in  re,  be  considered  by  the  laws  of  St. 
Croix  as  real  property  ;  but  his  reason  seems  to  be  because,  after 
failure  of  payment  at  the  appointed  time,  he  might  enter  and 
become  the  owner  of  the  mortgaged  security ;  and  he  then  says 
that  Henry  Seaton  might  certainly  have  effectually  disposed  by 
his  will  of  the  money  secured  by  the  mortgage :  and  in  answer 
to  the  ninth  interrogatory  he  says,  that  money  secured  by  mort- 
gage, would,  upon  the  death  of  the  person  entitled,  descend  to 
the  wife  and  children ;  but  he  says  that  in  answering  the 
interrogatories  he  only  refers  to  property  left  in  the  Danish 
dominions  claimed  by  Danish  subjects,  and  consequently  to  be 
decided  'according  to  Danish  laws:  and  in  his  answer  to  the  fifth  [  *82  ] 
interrogatory  he  also  confines  himself  to  Danish  subjects.  His 
depositions,  therefore,  are  not  intended  to  apply  to  the  case 
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Pbicb  before  me,  and  he  does  not  say  that  for  the  purposes  of  succession, 
DswHUBST.  money  lent  upon  mortgage  was  by  the  law  of  Denmark  con- 
sidered as  land,  but  that  as  a  jus  in  re  it  must  be  considered  as 
land :  and  so  it  is  in  this  country  for  certain  purposes,  as  under 
the  Mortmain  Acts.  If  such  had  been  his  meaning,  his  opinion 
would  have  been  totally  irreconcilable  with  other  parts  of  his 
own  depositions,  and  directly  contradicted  by  the  evidence  of  the 
two  other  witnesses.  I  must  therefore  consider  that  by  the  law 
of  Denmark  in  force  in  St.  Croix,  money  lent  upon  mortgage  is, 
for  the  purposes  of  succession,  considered  as  personal  property 
or  moveables. 

If,  then,  the  money  in  question  be  personalty,  and  if  the 
domicile  of  the  testator  and  testatrix  was  English,  can  there 
be  any  doubt  (if  I  were  at  liberty,  which  I  am  not,  to  look  at 
any  document  as  a  will  except  those  of  which  probate  has  been 
granted  by  the  Ecclesiastical  Court  in  this  country)  of  the  title 
to  this  money  ?  The  law  of  the  country  in  which  the  deceased 
was  domiciled  at  the  time  of  the  death,  not  only  decides  the 
course  of  distribution  or  succession  as  to  personalty,  but  regulates 
the  decision  as  to  what  constitutes  the  last  will.  That  this  is 
the  law  and  practice  of  the  Ecclesiastical  Courts  of  this  country 
appears  from  many  recent  decisions,such  as  Curling  v.  Thornton  (i). 
In  the  case  of  the  Goods  of  Maraver  (2),  the  domicile  having  been 

[•83]  in  Spain,  the  law  of  that  country  decided  the  probate.  In  *Hare 
V.  Nasmyth  (3)  the  property  was  in  England,  and  the  party 
died  there,  but  the  domicile  was  in  Scotland,  and  the  validity 
of  the  will  was  held  to  depend  upon  the  law  of  Scotland.  The 
cases  of  Stanley  v.  Bernes  (4),  Anstruther  v.  C]ialmer{5),  and  other 
cases  referred  to  by  the  Vice-Chancellor,  are  decisions  upon 
the  same  principle ;  and  in  this  case  the  defendant  has  proved 
by  all  his  three  legal  witnesses  that  the  same  rule  prevails  in 
St.  Croix.  Blechingberg  and  Guldberg,  speaking  of  the  Courts 
there,  say,  that  **  with  regard  to  moveable  property,  the  above- 
mentioned  power  of  the  ordinary  dealing  court  and  the  extra- 
ordinary dealing  masters  or  executors  can,  in  conformity  with 

(1)2   Add.   6;    see    Thornton    v.  (3)  2  Add.  25. 

Cnrliny,  post,  p.  191.  (4)  3  Hagg.  373. 

(2)  1  Hagg.  Ecc.  Eep.  498.  (5)  29  R.  R.  48  (2  Sim.  1). 
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the  law,  exist  only  in  the  case  where  the  person  or  persons  whose  Pbioe 
property  in  consequence  of  death  falls  under  dealing,  have  had  dewhuest 
their  fixed  abode  and  home  in  St.  Croix.  Where  this  is  not  the 
ease,  the  authorities  there  that  are  invested  with  dealing  juris- 
diction, may,  on  application  from  the  proper  persons  concerned, 
seal  up,  make  inventory  of,  collect,  and  transmit  the  moveable 
effects  found  in  St.  Croix,  to  the  place  where  the  defunct 
proprietor  resided,  but  they  have  nothing  to  do  with  the  distri- 
bution ;  nor  can  they  pronounce  any  decision  as  to  the  manner 
of  apportionment : "  and  Ogaard,  in  the  latter  part  of  his 
deposition  to  the  sixth  interrogatory,  seems  to  intend  to  express 
the  same  opinion,  as  he  distinguishes  between  wills  made  by 
Danish  subjects,  and  wills  of  persons  living  in  foreign  countries, 
which  he  says  it  is  natural  to  suppose  are  made  conformable  to 
the  laws  and  institutions  of  that  country ;  and  the  dealing  and 
distribution  of  property  takes  place  there ;  and  therefore  he  says 
that  it  is  immaterial  whether  a  will  made  in  a  foreign  country, 
^disposing  of  property  within  the  Danish  dominions,  be  confirmed  [  *84  ] 
by  the  King  of  Denmark  or  not. 

It  is  in  many  cases  necessary  that  the  Courts  of  the  country 
where  the  property  is  found,  should  grant  probate  or  give 
authority  by  letters  of  administration,  for  the  purpose  of  giving 
a  legal  right  to  recover  and  deal  with  the  property ;  but  whether 
that  be  effected  by  granting  probate,  upon  production  of  an 
exemplified  copy  of  the  will  proved  where  the  domicile  was,  as 
in  Larpent  v.  Sindry{i),  as  to  the  propriety  of  which  Sir  John 
NicHOL  has  expressed  doubt,  in  the  case  of  Head  (2),  or  by 
granting  probate  of  a  will,  inoperative  because  not  made  con- 
formably to  the  laws  of  the  country  where  the  domicile  was, 
or  containing  provisions  contrary  to  those  laws,  both  these 
courses  of  proceeding  assume  that  the  laws  of  the  country  in 
which  the  deceased  was  domiciled  at  the  time  of  the  death,  are  to 
regulate  the  decision  as  to  what  is  to  be  treated  as  the  last  will, 
and  the  title  and  distribution  under  it. 

If  then  the  domicile  be  proved  to  be  English,  and  if  the  rule 
that  the  law  of  the  place  of  the  domicile  is  to  regulate  the  decision 
of  what  was  the  last  will  and  what  are  the  rights  under  it  be 

(1)  1  Hagg.  382.  (2)  1  Hagg.  474. 


190  1888.    CH.    4  MY.  &  CR.  84—86.  [r.r. 


Price  clearly  the  law  of  this  country,  and  be  proved  by  the  defendants' 
Dbwhurst.  own  witnesses  to  be  the  law  of  St.  Croix,  upon  what  can  the 
defendants  rest  their  title  in  opposition  to  the  will  established 
by  the  probates  in  this  country?  Why  solely  upon  the  pro- 
ceedings of  the  courts  of  dealing  at  St.  Croix,  by  which  the  joint 
will  has  been  declared  to  be  the  only  operative  disposition  of  the 
property.    I  abstain  from  going  into  an  examination  of  those 

[  •ss  ]  proceedings,  because  the  Vice-Chancbllor  *has  done  so  much 
at  large,  and  has,  I  think,  come  to  a  very  correct  conclusion 
upon  them,  so  that,  if  it  were  necessary,  I  should  have  no 
hesitation  in  declaring,  upon  the  ground  of  fraud,  that  the 
defendants  held  the  property  of  which  they  obtained  the 
possession  by  these  proceedings,  upon  trust  for  the  parties 
entitled  under  the  wills  proved  in  this  country,  for  which  the 
course  adopted  by  Lord  Hardwicke  in  Barnesly  v.  Poicel  (i) 
would  be  a  more  than  sufficient  authority ;  but  I  find  another 
ground,  upon  the  evidence  of  the  defendants,  for  disregarding 
those  proceedings  as  deciding  any  question  of  property,  and  that 
is,  that,  under  the  circumstances  of  this  case,  the  Court  making 
those  decisions  had  no  jurisdiction  whatever  in  the  matter.  The 
passages  I  have  before  quoted,  from  the  evidence  of  the  three 
legal  witnesses  of  the  defendants,  prove  that  to  be  so.  They  say 
that  the  powers  of  these  Courts  exist  only  where  the  persons 
whose  property  falls  under  dealing,  have  had  their  fixed  abode 
and  home  at  St.  Croix ;  and  when  that  is  not  the  case,  their 
authority  is  confined  to  securing  the  property  and  transmitting  it 
to  the  place  where  the  defunct  proprietor  resided,  and  that  they 
have  nothing  to  do  with  the  distribution,  and  cannot  pronounce 
any  decision  as  to  the  manner  of  apportionment. 

The  defendants,  therefore,  have  themselves  proved  that  the 
Court,  upon  whose  judgment  they  rest  their  title,  had  no  juris- 
diction. But  it  is  by  virtue  of  that  judgment  that  they  have 
obtained  possession  of  property  which  belongs  to  the  plaintiffs, 
as  personal  representatives  of  the  two  wills  which  have  been 
proved,  and  I  think  that  there  is  no  doubt  but  that  the  title  to 

[  *S6  ]  the  property  *in  question  must  depend  upon  these  wills,  and  that 
the  Vicb-Chancellor  has  most  properly  declared  the  defendants 

(1)  1  Ves.  Sen.  119,  284,  287. 
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tmstees  of  what  they  have  so  received,  and  accountable  to  the 

plaintiSs  as  such  personal  representatives.    This  displaces  the 

gronnd  upon  which  part  of  the  petition  of  appeal  rests,  namely, 

that  the  defendants  ought  to  have  been  directed  to  account  for 

one  moiety  only,  upon  the  ground  that  the  joint  will  is  to 

regulate  the  title  to  the  property,  that  is,  that  a  will  of  which 

probate  has  not  been  granted,  is  to  prevail  against  two  wills 

of  which  probate  has  been  granted,  and  that,  in  deciding  upon 

the  validity  of  a  will  and  the  distribution  of  personal  property, 

the  law  of  the  country  where  the  property  happened  to  be,  is 

to  prevail  against  the  law  of  the  country  in  which  the  deceased 

was  domiciled  at  the  time  of  the  death,  contrary  to  the  established 

law  of  this  country  and  to  the  laws  of  Denmark,  as  proved  by  the 

defendants'  own  witnesses. 

The  absence  of  Henry  Seaton  was  urged  as  an  objection  to  the 

decree ;  bat  that  cannot  protect  the  parties  who  are  here,  from 

accoonting  for  what  they  have  received,  and  the  other  directions 

of  the  decree.     The  appeal  must  be 

Dismissed  tcith  costs. 


Price 

V. 

Dbwhubst. 


THOENTON  v.  CURLING. 

(8  Simons,  310—315.) 


1824. 
Jidy  21,  22. 


Will — Domicile.  Earl  op 

H   a   British  subject  domiciled  in  a  foreign   country,  by  his  will    Eldon,  L.C. 
appointB   A.   his  executor,   but  makes  a  disposition  of  his  personal   [  ^  ^ii^*  310  ] 
property  which,  though  vaHd  by  the  laws  of  England,  is  invalid  by  the 
laws  of  that  foreign  country,  the  Court  of  Chancery  is  at  libei-ty,  not- 
withstanding probate  may  have  been  granted  to  A.  in  this  country,  to 
bold  that  the  will  has  no  operation  beyond  appointing  A.  the  executor. 

In  the  year  1815,  Colonel  Thornton,  a  gentleman  of  consider- 
able landed  property  in  Yorkshire,  went  to  France  with  the  view 
of  ultimately  fixing  his  residence  there.  In  the  course  of  that 
and  the  next  year  he  removed  to  France  his  furniture,  plate, 
pictures,  horses  and  several  other  articles.  In  October,  1816, 
he  appeared  before  the  mayor  of  the  fifth  arrondissement  of 
Paris  and  declared  his  intention  of  permanently  residing  in 
France.  In  January,  1817,  he  obtained  from  the  King  of 
France  a  royal  ordonnanre,  admitting  him  to  the  enjoyment 
of  all  civil  rights.    In  the  course  of  the  same  year  he  purchased 
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Thoenton  an  estate  called  Pont  le  Boi,  in  the  department  of  St.  Aube,  and 
CuBLiNo.  took  a  lease  for  15  years  of  the  royal  domain  of  Chambord,  near 
Blois,  and  then  assumed  the  title  of  Marquis  de  Pont.  In 
August  of  that  year  he  addressed  a  memorial  to  the  King  of 
France,  soliciting  his  naturalization  and  admission  to  all  the 
rights,  civil  and  political,  of  a  French  subject. 

Colonel  Thornton  was  married,  and  had  one  legitimate  child, 
but  he  had  been  long  separated  from  his  wife.  In  October,  1818, 
he  came  to  England  on  business ;  and  he  then  made  a  will  in 
the  English  form,  and  in  which  he  described  himself  as  of  his 
residence  in  Yorkshire,  and  of  Pont  le  Boi  and  Chambord  in 
[  •sil  ]  France ;  and  he  thereby  *provided  for  a  lady  with  whom  he 
lived,  and  for  his  illegitimate  child  by  her  (who  were  the 
principal  objects  of  his  bounty)  but  made  no  provision  either 
for  his  wife  or  for  his  legitimate  child,  except  by  giving  the 
latter  a  legacy  of  1002.  Colonel  Thornton,  shortly  after  making 
his  will,  returned  to  France.  On  the  10th  of  May,  1828,  he  died 
in  Paris.  In  the  course  of  that  year  the  Prerogative  Court  of 
Canterbury,  after  an  unsuccessful  opposition  on  the  part  of  his 
widow,  granted  probate  of  his  will  to  Dr.  Curling,  one  of  the 
executors  named  in  it  (i). 

The  plaintiff  in  the  present  suit  was  the  testator's  legitimate 
child,  an  infant,  by  his  mother  and  next  friend  ;  and  the  defen- 
dants were  Dr.  Curling,  Colonel  Thornton's  illegitimate  daughter, 
and  the  lady  with  whom  he  had  lived.  The  bill,  after  stating  as 
above,  prayed  that  Dr.  Curling  might  be  restrained  from  getting 
in  any  part  of  the  deceased's  outstanding  personal  estate,  whether 
in  France  or  England,  and  that  a  receiver  might  be  appointed  to 
get  in  the  same. 

Mr.  Shadwell  and  Mr.  Neicland,  for  the  plaintiff,  now  moved 
for  an  injunction  and  receiver  according  to  the  prayer 
of  the  bill : 

If  a  British  subject  is  domiciled  in  a  foreign  country  at  his 

death,  the  succession  to  his  personal  property,  wheresoever  it 

may  be,  is  governed  by  the  law  of  that  country :  so  also,  if  he 

has  made  a  will,  the  disposition  which  he  has  made  of  his 

(I)  See  2  Addams,  6;  and  Hobertson  on  Succession,  287. 
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personal  property,  must  be  regulated  by  the  same  law :  there-  Thornton 
fore,  if  the  disiwsition  is  invalid  according  to  the  law  of  the  cubling. 
deceased's  domicile,  *it  must  be  held  to  be  invalid  in  this  Court,  [  •312  ] 
and  that,  notwithstanding  his  will  has  been  admitted  to  probate 
in  this  country.  It  is  clear  that  Colonel  Thornton  was  domiciled 
in  France  at  his  death.  Now,  by  the  civil  code  of  that  country, 
a  testator  who  leaves  a  widow  and  a  legitimate  child,  cannot 
dispose  of  his  property  in  favour  of  an  illegitimate  child,  more 
especially,  where  that  illegitimate  child  is  the  offspring  of  an 
adulterous  intercourse.  The  consequence  is  that,  according  to 
the  French  law.  Colonel  Thornton's  will  is  wholly  invalid  as 
against  his  widow  and  legitimate  child,  for  whom  he  has  made 
scarcely  any  provision,  and,  indeed,  it  has  been  decided  so  to  be, 
by  the  Judge  of  the  civil  tribunal  of  the  First  Besort  for  the 
Department  of  the  Seine,  in  a  litigation  which  recently  took 
place  between  Dr.  Curling  and  the  widow.  If  then  the  will  is 
invalid  according  to  the  law  of  France,  it  must  be  held  to  be 
invalid  in  this  Court,  so  far  at  least  as  it  professes  to  dispose 
of  the  deceased's  personal  property ;  and  Dr.  Curling  who,  by 
the  act  of  probate,  has  acquired  the  legal  dominion  over  the 
property,  must  be  considered  as  a  trustee  for  the  plaintiff.  It  is 
the  province  of  this  Court  to  decide  as  to  the  effect  of  the  dis- 
positions in  a  will ;  and  the  sentence  of  a  court  of  probate  cannot 
control  this  Court  in  deciding  on  questions  properly  within  its 
cognizance. 

(The  Lord  Chancellor  :  I  have  no  authority  to  say  that  an 
instrument  of  which  the  Ecclesiastical  Court  has  granted  probate, 
is  not  a  will.  The  Ecclesiastical  Court  has  not  only  granted 
probate  of  this  instrument,  but  it  has  determined  also,  that  Dr. 
Curling  should  have  the  probate  of  it ;  and,  therefore,  I  must 
consider  him  as  being  in  possession  of  the  property  under  an 
authority  that  I  cannot  control,  except  for  misconduct.  Supposing 
*it  should  turn  out  that  none  of  the  bequests  can  have  any  [  *313  ] 
effect,  and  that  there  is  an  intestacy  as  to  all  the  personal  estate, 
still  he  has  got  the  office  of  executor.) 

We  do  not  go  to  the  extent  of  saying  that  there  is  no  will.    We 

R.B. — ^VOL.  xLn.  13 
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Thornton     Babmit  that  it  was  necessary  for  the  Ecclesiastical  Court  to  grant, 
CuRUNo.     either  probate  or  administration,  to  some  person  in  order  to  get 
in  the  personal  estate. 

(The  Lord  Chancellor:  If  the  Ecclesiastical  Court  has 
thought  proper  to  grant  probate  of  this  will,  I  cannot  contradict 
them ;  and  it  is  quite  a  new  thing  to  apply  to  this  Court  to  appoint 
a  receiver,  upon  the  ground  that  the  Ecclesiastical  Court  has 
clothed  A.  B.  with  the  character  of  executor,  in  order  that  the 
personal  estate  may  be  taken  care  of,  and  that  I  am  to  remove 
him,  on  the  ground  that  the  will  is  no  will  at  all.  I  cannot  decide 
that.  I  do  not  know  on  what  ground  the  Ecclesiastical  Court 
has  granted  probate.  It  is  enough  for  me  that,  having  granted 
probate,  I  am  concluded  from  examining  the  question  whether 
there  is  a  will  or  not,  or  whether  Dr.  Curling  is  executor 
or  not.) 

We  admit  that  Dr.  Curling  is  executor ;  all  that  we  contend  for 
is  that,  notwithstanding  the  will,  he  is  a  trustee  of  the  property 
for  the  persons  entitled  to  it  according  to  the  French  law.  Sir 
John  Nicholl,  who  granted  the  probate,  considered  that  his 
opinion  would  not  control  the  question  which  is  now  submitted 
to  your  Lordship. 

(The  Lord  Chancellor:  I  do  not  think  that  it  will  finally 
control  the  question :  for,  although,  if  the  Ecclesiastical  Court 
has  granted  probate  of  the  will,  I  must  take  it  to  be  a  will ;  yet 
[  *3U  ]  what  part  of  the  ^contents  of  that  will  is  effectual,  and  in  what 
way  the  Court  shall  determine  on  the  property,  is  quite  a 
different  thing.  There  are  many  cases  in  which  a  man  is 
appointed  executor,  and  yet  the  property  goes  (notwithstanding 
the  contents  of  the  will)  as  if  there  was  an  intestacy;  as,  for 
instance,  if  legacies  which  exhaust  the  whole  of  the  property^  are 
given  to  persons  who  cannot  take  them,  the  person  so  appointed 
is  still  executor,  although  he  must  distribute  the  property  exactly 
as  if  the  deceased  had  died  intestate.  If  this  cause  were  now 
being  heard,  and  if  the  law  of  England  be  such  that  I  ought  to 
apply  the  law  of  France  in  distributing  the  property,  I  should 
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be  perfectly  at  liberty  then  to  say  that  this  instrument  is  a  will 
so  far  as  it  appoints  Curling  executor,  but  that  it  has  no  other 
operation,  and,  therefore,  the  case  is  exactly  the  same,  as  if  the 
executor  were  a  trustee  for  the  next  of  kin  :  but  I  will  not  decide 
BO  important  a  question  as  that  on  a  motion.  If  you  mean  to 
say  that  Dr.  Curling  intends  to  distribute  the  property  in  a  way 
that  this  Court  will  not  finally  sanction,  then  I  must  have  an 
affidavit  of  that  fact.) 

It  is  not  necessary  to  resort  to  affidavits  on  that  point,  for  Dr. 
€arUng  in  his  answer  says  expressly,  that,  if  he  is  permitted  to 
receive  the  personal  estate,  he  will  apply  it  according  to  the 
directions  of  the  will. 


Thorntox 

r. 

CUBLIXG. 


Thb  Lord  Chancellor  : 

After  what  has  passed,  Dr.  Curling  will  be  very  careful  how  he 
disposes  of  the  property.  If  he  disposes  of  it  under  the  notion 
that  the  directions  of  this  will  are  all  effectual,  and  they  turn 
out  not  to  be  so,  he  will  be  answerable  for  the  property.  If  you 
could  shew  that  Dr.  Curling  had  property  of  the  testator  in  his 
hands,  *and  were  to  move  to  have  that  property  paid  into  Court, 
that  is  a  proceeding  which  seems  to  be  open  enough.  What 
constitutes  a  man's  domicile  at  his  death,  and,  supposing  it  to 
be  established  that  he  was  domiciled  in  a  foreign  country,  what 
is  the  effect  of  his  will  having  regard  to  the  law  of  that  country, 
are  questions  much  too  difficult  and  important  to  be  decided  on  a 
motion. 


[  •SIS  ] 


The  Solicitor-General,  Mr.  Home,  and  Mr.  Heald  appeared 
for  the  defendants. 


VANDERGUCHT  v.  DU  BLAQUIEEE. 

(8  Simons,  315—323.) 
Alimony. 

[See  the  report  of  this  case  on  appeal  to  the  Lord  Chancellor, 
taken  from  5  My.  &  Cr.  229,  to  be  contained  in  a  later  volume 
of  the  Bevised  Beports.] 

13—2 


1838. 
Jultj  10,  11. 

Shadwell, 
V.-C. 

[315] 
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1836.  STONES  V.  COOKE  (1). 

April  1. 
- (8  Simons,  321,  n.— 322.  n.) 

T  trJiL^oo^  Alimony  is  the  proper  and  exclusive  subject  for  the  Court  haying^ 

L  c,  jurisdiction  over  matnmomal  causes, 

[  321,  n.  ]  |-Qjj  ^jj£g  appeal  the  Lord  Chancellor  said  :] 

This  was  a  bill  filed  by  the  executors  of  a  wife,  against  her 
hasband,  for  an  account  and  payment  of  the  arrears  of  alimony. 
A  demurrer  has  been  put  in,  and  the  question  is  whether  such  a 
bill  can  be  sustained. 

Alimony  is  the  proper  and  exclusive  subject  for  discussion  in 
the  Ecclesiastical  Court.  It  is  the  province  of  that  Court  to 
determine  what  ought  to  be  its  amount,  for  how  long  it  is  to 
be  granted,  and  what  operates  to  discharge  it.  There  is  no 
instance  in  modem  times  of  such  a  bill  as  the  present  being 
filed.  During  the  Eebellion  bills  were  filed  for  alimony ;  but  they 
were  filed  in  consequence  of  the  abolition  of  the  Ecclesiastical 
Courts.  The  decisions  during  that  period  do  not  apply,  as  they 
proceed  upon  the  peculiar  state  of  circumstances  then  existing ; 
other  cases  where  maintenance  has  been  allowed  to  the  wife, 
[  •322,  n.  ]  were  cited,  but  neither  do  they  *apply,  as  they  were  cases 
arising  out  of  the  fraudulent  conduct  of  the  husband,  or  they 
were  cases  of  trust. 

'  The  simple  question  is,  whether,  where  the  alimony  has  been 
suffered  to  run  in  arrear,  a  bill  can  be  maintained,  by  the 
executors  of  a  wife,  against  the  husband.  It  was  said  that,  in 
analogy  to  the  cases  in  which  this  Court  grants  the  writ  ot  ne 
exeat  regno,  and  on  principle,  the  bill  might  be  sustained ;  but  it 
is  impossible  to  look  into  those  cases  without  seeing  how  very 
reluctantly  the  Court  has  acted  in  giving  relief.  See  Shaftoe  v. 
Shaftoe  (2)  and  Dawson  v.  Dawson  (a).  Then  it  was  said  that  the 
party  will  be  without  remedy,  because  executors  cannot  maintain 
a  suit  in  the  Ecclesiastical  Court.  That  argument  operates,  I 
think,  the  other  way,  for  executors  may  maintain  suits  in  the 
Ecclesiastical  Court,  but  not  for  arrears  of  alimony.  It  should 
seem,  therefore,  that  the  claim  must  cease  with  the  death  of  the 

(1)  In  re  Rohinsm  (1884)  27  Ch.  (2)  7  Ves.  171. 

Div.  160,  53  L.  J.  Ch.  986.  (3)  7  Yes.  173. 
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wife.  That  is  probably  the  principle ;  but  it  does  not  follow 
that,  therefore,  this  Court  has  jurisdiction.  There  is  no  instance 
of  such  a  bill  as  the  present  being  filed  against  a  husband,  by 
the  ei^ecutors  of  the  wife;  and  I  should  be  very  averse  to 
establish  a  precedent.  The  authorities  do  not  warrant  it.  The 
cases  in  which  the  Court  has  granted  the  writ  of  ne  exeat 
regno,  do  not  warrant  it,  nor,  from  the  circumstance  of  the 
Ecclesiastical  Court  not  interfering,  can  I  found  any  jurisdiction 
in  this  Court.     The  demurrer  must  be 

Allowed. 


Stones 

r. 
Cook. 


HOLLOWAY  V.  HEADINGTON. 

(8  Simons,  324—326). 

This  case  is  better  reported  in  6  L.  J.  Ch.  (N.  S.)  199.] 


1837. 
Jan,  26. 

Shadwell, 
V.-C. 


MILES  V.  DYEE. 

(8  Simons,  330—332.) 

[For  a  report  of  this  case  see  85  B.  B.  at  p.  188.] 


1837. 
Jan.  30. 

SUADWELL, 

V.-C. 


DAWSON  V.  DAWSON. 

(8  Simons,  346—349.) 

Vendor  and  purchaser — Option  to  purchase. 

A  testator  devised  a  house  to  triistees,  upon  trust  to  permit  his  son,  at 
any  time  within  three  months  after  his  death,  to  become  the  purchaser 
thereof,  at  the  price  of  4,000/. ;  and  to  sell  and  convey  the  same  to  his 
son,  his  heirs  &c.  But  should  his  son  not  complete  such  purchase 
within  the  three  months,  then  the  trustees  were,  within  12  months  from 
the  testator's  death,  to  sell  the  house  by  auction.  The  son,  within 
two  months  from  his  father's  death,  declared,  to  the  trustees,  his 
intention  to  purchase  the  house  at  the  sum  mentioned,  but  they  did  not 
deliver  the  title-deeds  to  their  solicitor,  or  instruct  him  to  prepare  the 
conveyance  until  the  last  day  of  the  three  months ;  and  the  son  did  not 
pay  any  part  of  the  purchase-money,  nor  was  any  conveyance  executed 
to  him  within  the  three  months :  Held,  that  he  could  not  enforce  his 
option. 

Roger  Dawson,  by  his  will  dated  the  80th  of  March,  1886, 
devised  as  follows :  ''  I  give  and  devise  unto  and  to  the  use  of 
my  sons,  John  Dawson  and  Joseph  Dawson,  and  John  Bazley 


1837. 
Feb.  22. 

Shadwell, 
V.-C. 

[346] 


193  1837.     CH,     8  SIMONS,  846—848.  [r.r. 

Dawson      White,  their  heirs  and  assigns,  all  that  my  freehold  house  and 

DAW80N.      premises  in  High  Street,  in  the  bprough  of  Southwark,  now  in 

the  tenure  or  occupation  of  my   said  son   Joseph,  with   the 

appurtenances,  upon  trust  to  permit  my  said  son  Joseph,  at 

[  •347  ]  any  time  within  three  months  after  my  decease,  to  become  *the 
purchaser  of  the  same  at  or  for  the  price  or  sum  of  4,0002.,  and 
to  sell  and  absolutely  convey  the  same  unto  my  said  son  Joseph, 
his  heirs  and  assigns,  or  as  he  or  they  shall  direct.  But  should 
my  said  son  Joseph  not  complete  such  purchase  within  three 
months  from  my  decease,  then  I  direct  that  the  said  John  Dawson, 
Joseph  Dawson  and  J.  B.  White  shall,  within  12  months  after 
my  decease,  absolutely  sell  and.  dispose  of  the  same  by  public 
auction  or  private  contract  as  they  shall  deem  best,  and  for  such 
price  and  prices  as  to  them  shall  seem  reasonable,  and  do  and 
shall  stand  possessed  of  the  monies  to  arise  from  such  sale  as 
part  of  my  residuary  personal  estate."  And  the  testator  appointed 
the  trustees  the  executors  of  his  will. 

The  testator  died  on  the  20th  of  April,  1886 ;  and,  (as  the  bill 
stated,  and  the  answer  admitted)  within  two  months  afterwards, 
Joseph  Dawson,  the  plaintiff,  verbally,  communicated  to  his 
co-trustees,  his  intention  to  purchase  the  house  at  the  price 
mentioned  in  the  will,  and  the  co-trustees  assented  thereto ;  and, 
from  that  time,  considered  that  they  had  actually  sold  the  house 
to  the  plaintiff.  He,  however,  did  not  pay  any  part  of  the 
purchase-money :  and  his  co-trustees  waited  until  the  last  day 
of  the  three  months  before  they  delivered  to  their  solicitor  the 
title-deeds  of  the  house,  and  instructed  him  to  prepare  the 
conveyance  to  the  plaintiff:  and  they  did  not  deliver  to  their 
solicitor  the  probate  copy  of  the  will,  until  a  week  after  the  three 
months  had  expired. 

The  conveyancer  before  whom  the  abstract  was  laid,  having 
expressed  a  doubt  whether  a  good  title  could  be  made  to  the 
house,  in  consequence  of  the  plaintiff  having  suffered  the  three 
months  to  elapse  without  having  completed  his  purchase ;  and, 

[  ^348  ]  some  of  the  parties  interested  "^^in  the  testator's  residuary  estate, 
being  infants,  the  bill  was  filed  by  Joseph  Dawson,  against  his 
co-trustees  and  the  parties  interested  in  the  residuary  estate,  in 
order  to  obtain  the  opinion  of  the  Court  upon  the  point. 
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Mr.  Knight  and  Mr.  Collins,  for  the  plaintiff,  said  that  the  Dawsom 
Court  did  not  regard  time  in  suits  for  specific  performance ;  and  daw'son. 
that  the  plaintiff  had  declared  his  option  within  the  three 
months ;  that  the  testator  had  not  used  the  words,  ^'  complete 
such  purchase/'  in  their  ordinary  sense ;  and  that  it  was  not 
a  new  proposition,  but  only  the  converse  of  the  preceding 
proposition :  Earl  of  Radnor  v.  Shafto  (i). 

Mr.  Turner,  for  the  defendants,  the  trustees. 

Mr.  Messiter  and  Mr.  Heathfield,  for  the  other  defendants. 

The  Vice- Chancellor  : 

The  testator  has  expressed  himself  thus :  ''  Upon  trust  to  permit 

my  said  son  Joseph,  at  any  time  within  three  months  after  my 

decease,  to  become  the  purchaser  thereof  at  or  for  the  price  or 

sum  of  4,0002."     It  is  true  that  the  son  was  allowed  the  three 

months  to  become  the  purchaser ;  but,  prima  faciey  the  becoming 

the  purchaser  would  include  not   only  the   payment  of   the 

purchase-money,  but  also  the  taking  of  the  conveyance.    Then 

the  testator  goes  on  to  say  :  '*  And  to  sell  and  absolutely  convey 

the  same  unto  my  said  son,  Joseph,  his  heirs  and  assigns,  or  as 

he  or  they  shall  direct:  but  should  my  said  son,  Joseph,  not 

complete  such  purchase  within  three  months  from  my  decease." 

Now  'the  words :  "  but  should  my  said  son  not  complete  such       [  ♦349  ] 

purchase,"  are  negative  words ;  and  the  testator,  when  he  uses 

them,  points  at  some  act  to  be  done,  which  he  describes  as  the 

completion  of  the  purchase.     The  whole  sentence  must  be  taken 

together :  the  son  was  to  pay  the  money,  and  then  the  trustees 

were  to  convey  the  house  to  him.  The  son  ought,  at  the  least,  to 

have  placed  the  purchase-money  under  the  control  of  the  trustees : 

but  no  such  act  was  done.    How  then  can  a  purchase  be  said  to 

be  completed,  where  there  was  no  conveyance  on  the  one  side,  and 

no  payment  of  purchase-money  on  the  other  ?    A  mere  verbal 

notification  of  an  intention  to  purchase,  can  not  be  said  to  be  a 

completion  of  the  purchase. 

Bill  dismissed, 

(I)  8  E.  B.  198  (11  Yes.  448). 
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1837.  WILLIAMS  V.  CORBET  (1). 

Feb.  20. 
(8  Simons,  34ft— 351 ;  S.  C.  6  L.  J.  (N,  S.)  Ch.  182.) 

*    *  A  testator  devised  liis  estates  to  trustees  in  trust  to  apply  the  rents  in 

^  *       '  paying  off  incumbrances,  and  directed  them  to  employ  A.  to  audit  their 

accoimts,  and  to  allow  him  a  proper  salary :  Held,  that  the  trustees  could 
not,  arbitrarily,  remove  A.  from  his  office ;  but  that  he  was  entitled  to 
hold  it  as  long  as  he  was  willing  and  able,  and  to  receive  an  adequate  salary. 

Sir  Corbet  Corbet  devised  his  real  estates  to  trustees  in  trust 
to  let  the  same,  and,  out  of  the  income,  to  keep  down  the  interest 
of  such  sums  as  should  be  charged  thereon  at  his  death,  and  to 
pay  all  taxes,  rates  and  other  outgoings  payable  in  respect  thereof 
and  the  expenses  of  keeping  his  mansion  house  in  repair,  and  also 
tlie  wages  and  salaries  of  auditors,  receivers,  stewards  and  bailiffs 
who  should  from  time  to  time  be  employed  in  the  execution  of 
r  *360  ]  the  trust  thereby  created,  *and  to  accumulate  the  surplus  income 
of  his  estates  until  the  same  should  amount  to  a  sufficient  sum  to 
pay  off  the  mortgages  and  incumbrances  thereon,  and  then  to 
apply  the  same  accordingly :  and,  subject  thereto,  he  devised  his 
estates  to  Bichard  Corbet  and  his  sons  in  strict  settlement. 

The  testator,  by  a  codicil,  appointed  the  plaintiff  (who  was  a 
barrister)  to  be  the  auditor  of  the  accounts  of  his  estates  during 
the  execution  of  the  trusts  of  his  will :  and  he  directed  his  trustees 
to  pay  to  the  plaintiff,  such  annual  remuneration  as  it  was  usual 
for  an  auditor  to  receive :  and,  in  case  the  plaintiff  or  any 
subsequent  auditor,  should  refuse  to  accept  such  office,  or  become 
incapable  or  unwilling  to  exercise  the  duties  thereof,  he  requested 
his  trustees  to  appoint  a  barrister  of  known  judgment  and 
integrity,  to  be  the  auditor  of  bis  said  accounts,  and  directed 
them  to  allow  such  auditor  such  remuneration  as  aforesaid,  and 
to  submit  their  accounts,  once  in  every  year,  to  the  auditor  for 
the  time  being. 

The  plaintiff  audited  the  accounts  for  some  years  after  the 
testator's  death  and  received  a  salary  of  502.  per  annum  for  so 
doing.  Some  differences  having  subsequently  arisen  between  him 
and  the  trustees,  one  of  them  wrote  to  him  stating  that  it  was 
their  intention  to  remove  him  from  his  office  and  to  appoint  some 

(1)  Foster  v.  Ehhij  (1881)  19  Ch.  D.  518,  51  L.  J.  Ch.  275. 
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other  person  in  his  place.  The  bill  was  thereupon  filed,  praying 
that  the  tmstees  might  be  restrained  from  carrying  their  intention 
into  effect,  and  that  they  might  be  decreed  to  lay  their  accounts, 
from  time  to  time,  before  the  plaintiff  and  to  allow  him  a  proper 
remuneration  for  auditing  them.  The  trustees,  in  their  answer, 
charged  the  plaintiff  with  negligence  and  improper  conduct  in 
discharging  the  duties  of  his  office. 
The  cause  now  came  on  to  be  heard. 

Mr.  Knight,  Mr.  Jacob  and  Mr.  Duckworth  for  the  plaintiff, 
relied  on  Hibbert  v.  Hibbert  (i). 

Sir  William  Home,  Mr.  Wigram,  Mr.  O.  Richards  and  Mr. 
Teed,  for  the  defendants,  contended  that  the  trustees  had  the 
same  power  of  removing  the  plaintiff,  as  they  had  of  discharging 
a  steward  or  bailiff. 

The  Yice-Ghancellor  : 

There  is  not  the  slightest  ground  for  imputing  anything 
improper  to  Mr.  Williams.  [His  Honour  then  read  the  will  and 
codicil.]  Under  this  codicil,  Mr.  Williams  has  as  much  right  to 
be  the  auditor,  as  any  one  of  the  devisees  has  to  the  real  estates. 

The  testator,  when  he  directed  that  Mr.  Williams  should  be 
employed  to  audit  the  accounts  of  his  estates  and  be  allowed 
a  proper  remuneration  for  his  trouble,  clearly  intended  to  confer 
a  benefit  upon  him.  The  trustees,  therefore,  were  not  justified 
in  attempting  to  remove  him ;  but  he  is  entitled  to  be  continued 
as  auditor,  and  to  be  allowed  a  proper  remuneration,  the  amount 
o/  which  must  be  fixed  by  the  Master. 


Williams 

V. 
COBBET. 


[351] 


BOOTH  V.  CEESWICKE  (2). 

(8  Simons,  352—353.) 

Mortgagor  and  mortgagee. 

After  decree  in  a  suit  by  a  second  mortgagee,  to  redeem  the  first  and 
foreclose  the  subsequent  mortgagees,  one  of  the  subsequent  mortgagees 
assigned  his  interest  in  the  premises  to  A.  A.  then  filed  a  bill  against 
all  the  parties  to  the  former  suit,  praying  to  be  entitled  to  the  benefit  of 


(1)  17  R.  B.  169  (3  Mer.  681). 


(2)  Ex  rdatiwie. 


1837. 
March  3,  8. 


Shadwell, 
V.-C. 

[352] 
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Booth  tl^t  suit,  and  to  redeem  the  mortgagees  "who  were  prior  to  himself,  and 

^«  to  foreclose  the  others.    The  bill  was  dismissed  as  against  all  the  defen- 

Cbeswicke.  dants  except  the  assignor :  and  A,  was  declared  to  be  entitled  to  stand 

in  his  place,  and  to  use  his  name  in  the  further  prosecution  of  the  first 
siiit. 

A  BILL  was  filed  by  a  second  mortgagee,  praying  to  redeem  the 
first  mortgagee  and  to  foreclose  the  mortgagor  and  subsequent 
mortgagees.  After  the  decree  had  been  made  in  that  suit, 
Humphrey  Greswicke,  one  of  the  subsequent  mortgagees,  assigned 
his  interest  in  the  mortgaged  premises  to  James  Booth,  who 
thereupon  filed  a  bill  against  all  the  parties  to  the  former  suit, 
praying  that  he  might  be  decreed  to  be  entitled  to  the  benefit  of 
that  suit,  and  to  redeem  such  of  the  mortgagees  as  were  entitled 
to  priority  over  him,  and  to  foreclose  the  subsequent  mortgagees. 

The  Yice-Chancellob  dismissed  the  second  bill,  as  against  all 
the  defendants  thereto  except  Humphrey  Greswicke,  with  costs, 
and  referred  it  to  the  Master  to  take  an  account  of  what  was  due 
to  Booth  for  principal  and  interest  on  his  mortgage,  and  to  tax 
him  his  costs  of  the  second  suit,  and  ordered  that,  upon  Humphrey 
Greswicke  paying  to  Booth  the  amount  of  such  principal,  interest 
and  costs,  and  also  what  he  should  pay  to  the  other  defendants 
for  their  costs  in  the  second  suit,  within  six  months  after  the 
Master  should  have  made  his  report.  Booth  should  re-convey 
the  mortgaged  premises  to  Humphrey  Greswicke ;  but  that,  in 
default  of  Greswicke  paying  to  Booth  such  principal,  interest  and 
costs  at  the  time  aforesaid,  he  should  stand  foreclosed;  and, 
[  *353  ]  in  case  of  such  foreclosure.  Booth  was,  as  against  ^Humphrey 
Greswicke,  declared  to  be  entitled,  in  right  of  his  mortgage 
security,  to  the  benefit  of  the  decree  and  proceedings  in  the  first 
suit,  and  to  stand  in  the  place  and  to  use  the  name  of  Greswicke 
in  the  further  prosecution  of  the  proceedings  in  the  first  suit; 
and,  in  the  meantime,  Booth  was  to  be  at  liberty  to  attend  the 
taking  of  the  accounts  in  that  suit. 

Mr.  Knight,  Mr.  Jacob,  Mr.  Chandless  and  Mr.  Cooke  were 
counsel  in  the  cause. 
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SMITH  V.  SMITH  (1). 

(8  Simons,  353—358;  S.  C.  6  L.  J.  (N.  S.)  Ch.  175.) 

Will — Construction. 

A  testator  gave  his  residuary  estate  to  trustees,  in  ti-ust  for  his  wife 
for  life,  and,  after  her  death,  to  divide  it  amongst  all  his  children  who 
might  be  then  living ;  the  shares  of  such  of  them  as  should  then  have 
attained  21,  to  be  paid  to  them  within  three  months  after  his  wife's 
death,  and  the  shares  of  the  others,  on  their  attaining  21,  or  to  the 
survivors  of  them  in  case  of  the  death  of  any  of  them  in  his  wife's  life- 
time and  without  leaving  issue.  Provided  that  if  any  of  his  children 
who  should  die  in  his  wife's  lifetime,  should  have  left  issue,  such  issue 
should  have  their  parents'  share.  The  testator's  wife  survived  him. 
One  of  his  children  who  was  living  at  the  date  of  his  will,  died  in  his 
lifetime  leaving  issue :  Held,  that  the  issue  were  entitled  to  a  share  of 
the  residue. 

George  Smith,  by  his  will  dated  the  29th  of  November,  1814, 
gave  the  residue  of  his  real  and  personal  estate  to  trustees,  their 
heirs  and  assigns,  in  trust  to  sell  his  freehold,  copyhold  and 
leasehold  estates,  and  to  get  in  his  personal  estate,  and  to  place 
out  the  monies  thereby  arising  in  the  usual  manner :  and  he 
directed  his  trustees  to  stand  possessed  of  such  monies  and  of 
the  securities  in  which  the  same  should  be  invested,  upon  trust, 
in  the  first  place,  to  pay  thereout  all  his  just  debts  and 
testamentary  expenses,  and,  in  the  next  place,  the  pecuniary 
legacies  thereinbefore  by  him  given,  and  then,  with  the  interest 
and  dividends  of  the  residue,  to  pay  an  annuity  of  200/. 
thereinbefore  given  *to  his  wife,  and,  after  payment  and 
satisfaction  thereof,  to  pay  and  apply  the  remaining  interest 
and  dividends  unto  and  for  the  use  of  his  wife  during  her  life, 
and,  after  her  decease,  upon  trust  to  pay  and  divide  the  whole  of 
such  remaining  trust  funds  unto  and  amongst  all  and  every  his 
children  who  might  be  then  living,  share  and  share  alike,  the 
shares  of  such  of  them  as  should  have  then  attained  their 
respective  ages  of  21  years,  to  be  paid  and  transferred  within 
three  months  after  the  decease  of  his  wife,  and  the  shares  of  the 
others  or  other  of  them  to  be  paid  and  transferred  on  their 
severally  attaining  the  eaid  age,  or  unto  or  amongst  the  survivors 


1837. 
March  8. 


(1)  Many  cases  on  this  subject 
are  collected  in  In  re  Potter's  Trust 
(1869)  L.  B.  8  Eq.  52,  39  L.  J.  Ch. 


102,  20  L.  T.  649 ;  and  see  /;*  re 
Haunam,  '97,  2  Ch.  39,  66  L.  J.  Ch. 
471,  76L.T.681,— O.  A.  S. 


Shad  WELL, 
V.-C. 

[353  ] 
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Shith       or  survivor  of  them,  in  case  of  the  death  of  any  of  them  in  the 

■r 

Smith.  lifetime  of  his  wife  and  without  leaving  lawful  issue  of  his  or  their 
body  or  bodies,  except  the  share  of  Mary  Ann  Bain  (one  of  his 
daughters),  which  he  directed  should  remain  funded,  and  the 
interest  and  dividends  thereof  be  paid  to  her,  for  her  separate 
use  during  her  life,  and,  after  her  death,  the  principal  to  be 
divided,  in  like  manner,  amongst  her  children  at  their  respective 
ages  of  21  years ;  and  in  case  there  should  be  no  such  child  who 
should  Jive  to  attain  such  age,  the  share  of  Mary  Ann  Bain  of  and 
in  such  trust  premises,  to  be  divided  equally  amongst  such  of  his 
children  as  should  be  living  at  the  death  of  Mary  Ann  Bain,  or 
at  the  death  of  her  issue  as  aforesaid,  as  the  case  might  happen. 
Provided  that  in  case  any  or  either  of  his  children  who  should 
happen  to  die  in  the  lifetime  of  his  wife,  should  have  left  issue  of 
his  or  their  body  or  bodies,  then  he  declared  his  will  to  be  that 
such  issue  should  have  and  be  entitled  to  such  share  or  shares  of 
and  in  the  said  trust  premises,  as  his,  her  or  their  deceased  parent 
or  parents  would  have  had  and  been  entitled  to  under  his  will,  if 

[  *3a5  J  living,  such  share  or  shares  to  be  ^transferred  to  such  issue  at 
such  age  or  time  as  thereinbefore  declared  with  respect  to  the 
transfer  of  their  parents'  share. 

The  testator  died  in  1820 :  and  his  widow  died  in  1827. 
The  testator  had  eight  children  living  at  the  date  of  his  will. 
Seven  of  them  survived  their  mother.  The  other  attained 
21,  but  died  in  the  testator's  lifetime,  leaving  one  son,  William 
Smith. 

On  the  hearing  of  a  petition  presented  by  the  seven  surviving 
children,  the  question  was  whether  William  Smith  (who,  as  well 
as  his  uncles  and  aunts,  had  attained  21)  was  entitled  to  a  share 
of  the  residuary  fund. 

Mr.  Knight  and  Mr.  Chandless,  for  the  petitioners,  said  that 
the  issue  of  a  child  were  not  objects  of  the  original  gift,  but  were 
intended  to  take  by  way  of  substitution  for  their  parent ;  and, 
consequently,  that  the  issue  of  a  child  could  not  take,  unless 
there  was  a  possibility  of  the  parent's  taking  :  that,  as  William 
Smith's  father  died  in  the  testator's  lifetime,  he  never  had  any 
possibility  of  taking,  and,  therefore,  William   Smith  was  not 
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entitled  to  participate  in  the  fund.  They  relied  on  Thomhill 
V.  Thomhill  (i),  as  being  precisely  in  point ;  and  they  cited  also 
Butter  V.  Ommaney  (2),  Waugh  v,  Waugh  (3),  and  Tytherleigh  v. 
Harbin  (4). 

Mr.  Jacob  and  Mr,  Girdlestone,  for  William  Smith,  said  that 
Thomhill  v.  Thomhill  had  been  overruled  by  *Sir  C.  C.  Pepys, 
M.  B.,  in  the   case  of   Collins  v.  Johnso^i  (5)^  which  was  not 
[then]  reported. 

Thb  Yice-Chancellor  : 

I  think  that  the  decision  in  TliomhiU  v.  Thomhill  is  wrong. 

The  testator,  in  this  case,  seems  to  me  to  have  meant  that, 

if  a  child  died  and  left  issue,  the  issue  should  take,  although  the 

child  could  not ;  and  my  opinion  ^further  is  thai  the  event  that 

lias  happened  9  is  not  only  within  the  general  meaning,  but  also 

mthin  the  words  of  the  will  (6). 

Declare  that  the  fund  is  distributable,  in  equal  eighth  parts, 
amongst  the  seven  surviving  children  and  William  Smith. 


Smith 
Smith. 


[  'SSe  ] 


[  »57  ] 


[  *358  ] 


COLLINS  V.  JOHNSON. 

(8  Simons,  3d6,  n. — 357,  n,) 

{Fob  a  report  of  this  case,  taken  principally  from  4  L.  J.  (N.  S.) 
C\i.  226,  see  41  E.  B.  211.] 


183S. 
Jnly  8. 


BolU  Omrt. 

Pepys,  M.R. 

[  356,  «.  ] 


GILES  V.  GILES  (7). 

(8  Simons,  360—366;  S.  C.  6  L.  J.  (N.  S.)  Ch.  176;  1  Jur.  234.) 

"Will — Construction. 

A  testator  bequeathed  his  residue  to  trustees,  in  trust  for  all  bis 
children  living  at  the  decease  of  his  wife,  as  tenants  in  common ;  and  if 
any  such  children  should  die  before  his  wife,  and  should  leave  issue, 
then  the  children  of  such  his  son  or  daughter  should  be  entitled  to  the 
portion  of  such  his  son  or  daughter  who  might  be  deceased  before  the 


(1)  20  B.  R.  315  (4  Madd.  377). 

(2)  28  E.  B.  6  (4  Russ.  70). 

(3)  39  E.  E.  129  (2  My.  &  K  41). 

(4)  38  B.  E.  121  (6  Sim.  329). 
(6)  41E.B.211. 


(6)  See  the  next  two  cases. 

(7)  In  re  Lucas's  Will  (1881)  17 
Ch.  D.  788,  and  see  also  the  note, 
ante,  p.  203.— 0.  A.  S. 


1837.  . 

A/arch  21. 
Jj/ril  6. 

Shadwell, 
V.-C. 

[  360  ] 
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Giles  decease  of  his  wife ;  provided  that  until  the  portions  thereby  provided 

^«  for  any  of  the  said  children  of  his  said  sons  or  daughters  who  might 

Giles.  hsLve  died  before  their  mother,  should  become  vested,  it  should  be  lawful 

for  his  trustees  to  apply  the  interest  of  the  portion  to  which  any  such 
child  might  be  entitled  in  expectancy,  for  the  maintenance  of  such  child. 
The  testator,  at  the  date  of  his  will,  had  four  sons  and  one  daughter, 
and  he  had  had  another  daughter  who  was  then  dead,  leaving  children 
who  survived  the  testator :  Held,  that  those  children  were  entitled  to 
a  share  of  the  residue. 

George  Giler,  Esq.,  by  his  will  dated  the  80th  of  January, 
1886,  devised  to  his  wife,  Charlotte  Giles,  his  son,  Edward  Galley 
Giles,  and  his  brother,  Francis  Giles,  in  fee,  all  his  freehold  and 
copyhold  estates  at  Enfield,  in  Middlesex,  in  trust  to  sell  the 
same  with  all  convenient  speed  after  his  decease,  and  to  stand 
possessed  of  the  money  arising  from  the  sale,  upon  the  trusts 
thereafter  declared  of  the  residue  of  his  property :  and  he  gave 
to  the  same  three  persons  in  fee,  all  his  freehold  estates  in  Kent, 
Surrey,  Sussex,  and  Dorsetshire,  in  trust  for  his  wife,  for  life, 
and,  after  her  decease,  in  trust  that  Edward  Galley  Giles  and 
Francis  Giles  should  sell  the  same  with  all  convenient  speed ; 
provided  that  all  or  any  of  his  last-mentioned  estates  might  be 
sold  during  the  life-time  of  his  wife,  with  her  consent ;  and  in 
case  all  or  any  of  them  should  be  sold,  he  directed  that  the 
money  arising  therefrom  should  be  invested  in  the  Government 
Stocks  or  Funds  in  the  names  of  his  wife  and  of  Edward  Galley 
Giles  and  Francis  Giles,  upon  trust  to  permit  his  wife  to  receive 
the  dividends  thereof  during  her  life,  and,  after  her  decease, 
upon  trust  to  stand  possessed  of  the  capital  upon  the  trusts 
thereafter  declared  as  to  the  residue  of  his  property.  And  he 
[  ♦361  ]  gave,  to  his  wife,  the  sum  of  500L,  to  be  paid  to  her  within  *one 
month  after  his  decease  ;  and  he  also  gave  to  her  all  his  house- 
hold furniture,  wines,  plate,  linen,  carriages,  horses  and  all  other 
his  effects  in  and  about  his  dwelling-house  at  Enfield,  and  all 
his  farming  stock  at  the  same  place,  and  also  all  his  furniture 
and  effects  in  and  about  his  houses  at  Brighton  and  Tonbridge, 
and  all  his  farming  stock  at  his  farm  at  Tonbridge :  and  he  gave 
all  the  residue  of  his  personal  estate  and  effects  to  his  wife  and 
to  Edward  Galley  Giles  and  Francis  Giles,  upon  trust  that 
they  and  the  survivors  and  survivor  of  them,  his  executors, 
administrators  and  assigns,  should  stand  possessed  thereof  in 
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trust  for  all  and  every  the  children  and  child  of  his  body  living        Giles 

at  the  time  of  the  decease  of  his  wife,  equally  to  be  divided        Giles. 

between  or  amongst  such  children,  if  more  than  one,  share  and 

share  alike,  and  if  any  such  children  or  child  should  be  deceased 

before  his  wife,  and  such  children  or  child  should  leave  issue 

of  their,  his,  or  her  body  lawfully  begotten,  then  the  children 

or  child  of  such  his  son  or  daughter  should  be  entitled  to  the 

portion  of   such  his  son  or   daughter  who  might  be  deceased 

before  the  decease  of  his   wife,  upon  their  attaining  the  age 

of  21  years :  provided  that,  until  the  portions  therein  provided 

for  any  of  the  said  children  of  his  said  sons  or  daughters  who 

might  have  died  before  their  mother,  should  become  vested,  it 

should  be  lawful  for  his  trustees  or  trustee  for  the  time  being 

to  apply  the  interest  of  the  portion  or  portions  to  which  any 

such  child  or  children  might  be  entitled  in  expectancy,  for  the 

maintenance  and  education  of  such  child  or  children :  and  he 

declared  that  his  trustees  or  trustee  for  the  time  being  might 

advance  the  whole  or  any  part  of  such  expectant   portion  or 

portions  of  any  such  child  or  children,  for  his,  her  or  their 

advancement  and  establishment  in  the  world:  and  he  empowered 

his  trustees,  during  his  wife's  life,  to  lease  his  estates  for  any 

term  *not  exceeding  seven  years :  and  he  appointed  his  wife       [  '362  ] 

and  Edward  Galley  Giles  and  Francis  Giles,  the  executrix  and 

executors  of  his  will. 

Tbe  testator  died  on  the  1st  of  February,  1836,  leaving  his 
wife  and  four  sons  and  one  daughter  him  surviving ;  and  they 
were  the  only  children  of  the  testator  who  were  living  at  the 
date  of  his  will.  The  testator,  however,  had  had  another 
daughter,  who  died  on  the  5th  of  May,  1834,  leaving  four 
children  surviving  her,  and  who  survived  the  testator  also. 

The  bill  was  filed,  by  the  testator's  widow,  against  her 
co-trustees  and  co-executors,  and  also  against  the  surviving 
children  and  the  children  of  the  deceased  child  of  the  testator, 
charging  that  the  children  of  the  deceased  child  alleged  that, 
according  to  the  true  construction  of  the  will,  they  were  entitled 
to  or  interested  in  some  share  or  shares  of  the  testator's  estate, 
but  that  the  plaintiff  was  advised  that,  by  the  terms  of  the  will, 
they  were  excluded  from  any  right,  share  or  interest  to  or  in 
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Giles        the  testator's  estate.     The  bill  prayed  that  the  will  might  be 
Giles.       established  and  the  trusts  performed,  and  that  the  rights  and 

interests  of  all  parties  to  and  in  the  testator's  estate  and  effects, 

might  be  ascertained  and  declared. 

Mr.  Knight  and  Mr.  Bacon,  for  the  plaintiff. 

Mr.  Wigram  and  Mr.  Evans,  for  the  testator's  surviving 
children : 

The  testator,  in  this  case,  left  several  children,  all  of  whom 
were  living  when  he  made  his  will.     He  had  had  another  child, 
who  was  then  dead  and  had  left  children ;  and  the  question  is 
whether  the  children  of  the  deceased  child,  are  entitled  to  take 
[  'ses  ]       under  the  gift  over  in  the  will.    *There  are  only  two  classes 
of  cases  in  which  the  issue  of  a  deceased  child   have   been 
admitted  to  share  with  the  surviving  children  of  the  testator  : 
first,  where  there  has  been  a  bequest,  originally,  to  the  children 
and  the  issue  concurrently :  secondly,  where,  by  the  words  of  the 
bequest,  the  issue  of  such  of  the  children  as  may  die,  are  sub- 
stituted  for  their  parents:  Tytherleigh  v.  Harbin  (i),  Smith  v. 
Smith  (2),  Bone  v.  Cooke  (3),  Waugh  v.  Waugh  (4).     In  every  case 
in  which  the  words  have  been  similar  to  those  in  the  present 
will,  the  issue  have  been  excluded.     The  testator,  in  this  case, 
intended  to  benefit  such  only  of  his  children  as  were  living  at 
the  date  of  his  will  and  the  issue  of  such  of  those  children 
as  might  afterwards  die ;  and,  consequently,  the  issue  of  the 
child  that  was  dead  at  the  date  of  the  will  are  excluded  from 
participating  in    his  property ;    for   that   child    was,   herself, 
incapable  of  taking.    The  cases  that  support,  distinctly,  the  con- 
struction which  we  contend  for,  are  Chnstopherson  v.  Naylor  (5), 
Butter  v.  Ommaney  (6),  and  Thoi-nhill  v.  Thomhill  (7). 

Mr.  Jacob  and  Mr.  Rogers  appeared  for  the  children  of  the 
testator's  deceased  daughter :  but 

(1)  38  E.  B.  121  (6  Sim.  329).  (5)  15  R.  R.  120  (1  Mer.  320). 

(2)  Ante,  p.  203.  (6)  28  R.  R.  6  (4  Russ.  70). 

(3)  28  R.  R.  697  (M'CI.  168).  (7)  20  R.  R.  315  (4  Madd.  377). 

(4)  39  R.  R.  129  (2  My.  &  K.  41). 
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The  Yicb-Chancbllor,  without  hearing  them,  said  :  Giles 

This  case  is  quite  different  from  those  cases  which  have  been  Giles. 
very  properly  cited  and  arranged  by  the  counsel  for  the  surviving 
children.  The  only  question  is  whether  the  special  language 
which  is  found  in  this  will,  does  not,  of  necessity,  compel  me 
to  hold  that  the  *true  meaning  of  the  testator  was  to  make  a  [  '364  ] 
provision  for  all  the  issue  of  any  children  that  he  had  had  or 
might  have,  who  had  died  or  might  die  before  the  death  of  his 
wife.  Now  he  had  four  sons  and  two  daughters ;  and  I  should 
observe  that  in  all  the  parts  of  the  will  which  precede  the 
residuary  bequest,  there  is  no  mention  made  of  any  son  or 
daughter  except  only  one  son,  Edward,  who  was  a  trustee.  It 
is  necessary  to  advert  to  that  circumstance  in  order  to  put  an 
interpretation  upon  the  other  words  which  I  shall  observe  upon 
presently.  He  makes  the  residuary  bequest  in  the  following 
words:  "  In  trust  for  all  and  every  the  children  and  child  of  my 
body  living  at  the  time  of  the  decease  of  my  dear  wife,  equally 
to  be  divided  between  or  amongst  such  children  (if  more  than 
one)  share  and  share  alike,  as  tenants  in  common."  Now  if  that 
had  stood  alone,  no  question  could  have  arisen :  but  then  the 
testator  proceeds  :  ''  and  if  any  such  children  or  child  shall  be 
deceased  before  my  dear  wife"  (which  is  an  utter  impossibility, 
and  it  shews  that  the  testator  was  glancing  at  something  which 
he  had  not  expressed),  "and  such  children  or  child  shall  leave 
ibsue  of  their,  his  or  her  body  lawfully  begotten,  then  the 
children  or  child  of  such  my  son  or  daughter  shall  be  entitled 
to  the  portion  of  such  my  son  or  daughter  who  may  be  deceased 
before  the  decease  of  my  dear  wife,  upon  their  attaining  the 
age  of  21  years  :  provided  always  that,  until  the  portions 
hereinbefore  provided  for  any  of  the  said  children  of  my  said 
sons  or  daughters  "  (he  having  but  one  daughter  living  at  the 
time),  "who  may  have  died  before  their  mother,  shall  become 
vested,  it  shall  be  lawful  for  my  trustees  or  trustee  for  the 
time  being  to  apply  the  interest  and  dividends  of  the  portion 
or  portions  to  which  any  such  child  or  children  may  be  entitled 
in  expectancy,  for  the  maintenance  and  education  of  such  child  or 
children."  *I  have  looked  through  the  will  from  the  beginning,  [  •ses  ] 
in  order  to  see  whether  there  had  been  any  mention  previously 
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OiLBB  made  of  sons  and  daaghters  so  as  to  account  for  the  testator's 
Giles.  making  use  of  the  words  '*  such  "  and  "  said,"  when  he  here 
speaks  of  them :  and  I  find  that  there  is  no  mention  made  of 
any  son  or  daughter,  except  the  son  Edward.  The  consequence 
therefore  is  that  no  other  meaning  can  be  affixed  to  the  words 
**  said  sons  or  daughters,'*  but  that  meaning  which  is  before 
expressed,  namely,  children  or  child ;  and,  if  that  is  the  case, 
and  you  find  that  he  had  four  sons  and  two  daughters,  and  that 
one  daughter  was  dead  (though  it  is  very  true  that  these  words 
may  be  taken  to  refer  to  a  future  daughter  that  might  be  born), 
yet  it  is  obvious  that  the  testator  must  have  had  more  in  his 
mind  the  remembrance  of  the  child  that  had  been  born  and 
died,  than  the  anticipation  of  a  future  child  to  be  born  and  be 
a  daughter. 

The  language  of  this  will  is  excessively  inaccurate  :  but  it 
seems  to  me  that  there  is  no  way  of  doing  justice  to  the 
testator's  intention,  but  by  saying  that  he  has  made  a  provision 
for  the  issue  as  well  of  the  daughter  who  had  died,  as  of  any 
other  son  or  daughter  who  might  thereafter  die. 

In  all  cases  like  the  present,  it  may  be  reasonably  supposed 
that  the  testator  intends  as  much  to  provide  for  his  grand- 
children by  a  deceased  child,  as  he  does  for  his  grandchildren 
by  a  child  then  living  but  which  may  thereafter  die.  And  I 
decide  this  case  without  meaning  to  infringe  upon  the  rule 
which  is  deducible  from  the  cases  that  have  been  cited :  for  my 
opinion  is  that,  looking  at  the  language  of  this  will,  altogether, 
[  'see  ]  the  true  construction  of  it  is  that  the  testator  adverted  *as  much 
to  the  children  of  the  daughter  who  had  died,  as  he  did  to  the 
children  who  had  survived  but  might  die. 

Declare  that  the  children  of  the  deceased  daughter  are  entitled 
to  a  share  of  the  testator's  residuary  estate. 


voL,XLn.]         1837.    CH.     8  SIMONS,  366— 367.  211 


THE  ATTOENEY-GENEEAL  v.  LEWIN  (1).  i8S7. 

^    ^  'April  7, 

(8  Simons,  366—370 ;  S.  C,  C.  P.  Cooper,  51  ;  6  L.  J.  (N.  8.)  Ch.  204  ;  1 — 

1  Jut.  234.)  Shadwbll, 

V  -C 
Charity — ConstnictioD  of  59  Geo.  III.  c.  12.  P   '    ' 

The  59th  Geo.  III.  c.  12,  does  not  extend  to  charity  lands  which  are        '■         -' 

devoted  to  other  purposes  besides  those  to  which   poor's-rates   and 

ehurch-rates  are  applicable. 

m 

The  information  prayed,  amongst  other  things,  that  trustees 
might  be  appointed  of  certain  charity  lands,  partly  freehold 
and  partly  copyhold,  situate  in  the  parish  of  Wickham  Market 
in  Suffolk.  By  the  decree  it  was  referred  to  the  Master  to 
inquire  and  certify  who  were  the  trustees  in  whom  the  charity 
estates  were  then  vested:  and  it  was  ordered  that  the  Master 
should  appoint  such  and  so  many  fit  and  proper  persons 
as  he  should  think  proper,  to  he  the  future  trustees  of  the 
charity  lands. 

The  Master  found  that,  by  an  ancient  deed  then  in  the 
possession  of  the  vestry  clerk  of  the  parish  of  Wickham  Market, 
and  therein  stating  a  grant  made  in  the  33rd  year  of  the  reign 
of  King  Henry  the  VI.,  and  by  the  will  of  Robert  Chris tnesse 
of  Wickham  Market  aforesaid,  dated  the  16th  of  September, 
1464,  and  by  the  will  of  Ann  Barker,  dated  the  15th  of  August, 
1730,  and  from  the  court  rolls  of  the  manor  of  Wickham,  that 
several  pieces  or  parcels  of  land  had  been,  *from  time  to  time,  [  ♦867  ] 
devised,  granted,  and  bequeathed  to  certain  persons  in  the  said 
deeds,  wills  and  grants  particularly  named,  upon  certain  trusts 
for  the  reparation  of  the  church  of  Wickham  Market  aforesaid 
and  the  relief  of  the  poor  of  that  parish,  either  in  the  workhouse 
or  otherwise ;  for  binding  one  poor  boy  apprentice  in  each  year 
from  the  parish,  for  instructing  the  poor  of  the  parish,  and  for 
other  charitable  purposes  in  the  parish,  which,  it  was  stated  to 
the  Master,  were  not  known ;  and  which  several  pieces  or  parcels 
of  land  then  constituted  the  lands  called  the  Old  Town  Lands 
and  the  New  Town  Lands.  And  the  Master  further  found  that 
divers  admissions  of  certain  of  the  inhabitants  of  the  parish 
to  the  said  lands,  or  to  such  part  thereof  as  was  of  copyhold 

(1)  Seeposty  p.  248. 
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A.-Q,  tenure,  had  been,  from  time  to  time,  had,  in  order,  as  was  stated, 
Lewin,  to  avoid  a  forfeiture  thereof  to  the  lord  of  the  manor ;  and  that 
the  last  of  such  admissions  was  at  a  court  baron  of  the  manor, 
which  was  holden  on  or  about  the  6th  of  November,  1787, 
when  William  Salmon,  William  Damant,  Stephen  Blincoe,  and 
Samuel  Salmon,  the  younger,  inhabitants  of  Wickham  Market, 
and  the  defendants,  John  Paternoster,  Thomas  Butcher,  James 
Churchyard,  Thomas  Gall,  and  Stephen  Virtue  were  admitted 
tenants  to  such  parts  of  the  lands  as  were  of  copyhold  tenure, 
as  trustees  thereof :  And  the  Master  further  found  that,  of  the 
several  trustees  so  admitted,  four  of  them,  namely,  William 
Salmon,  William  Damant,  Stephen  Blincoe,  and  Samuel  Salmon, 
the  younger,  were  dead,  and  that  the  defendants  Thomas 
Butcher,  J.  Churchyard,  T.  Gall,  and  S.  Virtue,  as  the  survivors 
of  such  trustees,  had,  since  their  appointment  as  such  trustees, 
continued  to  act  in  the  trusts  as  to  so  much  and  such  parts  of 
the  said  lands  as  were  of  copyhold  tenure :  and  that  it  could 
not  then  be  ascertained  in  whom  the  freehold  lands  or  the  legal 
[  *S68  ]  estate  in  fee  ^thereof ,  was  then  vested ;  but  that,  for  a  great 
many  years  past,  the  said  freehold  lands  and  the  rents  thereof 
had  been  under  the  direction,  controul  and  administration  of  the 
churchwardens  for  the  time  being  of  the  parish  of  Wickham 
Market,  and  had  been  managed,  applied,  and  disposed  of  by 
them  accordingly,  subject  to  the  superintendence,  direction, 
and  approbation  of  the  parish  in  vestry  assembled.  And  the 
Master  was  of  opinion  that  as  well  the  freehold  as  the  copy- 
hold hereditaments  were,  under  the  provisions  of  an  Act  of 
the  59th  Geo.  III.,  intituled  *'  An  Act  for  the  Belief  of  the 
Poor,"  then  vested  in  the  churchwardens  and  overseers  of 
the  parish  of  Wickham  Market,  subject  however  to  the  charit- 
able uses  for  which  the  same  were  so  devised,  granted  and 
bequeathed  as  aforesaid :  and  therefore  the  Master  had  not 
proceeded  upon  that  part  of  the  order  which  directed  him  to 
appoint  trustees  thereof.  The  cause  now  came  on  for  further 
directions. 

Mr,  Cooper  and  Mr.  Anderdon,  for  the  relators : 
By   59   Geo.   III.   c.   12,   ss.  10  &  12,   churchwardens  and 
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« 
overseers  are  empowered  to  purchase  lands  for  the  building        A.-a. 

of  workhouses,  and  for  employing  the  poor.  The  17th  section,  lkwin. 
however,  is  more  extensive.  It  enacts:  ''that  all  buildings, 
lands  and  hereditaments,  which  shall  be  purchased,  hired  or 
taken  on  lease  by  the  churchwardens  and  overseers  of  the  poor 
of  any  parish,  by  the  authority  and  for  any  of  the  purposes 
of  this  Act,  shall  be  conveyed,  demised  and  assured  to  the 
churchwardens  and  overseers  of  the  poor  of  every  such  parish 
respectively  and  their  successors,  in  trust  for  the  parish."  This 
section,  so  far,  relates  only  to  lands  purchased  or  hired  for  the 
purposes  mentioned  in  the  preceding  sections  of  the  Act.  It 
then  proceeds  to  enact :  ''  that  such  churchwardens  and  over- 
seers of  the  poor  and  their  *successors,  shall  and  may,  and  they  [  •seo  ] 
are  hereby  empowered  to  accept,  take  and  hold,  in  the  nature 
of  a  body  corporate,  for  and  on  behalf  of  the  parish,  all  such 
buildings,  lands  and  hereditaments,  and  also  all  other  buildings, 
lands  and  hereditaments  belonging  to  such  parish ;  and  in  all 
actions,  suits,  indictments  and  other  proceedings  for  or  in 
relation  to  any  such  buildings,  lands  or  hereditaments,  or  the 
rent  thereof,  or  for  or  in  relation  to  any  other  buildings,  lands 
or  hereditaments  belonging  to  such  parish,  or  the  rent  thereof, 
and  in  all  actions  and  proceedings  upon  or  in  relation  to  any 
bond  to  be  given  for  the  faithful  execution  of  the  office  of  an 
assistant  overseer,  it  shall  be  sufficient  to  name  the  church- 
wardens and  overseers  of  the  poor  for  the  time  being,  describing 
them  as  churchwardens  and  overseers  of  the  poor  of  the  parish 
for  which  they  shall  act,  and  naming  such  parish;  and  no 
action  or  suit,  indictment  or  other  proceeding  shall  cease,  abate 
or  be  discontinued,  quashed,  defeated  or  impeded  by  the  death 
of  the  churchwardens  and  overseers  named  in  such  pro- 
ceeding, or  the  deaths  or  death  of  any  of  them,  or  by  their 
removal  or  the  removal  of  any  of  them  from  or  the  expira- 
tion of  their  respective  offices."  The  case  of  Doe  v.  Hiley  (i) 
decides  that  this  Act  applies  to  lands  originally  vested  in 
trustees  for  the  benefit  of  a  parish,  and  that  its  operation  is 
not  confined  to  lands  the  profits  of  which  are  applicable,  solely, 
to  the   relief  of  the  poor,  but  that  it  embraces  all  property 

(1)  34  E.  E.  591  (10  B.  &  C.  885). 
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A.-0.        that  is  held  for  parish   purposes.      The  Master's  report  is, 
LE^iK.      therefore,  right. 

Sir  W,  Home  and  Mr.  Younge,  for  the  defendants  : 

By  the  59  Geo.  III.  the  churchwardens  and  overseers  are 
[  •370  ]  converted  into  a  body  corporate.  Now  a  corporation  *cannot 
hold  copyhold  lands :  the  report,  therefore,  is  clearly  wrong 
so  far  as  it  relates  to  such  of  the  lands  in  question  as  are  of 
copyhold  tenure.  Some  of  the  purposes  to  which  the  profits  of 
the  lands  in  question  are  applicable,  are  not  within  any  of  the 
Acts  for  the  relief  of  the  poor ;  and,  consequently,  the  finding 
of  the  Master  is  wrong  with  respect  to  the  freeholds  as  well  as 
the  copyholds. 

The  Vice-Chancellor  : 

As  far  as  the  copyholds  are  concerned,  I  am  clearly  of  opinion 
that  the  Legislature  could  not  intend,  by  the  Act  that  has  been 
referred  to,  to  vest  lands  of  that  tenure  in  the  churchwardens 
and  overseers  of  a  parish. 

Supposing  that  the  Court  of  King's  Bench  was  right  in 
deciding  that  the  Act  extends  to  lands  the  profits  of  which  are 
applicable  to  the  same  purposes  as  the  church  rates  (a  question 
which  it  is  not  necessary  for  me  to  decide),  I  am  of  opinion 
that  the  Act  does  not  extend  to  lands  the  profits  of  which  are 
applicable  to  other  purposes  besides  those  for  which  the  poor's- 
rates  and  church-rates  are  raised. 

Declare  that  the  estates  in  question  are  not  vested  in  the 
churchwardens  and  overseers  of  the  poor  of  Wickham  Market ; 
and  refer  it  back  to  the  Master  to  review  his  report. 
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AprUlS. 

A>T)    IN      THE      MaTTEE      OF      AN     ACT     PASSED     IN     THE     „    

Shadwbll, 

52nd  teae  of  GEO.  III.  o.  101.  v-c. 

r  381 1 
And  in  the   Matter  of  AN  ACT  of  the  5th  &  6th 

WILL.  IV.  c.  76. 

(8  Simons,  381—392.) 

Jurisdiction — Charity. 

New  trustees  of  a  charity  were  appointed  under  the  Municipal 
Corporation  Act.  The  trustees,  afterwards,  presented  a  petition  under 
the  52  G^.  ni.  c.  101,  stating  that  it  was  doubtfid  whether  the  legal 
estate  in  the  charity  property  was  vested  in  them,  and  that  the  town 
council  claimed  certain  powers  adversely  to  the  trustees;  and  raising 
several  other  doubtful  and  difficult  questions  relating  to  the  charity : 
Held,  that  the  Court  had  no  jurisdiction  to  decide  questions  of  such 
a  nature  upon  petition,  and  that  the  petition  must  be  dismissed  with 
costs,  to  be  paid  by  the  petitioners  themselves. 

[The  general  nature  of  the  questions  which  made  it  impos- 
sible for  the  Court  to  entertain  this  petition  sufficiently  appear 
from  the  above  head-note  and  from  the  following  passage  in  the 
judgment  of  the  Yice-Chancellor,  which  is  here  retained  both 
on  account  of  his  observations  on  the  case  of  The  Corporation 
of  Ludlow  V.  Greenliouse  (i),  and  also  on  account  of  his  direction 
as  to  the  costs  of  the  proceedings.      In  reference  to  that  case] 

The  Vice-Chancellor  said  : 

In  that  case  Lord  Eldon  and  Lord  Ebdesdale  are  reported  [  39i  j 
to  have  said  that  the  Act  of  the  52nd  Geo.  III.  was  meant 
to  apply  to  simple  cases :  and  I  understand  them  to  mean  cases 
simple  in  respect  of  the  parties  upon  whom  the  petition  is  meant 
to  operate,  as,  when  some  of  several  trustees  have  committed 
a  breach  of  trust.  But  if  an  individual  not  a  trustee,  has  done 
any  act  for  which  he  may  be  made  answerable,  that  is  a  case 
which  ought  to  be  remedied  by  information  and  not  by  petition. 
In  the  same  manner  a  case  may  arise  of  great  intricacy  with 
respect  to  the  administration  of  the  charity  property,  but  not 
with  respect  to  the  parties  to  administer  it :  and  there  also  the 
proceeding  bj  petition  would  not  be  proper.     So  also,  if  the  case 

(1)  30  R.  R.  7  (1  Bl.  (N.  S.)  17), 
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were  one  in  which  adverse  rights  were  to  be  decided,  that  would 
not  be  a  simple  case,  and,  therefore,  it  woald  not  be  a  fit  subject 
for  a  petition. 

Upon  the  face  of  this  petition  there  is  much  labour  to  shew 
the  multitude  of  questions  that  may  arise ;  and  there  is  so  much 
ground  for  contending  that  there  are  other  persons  interested 
in  the  discussion  of  those  questions,  who  are  not  parties  to  this 
petition,  that  it  appears  to  me  that  I  cannot,  after  the  decision 
in  the  Ludlow  case,  exercise  the  jurisdiction  by  petition  on  this 
occasion. 

Those  who  present  petitions  in  difficult  and  complicated  cases, 

after  the  opinion  of  Lord  Eldon  and  Lord  Bedesdale  upon  the 

impropriety  of  petitions  in  such  cases  are  so  well  known  to 

the  profession,  must  take  the  consequences.     I  cannot,  in  this 

case,  direct  the  costs  to  be  paid  out  of  the  charity  property; 

more  especially,  as  the  counsel  in  the  support  of  the  petition, 

have  stated  *that  it  is  not  known  in  whom  the  charity  property 

is  vested,  or  how  it  is  to  be  got  at.      The  petition,  therefore, 

must  be 

Dismissed  with  costs  to  be  paid  by  the  petitioners. 


1887. 
Jufie  10. 

Shadwkll, 
V.-C. 

[  *42  J 


FEYEE  V.  BUTTAE  (1), 

(8  Simons,  442—443.) 

Will— Construction— Annuity. 

Where  an  annuity  is  secured  by  a  testamentary  charge  upon  wasting 
property,  the  annuitant  is  entitled  to  have  a  sufficient  part  of  the 
property  converted  and  invested  in  accordance  with  the  rule  in  Howe  v. 
Lord  Dartmouth, 

Edward  Fbyer,  the  testator  in  the  cause,  left  to  his  wife,  for 
her  life,  the  rents  of  his  lands,  the  interest  of  his  monies  in  the 
funds  and  of  all  his  other  monies,  with  the  exception  of  such 
bequests  as  he  should  thereafter  name.  He  then  gave  several 
specific  and  pecuniary  legacies ;  and,  afterwards,  bequeathed 
as  follows:  "To  my  servant,  Mary  Watson,  I  bequeath  an 
annuity  of  141.  a  year  to  be  paid  during  the  life  of  my  wife ; 

(1)  Wightwick  v.  Lord  (1857)  6  H.  L.  C.  217 ;  Harbin  v.  Mtuterman,  '96, 
1  Ch.  at  p.  362. 
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and,  at  the  decease  of  my  wife,  I  leave  the  said  Mary  Watson  Fbteb 
the  further  sum  of  262.,  making  together  an  annuity  of  40Z.  buttab. 
a  year  payable  out  of  my  stock  of  Long  Annuities,  during  the 
said  Mary  Watson's  life :  "  and  after  making  a  precisely  similar 
bequest  to  his  other  servant,  Mary  Clarke,  he  proceeded  thus : 
'*  And  in  case  of  the  death  of  the  one  or  the  other,  the  said  Mary 
Watson  or  Mary  Clarke,  my  will  is  that  the  survivor  shall  enjoy 
the  annuity  of  the  other  as  well  as  her  own,  that  is,  80Z.  a  year 
for  her,  the  survivor's,  life  ;  and,  at  the  death  of  the  survivor,  the 
principal  out  of  which  the  whole  annuity  of  802.  arose,  to  go  to 
my  nearest  of  kin  who  may  be  then  living.  These  annuities 
of  80/.  are  to  be  secured,  at  the  decease  of  my  wife,  on  my 
stock  of  Long  Annuities,  and  made  payable  to  the  said  Mary 
Watson  and  Mary  Clarke  half-yearly."  The  testator  bequeathed 
the  residue  of  his  property  to  the  plaintiff  and  to  the  defendant, 
W.  V.  Fryer. 

The  testator  died  possessed  of  509/.  Long  Annuities.  His  wife 
died  in  his  lifetime. 

The  question  was  whether  80/.  of  the  testator's  Long  Annuities 
ought  to  be  set  apart  to  answer  the  annuities  *given  to  Mary  [  *448  ] 
Watson  and  Mary  Clarke,  in  which  case  they  would  run  the  risk 
of  the  Long  Annuities  expiring  in  their  lifetimes ;  or  whether 
their  annuities  were  a  charge  upon  the  whole  of  the  testator's 
Long  Annuities. 

The  Yice-Chancellor  held  that  a  sum  of  Three  per  cent. 
stock  producing  80/.  a  year,  ought  to  be  purchased  with  money 
to  be  raised  by  sale  of  a  sufficient  part  of  the  Long  Annuities ; 
and  that  the  dividends  of  such  stock  ought  to  be  paid  to  the 
annuitants  and  to  the  survivor  of  them ;  and  that  the  remainder 
of  the  Long  Annuities  fell  into  the  testator's  residuary  estate, 
and  that  the  plaintiff  and  the  defendant  W.  V.  Fryer,  were 
entitled  to  it  as  the  residuary  legatees  under  the  will. 

Mr,  Wigram  and  Mr,  RudaU,  for  the  plaintiff. 

Mr,  Knight,  Mr,  James  RusseUy  Mr,  StephenSy  and  Mr,  Cole- 
ridge,  for  the  defendants. 
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1837.  AECHER  V.  JEGON  (!)• 

'juhf  14.'  (8  Simons,  446—448 ;  S.  C.  6  L.  J.  (N.  S.)  Oh.  340 ;  1  Jur.  792.) 

Will — Construction. 
V -^'^^'  Testator  gave  7,000Z.  in  trust  for  his  sister  for  life,  and  after  her 

r  44fi  1  decease,  for  her  husband  for  life,  and  after  his  decease  for  his  nephew 

''        -^  and  nieces,  the  children  of  his  sister  who  should  be  then  Hying.    The 

husband  died  leaving  five  children  by  his  wife ;  then  one  of  the  children 
died,  and,  afterwards,  the  wife :  Held,  that  the  deceased  child  took  a 
vested  interest  in  one-fifth  of  the  fund. 

Joseph  Moser,  by  his  will  dated  the  10th  of  April,  1817,  gave 
7,000{.  stock  to  his  executors,  in  trust  to  pay  the  dividends 
thereof  to  his  sister  Elizabeth,  the  wife  of  John  Graham,  to 
and  for  her  separate  use  for  her  life,  and  not  to  be  subject  to 
the  debts,  contracts  or  engagements  of  her  then  present  or  any 
future  husband  that  she  might  intermarry  with :  and,  from  and 
after  the  death  of  his  said  sister,  then  upon  further  trust  to  pay 
the  dividends  of  the  stock  to  the  said  J.  Graham  for  his  life ; 
and,  from  and  immediately  after  his  decease,  the  testator  gave 
the  said  7,0002.  stock,  and  the  interest  and  dividends  thereof, 
[  *447  ]  unto  his  nephew  and  nieces,  the  ^children  of  his  said  sister,  who 
should  then  be  living,  to  be  shared  and  divided  equally  between 
them  share  and  share  alike. 

The  testator  died  in  1819.  John  Graham  died  shortly  after- 
wards, leaving  a  son  and  four  daughters  surviving  him.  Mrs. 
Graham  died  in  September,  1886.  One  of  her  daughters  died 
in  her  lifetime.  The  question  was  whether  that  daughter  took 
a  vested  interest  in  one-fifth  of  the  7,000L,  or  whether  the  fund 
was  wholly  divisible  amongst  the  four  children  who  survived 
their  mother. 

Mr.  Wakefield  and  Mr.  Lee,  for  the  representatives  of  the 
deceased  daughter,  said  that,  according  to  the  grammatical  con- 
struction of  the  will,  the  deceased  daughter  took  a  vested  interest 
in  the  fund  ;  for  the  word  "  then"  referred  to  the  last  antecedent, 
which  was  the  death  of  John  Graham:  Lugar  v,  Harman  (2), 
Smith  V.  Streatfield  (3). 

(1)  Heaseman  v.  Pearse  (1872)  L.  E.  (2)  1  Cox,  260.     See  14  Ch.  D.  617. 

7  Ch.  275,  660,  41  L,  J.  Ch.   705,  (3)  15  R.  E.  132  (1  Mer.  358). 

26  L.  T.  299. 
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Mr.  Cooper  and  Mr.  Harwood,  for  the  surviving  children,  Abohbb 
said  that  the  vesting  of  the  children's  shares  was  contingent  jboon. 
on  their  sarviving  both  their  parents :  that  the  testator  clearly 
contemplated  that  his  daughter  would  survive  her  husband ; 
as  he  had  provided  against  a  future  husband's  taking  any  part 
of  her  life-interest ;  and  that,  if  she  had  married  again  and  had 
children  by  her  second  husband,  and  all  the  children  of  the  first 
marriage  had  died  in  her  lifetime,  it  was  clear  that  the  children 
of  the  second  marriage  would  have  taken  the  7,000Z. 

Mr.   Spurrier  and  Mr.   Tennant  appeared  for  the  other 
parties. 

The  Vicb-Chancbllor  :  [  **8  ] 

The  safest  rule  in  construing  wills,  is  to  take  the  words 
according  to  their  ordinary  meaning,  unless  there  is  some- 
thing else  in  the  will  which  shews  that  they  were  not  meant 
to  be  so  taken. 

It  is  possible  that  the  testator  may  have  meant  that  those 
children  only  should  take,  who  should  be  living  at  the  death 
of  the  survivor  of  Mr.  and  Mrs.  Graham ;  but  he  has  not  said 
so.  He  certainly,  however,  contemplated  her  marrying  again. 
He  says :  "  Upon  trust  that  my  executors  do  and  shall  receive 
the  interest  and  dividends  thereof,  as  the  same  shall  become  due, 
and  pay  the  same,  from  time  to  time,  when  received,  unto  my 
sister  Elizabeth,  the  wife  of  John  Graham,  to  and  for  her  own 
sole  and  separate  use  and  benefit,  for  and  during  the  term  of  her 
natural  life,  and  not  to  be  subject  or  liable  to  the  debts,  con- 
tracts or  engagements  of  her  present  or  any  future  husband 
that  she  may  intermarry  with ;  but  her  receipt  alone,  notwith- 
standing any  such  coverture,  shall  be  a  good  and  sufficient 
discharge  to  my  executors  for  the  same :  and,  from  and 
immediately  after  the  death  of  my  said  sister,  upon  further 
trust  to  pay  the  interest  and  dividends  of  the  said  7,0(X)Z.  stock, 
unto  the  said  John  Graham,  during  the  term  of  his  natural  life ; 
and,  from  and  immediately  after  his  decease,  I  give  and  bequeath 
the  said  7,000Z.  stock  and  the  interest  and  dividends  thereof, 
nnto  my  nephew  and  nieces,  the  children  of  my  said  sister,  who 
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shall  then  be  living."     There  the  word  **  then,"  necessarily 
refers  to  the  antecedent,  '*  after  his  decease." 

Declare  that  the  fund  is  divisible  into  five  shares,  and  that  the 
representatives  of  the  deceased  daughter  are  entitled  to  one 
of  those  shares. 


1837. 
June  22. 

Shadwell, 
V.-C. 

[451] 


r  *^52  ] 


LANG  V.  LANG. 

(8  Simons,  451—465 ;  S.  C.  6  L.  J.  (N.  S.)  Ch.  324  ;  1  Jur.  472.) 

Widow — Construction — Settlement. 

A.,  a  domiciled  Englishman,  married  a  lady  at  the  Mauritius,  where 
the  French  law  was  in  force.  By  their  settlement  (which  was  in  the 
French  language  and  form)  they  declared  that  they  intended  to  many 
according  to  the  laws  of  England,  the  benefit  of  which  they  reserved 
to  themselves  the  power  of  claiming :  and  it  was  stipulated  that  A. 
should  invest,  in  certain  securities,  4,000Z.  (the  property  of  the  lady 
which  he  acknowledged  he  had  received  from  her),  and  that  she  should 
receive  the  income,  on  her  sole  receipts,  for  her  maintenance  and  personal 
wants,  and  that,  on  her  dying  in  A.'s  lifetime  without  leaving  issue  by 
him,  the  capital  should  belong  to  him :  and,  if  A.  did  not  invest  the 
4,000^  in  his  lifetime,  she  was  to  be  at  liberty  to  take  it  out  of  his  assets 
on  his  death.  A.  died  intestate  in  his  wife's  lifetime.  He  never  received 
the  4,000/.,  nor  invested  a  sum  to  that  amount :  Held,  that  his  widow 
was  entitled  to  be  paid  the  -1,000/.  out  of  his  assets,  and  also  to  receive 
her  distributive  share  of  the  residue. 

In  1830,  Henry  Lang,  a  British  subject,  domiciled  in  England 
and  a  lieutenant  in  the  Navy,  was  stationed,  with  his  ship,  at 
the  Mauritius,  where  he  married  Mary  Philip.  The  laws  then 
in  force  there,  were  similar  to  *those  of  France.  In  contempla- 
tion of  the  marriage,  a  settlement  or  agreement  for  a  settlement, 
in  the  French  language,  was  executed  by  the  parties,  in  such 
manner  as  to  be  valid  according  to  the  laws  of  the  island.  It 
was  as  follows :  **  There  shall  not  be  any  community  of  property 
between  the  intended  husband  and  wife,  who  mean  to  marry 
agreeably  to  the  laws  and  customs  of  England,  the  benefit 
of  which  they  reserve  to  themselves  the  power  of  claiming 
as  occasion  may  require  for  the  exercise  of  their  rights ;  and, 
consequently,  neither  of  them  shall  be  answerable  for  the  debts 
contracted  by  the  other  prior  or  subsequent  to  the  marriage. 
The  property  of  the  intended  wife  consists,  first,  of  her  parapher- 
nalia, furniture  and  trinkets,  a  statement  of  which  has  not  been 
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made  out,  because  their  existence  is  proved  by  authentic  lists :        Lano 

secondly,  of  the  Bum  of  4,000Z.  sterling,  which  is  her  own  private       lano. 

property,  as  arising  from  her  savings  and  economy,  and  which 

she  has  delivered  to  her  intended  husband,  who  acknowledges 

the  receipt  of   it  and  consents  to   remain   charged   therewith 

by  the  sole  fact  of  the  solemnization  of  their  marriage.     This 

sum  shall  be  invested  by  the  intended  husband  in  the  purchase 

of  lands  or  inscriptions  in  the  Great  Book,  or  in  some  other 

investment  approved  by  the  intended  wife ;  and  if,  on  the  day 

of  the  decease  of  the  husband,  such  investment  should  not  have 

been  effected,  it  shall  be  optional  for  the  intended  wife  to  retake 

the  said  sum  of  4,000Z.  sterling  out  of  the  clearest  property 

of   her  husband.    An  inventory  shall  be  made  of   all  articles 

liable  to  be  consumed  that  may  devolve  to  the  intended  wife 

daring  the  marriage.    The  intended  wife  is  authorized  to  receive, 

on  her  sole  receipts,  of  whom  it  may  concern,  the  interest  of  the 

said  sum  of  4,000{.  sterling,  in  order  to  provide  for  her  own 

maintenance  and  her  personal  wants.     In  case  the  intended  wife 

should  happen  to  die  before  *her  intended  husband,  without       [  *45S  } 

leaving  any  issue  of    the  marriage,   she    does .  hereby  make 

donation   unto    him  of    the  said   sum  of    4,0002.  sterling,  in 

absolute  proprietorship,  but  such  donation  shall   become  null 

in  case  there  should  be  children  bom  or  to  be  born  of  the 

said  marriage ;  but  it  would  resume  its  full  force  and  validity 

if  such  children  should  happen  to  die  during  their  minority, 

or  even  when  of  age  without  having  legally  disposed  thereof." 

There  was  no  issue  of  the  marriage.  H.  Lang  died  in 
September,  1882,  domiciled  in  England,  and  intestate :  and 
his  widow,  who  was  the  defendant  in  the  cause,  took  out 
administration  to  him.     The  plaintiffs  were  his  next  of  kin. 

The  bill  alleged  that,  although  the  laws  which,  at  execution 
of  the  settlement,  were  in  force  in  the  Mauritius  were  similar 
to  those  of  France,  yet  the  construction  of  the  settlement  and 
of  the  provisions  thereof,  and  the  distribution  of  Lang's  personal 
estate,  ought  to  be  determined  according  to  the  laws  of  England : 
that  the  4,000Z.  or  any  other  sum,  was  never  paid  or  accounted 
for  to  Lang  by  or  on  behalf  of  the  defendant :  and  that  the 
defendant    claimed    to    retain  the  4,000Z.  out  of  his  effects^. 
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Lang  as  a  debt,  and  also  one  moiety  of  the  residue  of  his  effects. 
Lang.        under  the  Statute  of  Distributions,  as  his  widow. 

The  bill  prayed  that  the  rights  and  interests  of  all  parties  in 
Lang's  personal  estate  might  be  ascertained  and  declared ;  and 
that  it  might  be  declared  that  the  provision  made  by  the  settle- 
ment for  the  defendant  was  in  bar  of  any  claim  which  she  might 
be  entitled  to  make  upon  Lang's  estate,  as  his  widow  ;  and  that 
she  was  not  entitled  to  retain  out  of  it  any  greater  sum  than  the 
[  "454  ]  4,000Z.  and  the  interest  (if  any)  due  thereon  ;  or,  in  *case  the 
Court  should  be  of  opinion  that  the  provision  did  not  operate 
as  a  bar  to  such  claim,  then  that  it  might  be  declared  that  the 
agreement  in  the  settlement,  on  the  part  of  Lang,  had  been 
performed  or  satisfied,  and  that  the  defendant  was  not  entitled 
to  retain  the  4,000Z.  as  a  debt,  out  of  Lang's  personal  estate, 
under  the  settlement,  and  also  a  moiety  of  the  residue,  as  his 
widow,  under  the  Statute  of  Distributions ;  or  that  it  might 
be  declared  that  the  defendant  was  entitled  to  retain,  as  a  debt, 
so  much  only  of  the  4,000Z.  as  was  actually  paid  or  accounted 
for  to  Lang  by  her  or  on  her  behalf. 

The  defendant,  in  her  answer,  submitted  whether  the  con- 
struction of  the  settlement  or  of  the  provisions  thereof  ought 
to  be  determined  according  to  the  laws  of  England.  She  said 
that  all  the  necessary  negociations  and  transactions  previous 
to  and  at  the  time  of  the  marriage,  including  the  preparation 
of  the  settlement  and  the  requisite  steps  to  render  it  valid  and 
effectual  according  to  the  laws  of  the  Mauritius,  and  to  secure 
to  her  the  marriage  portion  of  4,000f.,  were  duly  performed 
by  legal  and  accredited  agents  of  Lang  and  herself,  and  that 
it  was  intended  that  the  settlement  and  Lang's  being  a  party 
to  and  executing  the  same  and  thereby  acknowledging  the 
receipt  of  the  marriage  portion,  should  constitute  an  effectual 
security  to  the  defendant  for  the  same,  as  a  debt  upon  his  estate : 
that  the  4,0002.  was  not,  in  fact,  paid  to  Lang,  but  that  the 
expressions  in  the  settlement  as  to  that  sum  were  used  for 
the  purpose  of  creating  a  valid  claim  to  that  amount,  on  her 
behalf,  against  Lang's  assets,  according  to  the  law  and  custom 
of  France  and  the  Mauritius;  and  that,  by  the  settlement, 
a  debt  in  respect  thereof   was  as  effectually  created  by  him 
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in  ber  favour,  as  if  the  sum  had  actually  ^been  paid :  that  the 
meaning  and  operation  of  the  clauses  and  provisions  was  that 
the  payment  of  the  4,000Z.  should  be  secured  to  her  in  the  event 
of  her  husband  dying  without  issue  of  the  marriage,  so  as  that 
the  same  should  constitute  and  be  considered  as  a  debt  payable 
oat  of  the  most  available  part  of  his  estate  (i)  :  that  she  claimed 
to  retain  the  4,0002.  as  a  debt,  with  interest  from  her  marriage, 
and  also  one  moiety  of  the  residue  of  her  late  husband's  estate, 
as  her  distributive  share  thereof  as  his  widow. 


Lako 

V. 

Lang. 
[  •455  ] 


Mr.  G.  Richards  and  Mr.  Freeling,  for  the  plaintiffs  :  [  ^oS  ] 

The  settlement,  though  made  at  the  Mauritius,  must  be  con- 
strued, and  the  rights  of  the  parties  must  be  determined  ^according       [  *457  ] 
to  the  law  of  England.     *     *     The  laws  or  customs  of  France       [  •••'>8  ] 
or  the  Mauritius,  have  nothing  to  do  with  the  question :    the 
settlement  must  be  interpreted  according  to  the  law  of  England, 
and  effect  must  be  given  to  it  according  to  that  law  only.     *     * 
As  the  4,000Z.  was  never  brought  into  settlement  by  Mrs.  Lang       [  ^59  ] 
or  by  any  one  on  her  behalf,  she  is  not  entitled  to  retain  that 
sum  out  of  her  husband's  assets.     We  admit,  however,  that,  if 
she  is  not  entitled  to  the  4,000/.,  she  will  be  entitled  to  her 
distributive  share  of  her  husband's  estate:  Gambierv,  Gambier(2). 

Supposing,  however,  that  Mrs.  Lang  is  entitled  to  the  4,000Z., 
she  is  excluded.from  taking  anything  more  out  of  her  husband's 
estate.     *     *     The  husband  is  allowed  the  whole  of  his  life  to 


( ^ )  [XJpon  this  point  a  French  advo- 
cate expressed  the  following  opinion 
upon  a  case  stated  by  the  plaintiffs :] 

'*  As  the  contract  declares  that  the 
intended  wife  has  transferred  the  sum 
of  4,000/.  to  the  intended  husband, 
who  acknowledged  it  and  rendered 
himself  liable  for  it  in  pursuance  of 
the  fact  of  the  celebration  of  the 
marriage,  it  is  impossible  to  raise  a 
doubt  as  to  this  point.  It  comes 
within  the  article  1,341  of  the  late 
dyil  code,  which  provides  that,  when 
the  sum  in  question  exceeds  150 
^viics,  no  proof  shall  be  admissible 
in  opposition  to  the  written  agree- 


ment. The  application  of  this  article 
is  the  more  clear  as,  on  the  one  hand, 
the  marriage  contract  adds  that  if, 
at  the  date  of  her  husband's  decease, 
the  4,000/.  should  not  be  laid  out, 
his  widow  shall  recover  this  simi  out 
of  the  most  accessible  part  of  his 
property;  and,  on  the  other  hand, 
upon  the  supposition  that  the  gift 
here  was  only  colourable,  there  is  no 
French  rule  of  law  to  render  such 
a  donation  invalid.  Mrs.  Lang  has, 
therefore,  a  clear  right  to  the  restora- 
tion of  the  4,000/.  ♦  ♦  ♦" 
(2)  40  E.  R.  136  (7  Sim.  263). 


[  456,  n.  ] 
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Lano  make  the  inTestment ;  and,  if  it  shoald  not  have  been  made  at 
Lakq  his  death,  then  the  wife  is  to  be  at  liberty  to  take  the  4,0002.  out 
of  his  most  available  assets.  This  provision  has  reference  to 
what  the  wife  was  to  receive  at  her  husband's  death :  and,  taking 
[  •460  ]  the  whole  of  the  contract  together,  if  she  is  entitled  to  *the 
4,0002.,  she  is  excluded  from  taking  anything  more  out  of  her 
husband*s  estate.  At  any  rate  she  is  not  entitled  both  to  the 
4,0002.  and  to  her  distributive  share  ;  but,  according  to  the  cases 
that  have  been  decided  in  this  Court,  the  husband  must  be  taken 
to  have  satisfied  the  4,0002.,  by  suffering  a  moiety  of  his  residue 
to  devolve  upon  his  wife  :  [Blundy  v.  Widmore  (i),  Lee  v. 
D'Aranda  (2),  Garthshore  v.  ChaUe  (8),  Goldsmid  v.  Goldsmid  {4)] . 

[  461  ]  Mr.  Jacob  and  Mr.  Stiuzrt^  for  the  defendant : 

The  settlement  begins  with  declaring  that  the  parties  intend 
to  marry  according  to  the  laws  and  customs  of  England,  the 
benefit  of  which  they  reserve  to  themselves  the  power  of  claiming. 
The  defendant,  therefore,  is  entitled  to  her  dower,  thirds  and 
everything  else  that  the  law  of  England  gives  her.  The 
instrument  then  recites  that  the  property  of  the  wife  consists, 
[  *462  ]  amongst  other  ^things,  of  a  sum  of  4,0002.,  which  she  has 
delivered  to  her  husband.  It  is  admitted  that  that  recital  was 
untrue;  but  it  was  known  to  be  so  by  both  parties,  and  the 
husband  acknowledges  the  receipt  of  the  4,0002.  , 

(The  Yice-Ghancellor  :  There  can  be  no  doubt  that  that  recital 
is  to  be  taken  as  a  contract,  by  the  husband,  to  settle  4,0002.) 

The  husband  is  not  to  have  the  whole  of  his  life  to  do  it  in ;  but 
the  intention  of  the  parties  was  that  he  should  invest  the  sum 
immediately  after  the  marriage,  and  that  the  wife  should  receive 
the  income  of  it  for  her  separate  use,  in  effect,  during  the 
coverture.  The  recital  and  the  acknowledgment  by  the  husband, 
created  a  debt  payable  in  prcesenti. 

(The  Vice-Chancellor  :  The  question  is  whether  the  settlement 

(1)  1  P.  Wins.  324.     See  7  R.  R.  (3)  7  B.  R,  311  (10  Ves.  1). 
315.  (4)  18  R.  R.  60  (1  Swanst.  211). 

(2)  3  Atk.  419.     See  7  R.  R.  315. 
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is  not  to  be  construed  in  the  same  way  as  if  the  husband  had        Lako 
covenanted,  with  a  trustee,  to  pay  4,000i.  and  that  it  should  be        lang. 
invested,  and  the  income  paid  to  the  wife,  for  the  purposes 
mentioned.) 

«  «  «  «  « 

3/r.  Richards,  in  reply :  [  463  ] 

*  *  It  is  clear  that  the  husband  had  the  whole  of  his  life  to 
make  the  investment ;  for  the  settlement  provides  that,  in  case 
he  did  not  invest  the  sum,  she  was  to  take  it  out  of  his  assets. 

Thb  Vice- Chancellor  : 

This  is  not  a  case  of  much  difficulty. 

It  is  plain,  on  the  face  of  this  instrument,  that  no  such  objection 
ever  could  have  been  made  as  Mr.  Richards  supposes  might  have 
been  made,  namely,  that  the  *wife  had  not  paid  the  4,000Z.  The  [  *464  ] 
husband  acknowledged  that  he  had  received  the  consideration, 
although,  in  fact,  he  had  not;  but  there  was  no  surprise  or 
deceit  practised  upon  him  in  that  respect.  And  we  find  that, 
though  he  had  not  received  it,  he  proceeded  to  make  a  stipulation 
as  to  the  investment  of  the  sum,  which,  as  it  seems  to  me,  never 
was  intended  by  the  parties  should  depend,  for  its  validity,  on  the 
fact  of  there  having  been  any  previous  actual  payment.  The 
husband  consents,  in  the  first  place,  to  be  charged  vnth  the  sum 
of  4,000{. ;  and  then  there  is  a  stipulation  (in  terms  applicable 
to  the  French  law,  but  certainly  informal  according  to  the  English 
law)  by  means  of  which  we  collect,  upon  the  whole,  that  the  4,0002. 
was  to  be  invested.  But  the  Courts  of  this  country,  if  they  had 
had  to  direct  the  investment,  would  have  directed  it  to  be  made 
according  to  the  English  law ;  that  is,  not  in  the  French  funds, 
bat  in  the  Three  per  cent.  Stock  of  this  kingdom. 

Then  it  is  provided  that  the  wife  shall  have  the  interest  for  her 
separate  use,  during  her  life :  not  in  those  words  certainly,  but 
in  French  words  which  no  one  can  read  without  seeing  that  they 
convey  that  meaning  to  the  mind  of  an  English  lawyer. 

Then  there  is  a  proviso  that  this  fund  shall  go  to  the  children 
of  the  marriage,  in  the  event  of  there  being  any,  or  to  their  issue, 
if  they  should  die  under  21  leaving  issue.  I  mention  that,  only 
because  it  is  apparent,  on  the  settlement,  that  there  is  a  provision 
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La  NO  made,  not  only  for  the  wife,  but  also  for  the  children  of  the 
Lako.  marriage  in  a  given  event.  The  event  happened  in  which  it  is 
provided,  by  the  settlement,  that  the  4,000Z.  should  go  to  the 
wife ;  and  I  think  that,  if  the  wife  had  filed  a  bill  (living  the 
[  •465  ]  husband)  *to  compel  him  to  make  the  investment,  the  Court 
would  have  considered  that  the  husband  had  entered  into  a 
contract  which  was  to  be  fulfilled  in  his  lifetime,  and  would  have 
compelled  him  to  produce  the  4,000Z.,  and  to  make  the  investment. 
If  that  be  the  right  conclusion,  such  cases  as  Blandy  v.  Widmore 
and  Lee  v.  Cox  and  D'Aranda  have  no  application  to  the  subject ; 
because  those  cases  decide  only  that,  where  the  husband  has 
bound  himself  to  fulfil  some  obligation  by  the  payment  of  money 
or  by  doing  an  act  equivalent  to  the  payment  of  money  at  the  time 
of  his  death  (whether  it  be  at  the  time  of  his  death,  or  within  six 
months  after,  makes  no  difference),  that  obligation  is  satisfied  if, 
by  dying  intestate,  he  allows  the  law  to  confer  a  benefit  on  the 
covenantee  equivalent  to  that  which  he  had  bound  himself  to 
confer.  Those  cases  have  no  reference  to  the  subject,  there  being, 
in  this  case,  an  obligation,  on  the  husband,  to  produce  the  sum 
in  question :  and,  in  my  view,  it  is  the  same  thing  as  if  there  had 
been  a  covenant  with  a  trustee  to  make  a  settlement  of  that  sum 
in  the  manner  provided  for ;  and  then,  if  the  husband  had  died 
intestate,  the  trustee  would  have  taken,  from  his  assets,  what  was 
sufficient  for  the  purpose,  and  the  wife  would  have  been  at  liberty 
to  take  her  share  of  the  residue  under  the  Statute  of  Distributions. 
Declare  that  the  widow  is  entitled  to  the  4,000/.  with  interest 
at  U.  per  cent,  from  her  husband's  decease,  and  also  to  her 
distributive  share  of  his  personal  estate. 


1838. 
iVVr.  15. 


Shad  WELL, 
V.-C. 


SCHOLEFIELD  v,  HEAFIELD. 

(8  Simons,  470.) 

[See  40  E.  R.  at  p.  215.] 
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The  attorney-general  v.  POULDEN.  i837. 

(8  Simons,  472--I77.)  "^""Hl^' 

Charity— Mortmain  Act.  Sh^well, 

A.  conveyed  a  piece  of  ground,  by  bargain  and  Bale  enrolled,  to 
trustees  for  charitable  purposes ;  but  he  retained  possession  of  the  deed  •■  ^ 
and  of  the  land,  for  more  than  20  years  afterwards,  and  then  the 
trustees  re-conveyed  the  land  to  him.  After  A.'s  death,  his  heir  agreed 
to  sell  the  land  to  13.  An  information  was  then  filed,  against  the  heir 
and  B.,  claiming  the  land  on  behalf  of  the  charity :  but  the  Court  held 
that  the  conveyance  to  the  trustees  was  void;  as  it  was  to  be  inferred,  from 
the  circumstances  above  mentioned,  that  there  was  a  secret  trust  for  A. 

By  an  indenture  of  bargain  and  sale,  dated  the  21st  of  March, 
1800,  Thomas  Fitzherbert  conveyed  to  George  Daysh,  F.  Booth, 
and  George  Poore,  in  fee,  a  piece  of  ground  in  the  parish  of  Portsea 
in  Hampshire,  in  trust  to  permit  a  competent  part  thereof  to  be 
used  as  the  site  of  12  almshouses,  to  be  built  according  to  the 
plan  annexed  to  the  indenture,  and  to  permit  the  houses  to  be 
occupied  by  four  poor  men,  four  poor  widows  and  four  poor  single 
women,  of  the  age  of  50  years  or  upwards,  who  should  have  been 
Iwm  in  the  parish  of  Portsea  or  have  been  resident  there  for  10 
years  next  before  their  admission ;  and  to  permit  the  residue  of 
the  piece  of  ground  to  be  allotted  into  gardens,  so  that  there  might 
he  a  garden  to  each  almshouse ;  and  to  permit  the  vicar  of  the 
parish,  or  his  curate,  and  also  the  officiating  ministers  of  St. 
John's  and  St.  George's  chapels  in  Portsea,  and  the  church- 
wardens, and  the  impropriator  of  the  great  tithes  of  the  parish 
or  his  lessee,  to  be  governors  and  managers  of  the  charity,  with 
power  to  elect  the  persons  who  should  occupy  the  almshouses ; 
and,  until  the  almshouses  should  be  finished,  to  permit  the  piece 
of  ground  to  be  applied  to  such  charitable  purposes  as  the  governors 
for  the  time  being  should,  by  writing  under  their  hands,  direct : 
and  Fitzherbert  thereby  declared  that  the  expense  of  building  the 
almshouses  should  not  exceed  2,000Z.,  and  that  the  same  should 
be  defrayed  out  of  such  money  as  he  should,  from  time  to  time, 
advance  for  that  purpose,  and,  also,  out  of  such  legacies,  or  sums 
of  money,  as  he  had  given,  and,  from  time  to  time,  should  give 
to  the  trustees,  and  also  out  of  any  other  money  which,  from 
time  to  time,  should  be  contributed  *or  subscribed  for  that  [  *473  ] 
purpose.     The  deed  then  contained  rules  and  regulations  for  the 
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A.-G.        management  and  government  of  the  charity :  and  it  was  dul,v 
PoDLDEN.     executed  and  enrolled  in  the  manner  required  by  the  Mortmain 
Act  (9  Geo.  II.  c.  86) ;   but  Fitzherbert  kept  possession  of  it, 
and  also  of  the  piece  of  ground. 

By  an  indenture  of  bargain  and  sale,  dated  the  4th  of  June,  1821, 
and  enrolled  in  Chancery  on  the  20th  of  the  same  month,  after 
reciting  the  former  indenture ;  that  Poore,  one  of  the  trustees, 
was  dead ;  that  no  fund  was  ever  provided  for  the  erection  of  the 
almshouses  ;  that  it  was  Fitzherbert's  intention,  by  his  will  or  a 
codicil  thereto,  to  provide  a  fund  for  that  purpose,  but  which  was 
not  to  be  so  applicable  till  after  the  decease  of  certain  persons 
to  whom  he  intended  to  bequeath  annuities  for  their  lives  to  be 
secured  upon  the  fund;  that  the  possession  of  the  piece  of  ground 
was  never  delivered  to  the  trustees,  nor  was  it  intended  that  thev 
should  have  possession  of  it  until  the  fund  for  the  erection  of  the 
almshouses  should  fall  in  and  become  applicable  thereto ;  that 
Fitzherbert  had  continued  and  then  was  in  possession  and  receipt 
of  the  rents  of  the  piece  of  ground ;  that  the  parties  were  advised 
that  doubts  might  be  entertained  whether,  under  the  circumstances 
before  stated,  the  former  deed  was  not  void  in  law ;  and  that 
Fitzherbert,  being  desirous  of  carrying  the  benevolent  purposes 
contemplated  by  that  deed  into  effect,  in  a  different  form  and 
manner,  but  without  providing  for  the  erection  of  almshouses  or 
in  anywise  affecting  any  lands  or  tenements,  Daysh  and  Booth 
had,  at  his  request,  agreed  to  re-convey  the  piece  of  ground  to 
him :  It  was  witnessed  that  they  did  bargain  and  sell  the  piece 
of  ground  to  him  in  fee. 
[  474  ]  Fitzherbert,  by  his  will  dated  the  8th  of  June,  1821,  directed 

his  executrixes  and  executors  to  set  apart  or  invest  in  the  names 
of  Daysh,  Booth,  and  Alexander  Poulden,  10,000Z.  Four  per  cents., 
as  a  fund  to  answer  the  annuities  given  by  his  will :  and  he  devised 
all  his  real  estates  in  the  island  of  Portsea  to  his  sisters,  Mary 
Fitzherbert  and  Jane  Fitzherbert,  in  fee,  and  appointed  them, 
and  also  Daysh,  Booth,  and  Alexander  Poulden,  executrixes  and 
executors  of  his  will. 

The  testator,  by  a  codicil  dated  the  11th  of  June,  1821,  directed 
that  Daysh,  Booth,  and  Poulden,  should  stand  possessed  of  the 
10,000{.  Four  per  cents.,  subject  to  the  annuities  charged  thereon 
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by  his  will,  in  trust,  to  accumulate  the  dividends  until  one  half  a.-g. 
thereof  should  have  fallen  in  by  the  termination  of  the  annuities,  pouldek. 
and  then  to  apply  such  moiety  of  the  dividends,  and  also  such 
further  parts  thereof  as  should,  from  time  to  time  fall  in  by  the 
termination  of  the  annuities,  and  the  whole  of  the  dividends  when 
the  annuities  should  have  determined,  for  the  maintenance  and 
support  of  five  poor  men,  ten  poor  widows  and  five  poor  single 
women,  who  should  be  of  the  age  of  50  years  or  upwards  and  bom 
ill  the  parish  of  Portsea ;  and  that  the  vicar  of  the  parish  and  the 
officiating  ministers  of  St.  John's  and  St.  George's  chapels  in  the 
town  of  Portsea,  and  the  officiating  minister  of  every  new  church 
or  chapel  which  might  be  thereafter  erected  within  the  parish, 
and  the  churchwardens  of  Portsea,  should  be  the  governors  and 
directors  of  the  charity :  and  the  codicil  contained  various  rules 
and  regulations  similar  to  those  contained  in  the  indenture  of 
March,  1800. 

The  testator  died  on  the  30th  January,  1822,  leaving  his  two 
sisters  his  co-heirs ;  and,  after  his  death,  his  ^executrixes  and       [  *475  ] 
executors  invested   10,000Z.  Four  per  cents,  in  their  names, 
according  to  the  directions  of  the  will  and  codicil. 

Jane  Fitzherbert  afterwards  died  intestate  as  to  her  real  estates, 
leaving  her  sister,  MAry,  her  heir-at-law.  Mary  Fitzherbert 
afterwards  died,  having,  by  her  will  dated  the  29th  May,  1881, 
devised  her  real  estates  to  William  Tireman,  Alexander  Poulden, 
and  George  Poulden,  in  fee,  in  trust  to  sell  the  same.  Daysh  and 
Booth  afterwards  died,  and  Tireman  and  George  Poulden  were 
appointed  trustees  of  the  testator's  will,  in  their  place.  Tireman 
died  in  December,  1888. 

The  information  was  filed  against  Alexander  and  George 
Poulden  and  C.  C.  Askew,  to  whom  the  Pouldens,  in  execution 
of  the  trusts  of  Mary  Fitzherbert's  will,  had  agreed  to  sell  the 
piece  of  ground  for  225Z.  The  questions  raised  by  the  information 
were,  first,  whether,  by  means  of  the  re-conveyance  of  June,  1821, 
and  by  the  trusts  of  the  testator's  will  and  codicil,  the  trusts  of 
the  indenture  of  March,  1800,  had  been  destroyed,  or  whether  the 
re-convejance  was  fraudulent  and  void  as  against  the  charity : 
secondly,  whether  it  was  not  the  testator's  intention  that  the 
charity  should  have  the  piece  of  ground  and  also  the  benefits 
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A.-a.        conferred  by  the  will  and  codicil,  or  whether  he  intended  the 
PouLDEN.     latter  to  be  in  lieu  or  satisfaction  of  the  former. 

Mr,  Gurney  appeared  for  the  relators. 

Mr.  Cooper  and  Mr.  Withamf  for  the  defendants,  A,  and  G, 
Poulden,  said,  first,  that  the  deed  of  1800  was  valid  notwith- 
standing the  testator  retained  possession  of  it  and  of  the  piece 
of  ground  until  his  death,  and,  consequently,  the  re-conveyance 
[•476]  of  1821,  was  inoperative:  *that,  after  the  deed  of  1800  was 
enrolled,  the  trustees  might  have  taken  proceedings  for  establishing 
the  charity  and  carrying  the  trusts  of  that  deed  into  effect :  that 
it  provided  that  the  expense  of  erecting  the  almshouses  should  be 
defrayed  out  of  such  money  as  the  founder  should,  from  time  to 
time,  advance  for  that  purpose,  and  also  out  of  any  other  money 
which,  from  time  to  time,  should  be  contributed  or  subscribed  for 
that  purpose  ;  and,  therefore,  it  was  clear  that  any  person  might 
have  subscribed  the  money  and  then  become  relators  in  an 
information  for  carrying  the  charity  into  effect :  Doe  v.  Pitcher  (i) : 
in  which  case  Lord  Ellenborough  considered  that  the  conduct  of 
the  parties  to  the  deed  was  immaterial,  and  that  all  that  was 
required  was  that  there  should  be  a  power,  in  a  court  of  justice, 
to  enforce,  as  against  the  donor,  the  deed  that  he  had  executed. 

Secondly,  that  the  charities  created  by  the  deed  and  by  the 
codicil,  were  very  nearly  the  same  as  to  the  objects,  the  persons 
who  were  to  be  the  governors  and  directors,  and  the  rules  and 
regulations  for  the  management  of  the  charities ;  and  that  the 
question,  whether  the  charity  was  entitled  both  to  the  land  and 
to  the  benefits  conferred  by  the  codicil,  depended,  very  much, 
upon  the  recitals  in  the  re-conveyance,  and  that  those  recitals 
shewed,  clearly,  that  it  never  was  the  founder's  intention  that 
both  the  land  and  the  10,000Z.  stock,  should  be  enjoyed  by 
the  charity. 

Mr.  Wood  appeared  for  the  defendant  Askew. 

The  Vice-chancellor  said  that,  as  the  grantor  had  retained 
[  •477  ]      possession  of  the  deed  of  1800  and  of  the  land,  *for  more  than 

(I)  3  M.  &  S.  407. 
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20  years  after  he  had  executed  the  deed,  and  then  the  trustees 
re-conveyed  the  land  to  him,  it  must  be  inferred  that  there  was 
a  secret  trust  for  him ;  and,  therefore,  that  the  deed  of  1800  was 
^whoUy  void. 


A.-G. 
r. 

POULDEN, 


PIDDING  V.  HOW  (1). 

(8  Simons,  477—480 ;  S.  C.  6  L.  J.  (N.  S.)  Ch.  345.) 

Inj  unction — ^Misrepresentation . 

The  plaintiff  had  made  a  new  soii;  of  mixed  tea,  and  sold  it  imder  the 
name  of  **  Howqua's  Mixture;  "  but,  as  he  had  made  false  statements 
to  the  public,  as  to  the  teas  of  which  his  mixture  was  composed  and  as 
to  the  mode  in  which  they  were  procured,  the  Court  refused  to  restrain 
the  defendant  from  selling  tea  under  the  same  name,  until  the  plaintiff 
had  established  his  title  at  law. 

In  1882  the  plaintiff  began  to  sell,  in  London,  a  mixed  tea, 
composed  of  many  different  sorts  of  black  tea,  under  the  name 
of  Howqna's  mixture,  in  packages  weighing  a  catty  (2)  each  and 
having  Chinese  characters  and  the  figures  of  a  male  and  female 
Chinese  on  three  of  the  sides,  and  a  printed  label,  containing  the 
words  ''  Howqua's  Mixture  "  and  some  other  particulars  relating 
to  the  tea,  on  the  fourth  side.  The  defendant  having  sold  tea 
under  the  same  name  and  in  packages  with  labels  resembling 
those  used  by  the  plaintiff,  the  plaintiff  obtained  an  ex  'parte 
injunction  to  restrain  him  from  so  doing.  The  defendant  now 
moved  to  dissolve  the  injunction. 

The  case  made  by  the  plaintiff  was  that  the  mixture  in  ques- 
tion was  originally  made  by  one  of  the  Hong  merchants  at 
Canton,  named  Howqua,  for  his  own  private  use;  that  the 
plaintiff,  when  he  was  at  Canton,  had  been  intimate  with 
Howqua,  and  had  frequently  drunk  tea,  made  from  the  mixture, 
at  bis  house ;  that,  having  ascertained  the  particular  kind  of  tea 
which  gave  to  the  mixture  its  peculiar  flavour,  he  in  1832  pur- 
chased from  Howqua  and  brought  to  England  a  large  quantity 
of  that  tea  and  also  of  other  black  teas,  and  made  a  mixture 
of  them  similar  to  that  used  by  Howqua,  and  that  he  had  con- 
tinued "^to  sell  large  quantities  of  it,  under  the  name  and  in 
the  packages  before  mentioned. 

(1)  Eno  V.  Dunn  (1890)   15  App.  (2)  A  catty  is  a  Chinese  weight 

Gas.  252,  63  L.  T.  6.  equal  to  l\  lb. 


1837. 

June  17,  19, 
21. 


Shadwell, 
V.-C. 

[477] 


[  •478  ] 
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FiDDiNo  The  plaintiff,  in  his  labels  and  advertisements,  intimated  that 
How.  the  mixture  was  made  by  Howqua  in  Canton,  and  was  purchased 
from  him  and  imported  into  this  country  by  the  plaintiff,  in  the 
packages  in  which  it  was  sold ;  that  the  tea  which  gave  it  its 
peculiar  flavour,  was  very  rare  and  high  priced  even  in  China, 
and  was  grown  in  only  one  province  of  that  country,  named 
Kyiang  Nan ;  and  that  it  could  not  be  procured  in  England  at 
any  price. 

The  affidavits  on  the  defendant's  behalf  were  made  by  persons 
some  of  whom  had  been  acquainted  with  Howqua.  They  stated 
that  the  mixed  tea  sold  by  the  plaintiff  as  Howqua's  mixture, 
was  neither  made  nor  used  by  Howqua :  that  it  was  composed  of 
scented  orange  pekoe  (which  gave  it  its  peculiar  flavour)  and 
of  other  black  teas  of  the  ordinary  kinds :  that  orange  pekoe  was 
not  considered,  in  China,  to  be  one  of  the  best  teas;  and  that  that 
sort  of  tea  had  been  imported  into  and  sold  in  England  previously 
to  1832,  and  had  been  since  generally  imported  and  sold  by 
persons  engaged  in  the  tea  trade :  that  no  black  tea,  but  only 
green  tea,  was  produced  in  the  province  of  Eyiang  Nan:  that 
the  plaintiff  did  not  purchase  the  teas,  from  which  the  mixture 
was  made,  from  Howqua,  or  import  them  from  China,  but  that 
he  purchased  them  in  England,  and  that  the  packages  in  which 
the  mixture  was  sold  were  made,  not  in  China,  but  in  England. 

Mr,  Jacob  and  M7\  Cankrien,  for  the  defendant,  said  that 
the  plaintiff  had  no  exclusive  right  to  use  the  name  of  Howqua, 
or,  at  all  events,  none  such  as  a  court  of  equity  would  protect ; 
[  ♦iTQ  ]  that  the  mixture  was  neither  *used  nor  made  by  Howqua,  nor 
were  the  teas  of  which  it  was  composed,  purchased  of  him ;  nor, 
in  short,  had  the  plaintiff  any  connexion  whatever  with  Howqua ; 
that  the  plaintiff  had  made  use  of  representations  for  the  pur- 
pose of  deluding  the  public,  and  the  Court  would  not  allow  any 
person  to  have  a  monopoly  of  a  particular  mode  of  effecting  that 
object :  Hogg  v.  Kirby  (i). 

Mr.  Knight,  Mr.  Willcock,  and  Mr.  Taylor,  for  the  plaintiff, 
said  that,  supposing  the  mixture  not  to  have  been  made  or  used 

(1)  7R.  R.  30(8  Ves.  215). 


\0L.  xui.]  1887.    CH.    8  SIMONS,  479—480.  233 


by  Howqua  but  to  have  been  invented  by  the  plaintiflF,  yet  the      piddino 
plsontiff,  by  having  sold  it  for  several  years  under  the  name        how. 
of  Howqua's  mixture,  had  acquired  a  property  in  that  name, 
and,  consequently,  was  entitled  to  the  exclusive  use  of  it. 

The  Yicb-Chancellob  : 

The  view  that  I  have  taken  of  this  case  is  this.  The  plaintiff 
having  acquired,  either  by  some  communication  from  Howqua  or 
in  some  other  manner,  the  method  of  compounding  a  mixed  tea, 
which  has  been  so  agreeable  to  the  public  as  to  induce  them  to 
purchase  it,  began,  some  years  ago,  to  sell  it  under  the  name  of 
Howqua'a  mixture:  and  the  defendant,  finding  that  the  plaintiff's 
mixture  was  in  considerable  demand,  has  recently  begun  to  sell 
a  mixture  of  his  own,  which  I  take  to  be  different  from  the 
plaintiff's,  under  the  same  designation.  I  apprehend  thB,t, prinul 
Jacie^  the  defendant  was  not  at  liberty  to  do  that.  There  has  been, 
however,  such  a  degree  of  representation,  which  I  take  to  be 
false,  held  out  to  the  public  about  the  mode  of  procuring  and 
making  up  the  plaintiff's  mixture,  that,  in  my  opinion,  a  court  of 
•equity  ought  not  to  interfere  to  protect  the  plaintiff,  until  he  has 
established  his  title  *at  law.  As  between  the  plaintiff  and  the  [  *480  ] 
defendant,  the  course  pursued  by  the  defendant  has  not  been  a 
proper  one :  but  it  is  a  clear  rule,  laid  down  by  courts  of  equity, 
not  to  extend  their  protection  to  persons  whose  case  is  not  founded 
in  truth.  And,  as  the  plaintiff,  in  this  case,  has  thought  fit  to 
mix  up  that  which  may  be  true  with  that  which  is  false,  in 
introducing  his  tea  to  the  public,  my  opinion  is,  that,  unless  he 
establish  his  title  at  law,  the  Court  cannot  interfere  on  his 
behalf. 

What,  therefore,  I  intend  to  do  is  to  dissolve  the  injunction, 
and  to  give  the  plaintiff  liberty  to  bring  such  action  as  he  may 
be  advised.  Let  there  be  liberty  to  both  parties  to  apply  ;  and 
reserve  the  consideration  of  costs. 
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1887. 
July  4. 


SH  A  DWELL, 
V.-C. 


BALL  V.  HAERIS. 

(8  Simons,  485--498.) 

[Affirmed  on  appeal,  as  reported  in  4  My.  &  Cr.  264,  to  be 
contained  in  a  later  volume  of  the  Bevised  Beports.] 


1790. 
Kor.  8. 


Lord 

Thdrlow, 

L.C. 

[499] 


[  505  ] 


LUCAS  V.  COMERFORD. 

(8  Simons,  499—507 ;  S.  C.  8  L.  J.  (N.  S.)  Ch.   131  ;  1  Ves.  Jr.  235 ; 

3  Br.  C.  C.  166.) 

[Although  since  Moores  v.  Choat  (8  Sim.  508,  post,  p.  286)  the 
case  of  Lucas  v.  Conierford,  and  other  cases  which  followed  it, 
must  be  regarded  as  over-ruled  {Cox  v.  Bishop  (1857)  8  De  G.  M. 
&  G.  805  ;  26  L.  J.  Ch.  889),  yet  it  may  be  useful  to  retain  the 
following  note  of  Lucas  v.  Comerford,  copied  from  Sir  S.  Eomilly's 
manuscripts,  and  published  in  8  Simons,  pp.  505 — 507,  by  the 
permission  of  Mr.  John  Bomilly.] 

Francis  Atkinson,  being  seised  in  fee  of  four  houses  at 
Lambeth,  demised  them,  by  indenture  dated  28th  September, 
1773,  to  Richard  Stapleton,  his  executors,  administrators,  and 
assigns,  for  a  term  of  seventy-one  years,  at  the  rent  of  14L 
for  the  first  ten  years,  at  a  pepper-corn  rent  for  the  eleventh 
year,  and  the  rent  of  12/.  12s.  for  the  residue  of  the  term.  In 
the  lease  there  was  a  covenant  by  Stapleton,  for  himself,  hia 
executors,  administrators  and  assigns,  that  he  would,  in  the 
eleventh  year  of  the  term,  pull  down  the  houses  on  the  premises 
and  rebuild  four  other  houses  on  the  land,  of  the  value  therein 
named.  Atkinson  afterwards  conveyed  the  estate,  subject  to  this 
lease,  to  the  plaintiff.  Stapleton,  the  lessee,  being  indebted  to 
Gomerford  in  the  sum  of  lOOL,  gave  him  a  bond  for  that  sum, 
and  in  the  bond  was  contained  a  covenant  that  these  premises 
should  be  charged  with  the  debt;  and  Stapleton  delivered  the 
lease  to  Gomerford.  Soon  afterwards  Stapleton  died  insolvent, 
and  his  administrators  suffered  Gomerford  to  take  possession  of 
the  estate,  and  he  had  been  ever  since  in  the  receipt  of  the  renta 
and  profits  of  it. 
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The  plaintiff  filed  this  bill  against  Gomerford  and  the  adminis-       Lucab 
trators  of  Stapleton,  stating  the  above  facts,  *and  praying  that   comebford. 
Gomerford  might  be  decreed  specifically  to  perform  the  covenant       [  *o06  ] 
to  rebuild,  or,  in  default  of  that,  that  satisfaction  might  be 
made  to  him  out  of  the  personal  estate  of  Stapleton.    Gomerford, 
by  his  answer,  submitted  to  perform  the  other  covenants  in  the 
lease,  but  insisted  that  he  was  not  bound  to  perform  the  covenant 
to  rebuild. 

Mitford  and  Richards,  for  plaintiff,  contended  that,  if  there 
had  been  a  legal  assignment  of  the  lease  from  Stapleton  to 
Gomerford,  Gomerford  would  be  compellable,  in  this  Gourt, 
specifically  to  perform  the  covenant  to  rebuild ;  that  the  Gourt 
would  compel  specific  performance  of  such  covenant  appeared  by 
the  case  of  the  City  of  London  v.  Nash,  1  Ves.  Sen,  12,  and  8 
Atk.  512,  in  which  Lord  Hardwicke  says  that  the  Gourt  will 
decree  a  specific  performance  of  a  covenant  to  rebuild,  though 
not  of  a  covenant  to  repair ;  and  that  Gomerford  was  an  equitable 
assignee,  and  therefore  subject,  in  this  Gourt,  to  every  burthen 
to  whicli  a  legal  assignee  would  be  subject. 

The  Lord  Ghancellor  : 

I  don't  feel  myself  inclined  to  follow  the  doctrine  of  Lord 
Hardwicke.  I  don't  see  how  this  Gourt  is  to  conduct  the  build- 
ing of  a  house  any  more  than  the  repairs  of  it.  The  only  relief 
I  can  give  is  to  compel  the  defendant,  Gomerford,  to  take  an 
assignment  of  the  lease  from  the  administrators  of  Stapleton, 
and  then  leave  the  plaintiff  to  bring  his  action ;  for  though  I  am 
not  sure  that  the  plaintiff  would  not  *be  able  to  recover,  at  law,  [  ♦507  ] 
even  though  there  were  no  actual  assignment,  and  that  the 
Gourt  would  not,  upon  the  defendant's  answer,  preclude  him  from 
saying  that  he  was  not  an  assignee  of  the  lease,  yet  I  think  this 
Gourt  ought  not  to  leave  him  in  that  situation;  and  that  the 
plaintiff  is  entitled,  under  the  prayer  for  general  relief,  to  have 
a  decree  to  compel  Gomerford  to  accept  an  assignment,  and 
the  other  defendants  to  assign.  It  is  quite  impossible  that 
Gomerford  should  not  be  subject  to  this  covenant:  he  cannot 
take  the  interest  in  the  estate  and  refuse  the  burthen. 
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Mansfield,  for  defendant,  Comerford : 

I  don't  think  it  will  be  worth  our  while  to  take  an  assignment; 
we  had  better  give  up  our  debt. 

The  Lord  Chancellor  : 

If  you  did  you  must  account  for  the  rents  you  have  received, 
for  you  have  not  a  title  to  anything  but  subject  to  the  prior 
engagement  to  rebuild ;  but  I  think  you  are  not  now  at  liberty  to 
refuse  to  accept  an  assignment.  If  you  had  had  a  legal  assign- 
ment, you  must  have  been  bound  by  the  covenant ;  and,  having 
an  equitable  assignment,  you  are  to  be  considered  exactly  in  the 
same  light  as  if  you  had  a  legal  assignment. 

Decreed  that  the  administrators  of  Stapleton  should  execute 
an  assignment  of  the  lease  to  Comerford. 


1839. 
Feb.  1 9,  20. 

8HADWELL, 

v.-c. 

[  508  J 


MOOEES  V.  CHOAT(l). 

(8  Simons,  308— o24 ;  S.  C.  8  L.  J.  (N.  S.)  Ch.  128  ;  3  Jur.  220.) 

Equitable  mortgage — Deposit — Lease. 

A  deposit  of  a  lease  by  way  of  equitable  mortgage,  does  not  render  the 
depositary  liable  for  the  rent  and  covenants. 

By  an  indenture  of  the  27th  of  August,  1829,  the  plaintiff 
demised  to  L.  Andrews  two  messuages  in  Poplar,  Middlesex,  for 
21  years  from  the  24th  of  June  then  last,  at  the  yearly  rent  of 
46{. :  and  Andrews,  for  himself,  his  heirs,  executors,  adminis- 
trators and  assigns,  covenanted  with  the  plaintiff,  his  executors, 
administrators  and  assigns,  to  pay  the  rent,  rates  and  taxes,  and 
to  keep  the  premises  in  repair. 

On  the  execution  of  the  lease,  Andrews  entered  into  possession 
of  the  premises,  and  he  continued  in  possession  until  his  death. 
He  died  on  the  18th  of  March,  1837,  intestate  and  insolvent; 
and,  in  July,  1838,  when  the  bill  was  filed,  2491.  11«.  6d.  were 
due  for  rent  of  the  premises  accrued  in  his  lifetime  and  since 
his  death;  and  the  premises  were  greatly  out  of  repair.  In 
November,  1837,  the  plaintiff  applied  to  Andrews's  widow  to 
deliver  up  the  lease  and  possession  of  the  premises ;  and  he  then 
discovered  that,  in  December,  1880,  Andrews  deposited  the  lease 

(1)  Mt»»re  V.  rrrefj  (1848)  2  Ph.  717,  724,  725. 
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with  George  Mash,  as  a  security  for  551.  lent  to  him  by  Mash.  Mookes 
In  November,  1831,  Mash  died,  having  appointed  the  defendant  choat. 
Cheat,  and  W.  Lock,  deceased,  his  executors ;  and  they  proved 
his  will.  In  February,  1837,  Lock  died.  On  Mash's  death, 
*Choat,  who  was  the  acting  executor,  took  and  had,  ever  since,  [  •509  ] 
retained  possession  of  the  lease,  as  a  security  for  the  55/.,  the 
whole  of  which  remained  due  from  Andrews's  estate  to  Choat,  as 
the  surviving  executor  of  Mash.  In  March,  1838,  the  plaintiff's 
solicitor  gave  notice  to  Choat,  that,  unless  he  delivered  up  the 
lease,  the  plaintiff  would  hold  him  personally  responsible  for  the 
rent  and  covenants.  In  April,  1838,  Cheat's  solicitor  wrote  to 
the  plaintiff's  solicitor,  stating  that  Choat  never  had  been  in 
possession  of  the  premises,  and  that,  if  the  plaintiff  would  pay 
lOl.  in  part  of  the  debt  due  to  Mash's  estate,  the  lease  should  be 
given  up :  this  offer,  however,  was  not  accepted,  and  consequently 
Choat  refused  to  deliver  up  the  lease. 

In  Jane,  1838,  letters  of  administration  to  Andrews,  limited 
[to  the  pmrposes  of  this  suit,  were  granted  to  the  defendant  Sharp]. 

The  bill  prayed  that  Choat  might  be  decreed  to  pay  the 
2491.  lis.  6d.  to  the  plaintiff,  and  to  put  the  premises  in  repair ; 
and,  if  necessary,  that  he  might  be  decreed  to  take  an  assignment 
of  the  lease,  and  that  the  *plaintiff  might  be  at  liberty  to  bring  one  [  'oio  ] 
or  more  action  or  actions  against  him,  on  the  covenants  in  the 
lease,  and  that  he  might  be  restrained  from  setting  up,  as  a  defence 
thereto,  that  no  assignment  of  the  lease  had  been  made  to  Mash ; 
and  that  he  might  pay  the  costs  of  the  suit  and  of  the  assignment. 

Choat  demurred  for  want  of  equity.  [Other  questions  raised 
by  the  demurrer  were  not  considered  by  the  Judge,  and  are 
therefore  omitted  from  this  report.] 

Mr.  Jacob  and  Mr.  Rogers,  in  support  of  the  demurrer 
[commented  upon  Luccls  v.  Comerford  (see  preceding  case),  and 
other  cases  which  followed  it,  and  cited  IVilkins  v.  Fry  (i)]. 

Mr.  Knight  Bnwe  and  Mr.  Chandless,  in  support  of  the  bill        [  518  j 
[cited  Ldicas  v.  Comerfoi^dl : 

The  circumstance  of  Comerford  being  in  possession,  was 
immaterial;  for,  at  law,  if  a  lease  is  assigned,  the  assignee  is 

(1)  15  R.  E.  110  (1  Mer.  244). 
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Choat.  possession.  In  Flight  v.  Bentley  (i),  the  depositary  was  not  in 
possession ;  nor  did  that  case  differ,  in  any  material  circumstance, 
from  the  present:  Jenkins  v.  Port  man  (2),     *     *     * 

[  521  ]        The  Vice-Chancellor  : 

This  case  is,  in  substance,  a  rehearing  of  Flight  v.  Bentley  : 
and  I  really  must  say  that  I  feel  that  the  decision  in  that  case 
cannot  be  supported ;  and  how  it  came  to  be  made,  in  the 
manner  in  which  it  stands  in  the  report,    I  am  at  a  loss  to 

[  *522  ]  comprehend.  What  renders  it  *more  remarkable  is  that  I,  long 
ago,  made  a  comparison  between  the  two  reports  of  Lucas  v. 
Comcrford  in  Yesey  and  in  Brown ;  and,  in  the  margin  of  my 
copy  of  Brown's  Report,  I  made  a  note  of  the  circumstances  of 
that  case  as  they  were  to  be  collected  from  the  two  Reports. 
That  note  is  as  follows:  **It  appears  from  the  report  in  1  Ves. 
jun.  235,  that  the  defendant,  by  his  answer,  admitted  that  he 
was  bound  to  perform  the  other  covenants  in  the  lease,  but 
insisted  he  was  not  bound  to  rebuild  the   houses:    and  Lord 

[  ♦523  ]  Thurlow  seems  to  have  made  his  decision  *on  that  admission." 
There  was  also  another  important  fact  in  that  case,  which  is 
omitted  in  the  report  in  Ves.,  but  is  mentioned  in  the  report  in 
Brown,  namely,  that  the  defendant  was  in  possession  of  the 
premises  comprised  in  the  lease.  I  cannot  comprehend  how, 
with  those  circumstances  affecting  the  case  of  Lucas  v.  Comerford^ 
the  decision  in  Flight  v.  Bentley  ever  came  to  be  made ;  and  I 
must  say  that  that  decision,  as  it  appears  in  the  Report,  is 
supported  neither  by  Lucas  v.  Comerford  nor  by  any  principle 
recognized  by  this  Court. 

I  understand  the  law  to  be  as  it  has  been  stated  by  Mr,  Jacobs 
namely,  that  if  a  lessee  contracts  to  sell  his  lease  and  another 
party  contracts  to  purchase  it  of  him,  it  would  be  contrary  to  the 
established  principles  of  a  court  either  of  law  or  equity,  to  say 
that  thereupon  any  right  or  equity  arose,  to  the  landlord,  either 
to  compel  the  purchaser  to  take  an  assignment  of  the  lease,  or  to 
compel  the  seller  to  assign  it.  No  such  case  ever  arose :  for  no 
equity  could  arise  to  the  landlord  to  interfere,  in  consequence  of 

(1)  7  Sim.  149,  over-ruled  by  this  case.  (2)  1  Keen,  435. 
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such  a  contract,  between  the  lessee  and  the  intended  assignee.  moores 
The  depositary  of  a  lease  for  securing  a  debt,  has  a  right  to  file  choat. 
a  bill  for  a  foreclosure  and  to  have  the  lease  assigned  to  him,  or, 
if  he  has  an  agreement  for  a  sale,  he  may  file  a  bill  for  a  specific 
performance:  but  he  is  not  bound  to  do  either;  and,  until  he 
exercises  his  option,  or  takes  possession  of  the  tenements  com- 
prised in  the  lease,  he  stands,  to  all  intents  and  purposes,  in  the 
character  of  an  entire  stranger  to  the  tenancy,  and  the  landlord 
has  no  right  whatever  to  interfere  with  him. 

In  Lucas  v.  Comerford  there  was  a  complete  constitution  of 
debt;  and  there  was  a  covenant  by  the  lessee  that  the  lease 
should  be  subject  to  the  debt.  The  defendant  *too  was  in  [  •524  ] 
possession  of  the  demised  premises,  and,  by  his  answer,  he 
admitted  his  liability  to  perform  some  of  the  covenants  in  the 
lease,  but  insisted  that  he  was  not  bound  to  perform  the  covenant 
to  rebuild  the  houses :  and  Lord  Thurlow,  on  a  review  of  all  the 
circumstances  of  that  case,  (not  one  of  which  exists  here  except 
the  deposit)  made  a  decree  which  gave  to  the  landlord  the  benefit 
to  be  derived  from  investing  the  depositary  of  the  lease  with 
the  character  of  legal  assignee,  which  to  a  certain  extent  the 
depositary  had  before,  for  he  was  in  possession  of  the  premises, 
and  had  submitted  to  perform  some  of  the  covenants  in  the  lease. 

\[y  opinion  is,  on  general  grounds,  that  this  is  a  case  in  which 
the  Court  cannot  interfere  against  Mr.  Choat:  and  Lucas  v. 
Comerford  is  no  authority  for  any  such  interference,  as  the  two 
cases  dififer  so  materially  from  each  other  in  their  circumstances. 

Two  causes  of  demurrer  have  been  assigned  ore  tenus ;  and 
though  I  think  that  there  is  some  weight  in  them,  it  is 
unnecessary  for  me  to  pronounce  any  decision  respecting  them, 
as  it  would  not  affect  the  question  of  costs ;  for  as  there  was  the 
case  of  Flight  v.  Bentley  in  print,  which  may  have  misled  the 
plaintiff,  I  think  it  right  to  allow  the  demurrer  on  the  record 
without  costs. 

As  I  understand  the  case  of  Jenkins  v.  Portman,  Lord  Langdalb 
might  have  made  his  decision  just  as  he  did,  if  Flight  v.  Bentlei/ 
had  never  existed ;  and,  therefore,  I  decide  this  case  without 
meaning  to  interfere  with  the  decision  in  Jenkins  v.  Portman. 
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1837.  MACKINLEY  v.  SISON, 

July  13. 
JL^  (8  Simons.  561—569 :   S.  C.  1  Jur.  558.) 

^"^P^^^^'  Power— Appointment— Construction— Wm—PubUcation. 

P   "  . '  A  testatrix,  by  her  will,  gave  several  pecuniary  legacies,  and  directed 

them  to  be  paid  out  of  the  monies  invested  in  her  name  in  the  Four 
per  cent.  Qovemment  securities.  She  had  no  Four  per  cents,  standing 
in  her  name,  nor  was  there  any  property  to  satisfy  the  legacies,  except 
a  sum  of  Three  per  cents,  standing  in  the  names  of  the  trustees  of  her 
father's  will,  over  which  she  had  a  general  power  of  appointment  under 
his  will :  Held,  that  her  will  was  a  due  execution  of  the  power. 


[  563  ]  Mary  Ann  Burnett  died  unmarried  in  March,  1837,  having 

made  a  will  in  the  following  words : 

"  I,  Mary  Ann  Burnett,  spinster,  do  declare  this  to  be  my  last 
will  and  testament,  and  do  hereby  bequeath  my  property  as 
follows :  to  my  sister,  Eliza  Sison,  the  sum  of  2002. :  to  my  two 
sisters,  Emma  Charlotte  Burnett  and  Caroline  Mary  Frances 
Burnett,  each,  the  sum  of  SOOi.  sterling :  to  my  four  brothers, 
[  •564  ]  Duncan  *Pringle  Burnett,  Henry  Peter  Dickason  Burnett, 
William  Hope  Whidby  Burnett  and  Charles  Mountford  Burnett, 
each  and  respectively,  the  sum  of  2002.  sterling:  to  my  niece, 
Eliza  Burnett,  the  sum  of  19  guineas :  to  Marianne  Burnett,  the 
wife  of  my  brother,  Charles  Burnett,  the  sum  of  19  guineas :  to 
my  friend,  Louisa  Meynell  Travis  Belcombe,  the  sum  of  100/. 
sterling :  to  my  friends,  Emma  Evans  and  Amelia  White,  each, 
the  sum  of  19  guineas.  All  these  above-mentioned  bequests  to 
be  paid  out  of  the  monies  invested  in  my  name  in  the  Four 
per  cent.  Government  securities.  I  hereby  appoint  Henry  Peter 
Dickason  Burnett  and  Louisa  Meynell  Travis  Belcombe  to  be  joint 
executors  and  residuary  legatees.  Signed  and  sealed  this  4th  day 
of  December  in  the  year  of  our  Lord  1833,  Mary  Ann  Burnett. — 
Witness,  James  Terthewey,  Mary  Williams,  Robert  Bulcock." 

Mary  Ann  Burnett  was  not,  either  at  the  date  of  her  will  or  at 
her  death,  possessed  of  or  entitled  to,  nor  had  she  any  power  to 
appoint  or  dispose  of  any  Four  per  cent,  stock  or  other  Govern- 
ment securities,  nor  had  she  any  property  whatsoever  to  satisfy 
the  bequests  contained  in  her  will,  [but  there  was  a  sum  of 
2,279Z.  lOs,  Three  per  cent.  Consols  standing  in  the  names  of  the 


VOL.  xMi.]        1837.     CH.     8  SIMONS,  564—569.  241 

trustees  of  her  late  father's  will,  over  which  she  had  a  general    Maccinlet 
power  of  appointment  under  his  will].  Sison. 

The  bill  was  filed  by  two  of  the  trustees  of  the  testator's  will, 
against  the  other  trustee,  and  also  against  Mary  Ann  Burnett's 
surviving  sisters  and  the  other  legatees  or  appointees  under  her 
will :  [and  one  of  the  questions  raised  was  whether  the  will  was 
a  due  execution  of  the  power]. 

Mr.  W.  JR.  JBiZw,  for  the  plaintiffs.  [  666  ] 

Mr.  Wigram,  for  the  claimants  under  the  will  of  Mary  Ann 
Burnett.     ♦     *    * 

Mr.  Knight  and  Mr.  G.  Richards,  for  [the  persons  entitled 
in  default  of  appointment :] 

She  has  directed  her  bequests  to  be  paid  out  of  the  monies  [  566  ] 
mvested  in  her  name  in  the  Four  per  cent.  Government  securities. 
She  had,  however,  no  stock  in  the  Four  per  cents,  or  in  any  other 
fond,  standing  in  her  name.  The  stock  over  which  she  had  the 
power  of  appointment,  consisted  of  Three  per  cent.  Consols  and 
remained  in  the  names  of  the  trustees  of  her  father's  will.  The 
testatrix,  therefore,  has  not  duly  pointed  out  the  fund  which  she 
was  empowered  to  dispose  of.     *    *     * 

Mr.  C.  H.  Maclean  appeared  for  one  of  the  trustees  who       [  ^^7  ] 
was  made  a  defendant. 

Thb  Vice-Chancellob  : 

*  ♦  The  last  question  is  whether  the  testatrix  has  sufficiently  [  569  ] 
described  the  fund  upon  which  her  power  was  intended  to  operate. 
By  her  will  she  has  given  a  variety  of  pecuniary  legacies,  and 
has  directed  them  to  be  paid  out  of  the  monies  invested  in  her 
name  in  the  Four  per  cent.  Government  securities.  Now  there 
were  no  Four  per  cent.  Government  securities  standing  in  her 
name:  but  the  bill  alleges  and  the  answers  admit  that  the 
testatrix  had  not,  at  the  time  of  making  her  will  or  at  her 
decease,  any  right,  title  or  interest  in,  or  any  power  of  appointing 
or  disposing  of,  by  will  or  otherwise,  any  Bank  annuities,  stocks, 
funds  or  Government  or  other  securities  except  the  2,2792.  lOs. 
Three  per  cent.  Consols  standing  in  the  names  of  the  trustees, 
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nor  had  she,  either  at  the  time  of  making  her  will  or  at  her 
death  or  at  any  other  time,  any  property,  of  any  kind  or  descrip- 
tion whatsoever,  to  satisfy  the  bequests  in  her  will,  sav^  the 
2,2792.  10a.  Three  per  cents.  As,  therefore,  the  testatrix  had  no 
property  to  pay  the  legacies  given  by  her  will,  except  the  fund 
which  had  been  appropriated  by  the  trustees  under  her  father's 
will,  my  opmion  is  that  the  description  contained  in  her  will, 
though  erroneous,  sufiSciently  points  out  the  subject  upon  which 
she  meant  her  power  to  operate:  and,  therefore,  the  execution 
of  the  power  is  good  both  in  form  and  substance. 


1837. 
Jvly  17. 

Shadwell, 

V.C. 


CLOUGH  V.  DIXON. 

(8  Simons,  594—598.) 

rAppiRMED  on  appeal  under  the  title  of  dough  v.  Bond,  as 
reported  in  8  My.  &  Cr.  490,  for  which  see  a  later  volume  of  the 
Revised  Reports.] 


1837. 
-4tty.  1. 

Shadwbll, 
V.C. 

[601] 


BLUNDELL  v.  WINSOE. 

(8  Simons,  601—614  ;  S.  C.  6  L.  J.  (N.  S.)  Ch.  364  ;  1  Jur.  589.) 

Joint-stock  company — ^Fraud. 

A  joint-stock  company  formed  for  working  gold  mines  in  North 
America,  the  shares  of  which  might  be  increased  to  an  unlimited  extent, 
and  were  made  assignable  at  the  discretion  of  the  holders,  was  held  to  be 
illegal  and  fraudulent;  and  a  demurrer  to  a  bill  filed  by  one  of  the 
shareholders  against  the  others  for  the  purpose  of  carrying  intx>  effect 
a  dissolution  of  the  company,  was  allowed. 

[This  was  a  suit  for  winding  up  the  affairs  of  an  unincorporated 
partnership  or  company  consisting  of  26  persons  who  associated 
themselves  for  certain  purposes  declared  by  a  deed  dated  the 
1st  of  November,  1833,  the  purport  of  which  is  sufficiently  set 
forth  for  the  purposes  of  this  report  in  the  judgment  of  the 
Vice-Chancellor. 

Although  the  case  is  now  of  little  (if  any)  practical  importance  (i), 
yet  some  of  the  observations  of  the  Vice-Chancellor  upon  the 
probable  mischief  of  allowing  unscrupulous  company  promoters 
to  delude  the  public  may  still  be  of  general  interest, — 0.  A.  S.] 

(1)  See  Harrison  v.  Heathorn  (1843)  6  Man.  &  Gr.  81,  and  Lindley  on 
Companies,  5th  ed.  132,  133. 
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The  Yice-Chancellob  :  Blundbll 

1  cannot  but  think  that  the  deed  of  November,  1838,  *by      Winbob. 
which  the  company  was  established,  is,  on  the  face  of  it,  illegal.       t  ^^^  ] 

r  •612  1 

It  proposes  that  certain  persons  should  become  partners,  for  the       ^        -^ 

fanciful  purpose  of  working  gold  mines  in  North  America ;  and 

it  provides  that  the  parties  to  the  deed  of  the  first,  second  and 

third  parts,  and  all  persons  who  should  become  subscribers  to  or 

interested  in  the  capital  of  the  company,  should,  so  long  as  they 

possessed  any  share  of  the  capital,  be  and  continue  a  company 

or  partnership  under  the  name  of  The  Anglo-American  Gold 

Mining  Association.    It  then  provides  that,  in  the  first  instance, 

the  shares  should  not  exceed  60;  but,  in  the  subsequent  part 

of  the  instrument,  the  shareholders  are  empowered  to  increase 

the  number  of   shares   to   an  unlimited  extent,  and  a  great 

number  of  additional  shares  have  been,  in  fact,  created.     The 

deed  also  provides  that  the  shares,  as  well  original  as  additional, 

may  be  assigned  or  disposed  of  by  deed  or  will,  to  any  person 

or  persons,  at  the  discretion  of  the  holders. 

The  fair  inference  to  be  drawn  from  the  provisions  of  this 
deed  is  that  certain  persons  were  to  form  a  company,  which 
might  be  increased  to  an  unlimited  extent,  and  that  the  share- 
holders were  to  have  the  power  of  transferring  their  shares 
to  whomsoever  they  pleased,  without  any  sort  of  control:  the 
deed,  therefore,  necessarily  represents  that  the  persons  who 
should  assign  their  shares  would  get  rid  of  all  the  liabilities 
attached  to  them,  and  that  the  persons  who  should  take  their 
shares  would  take  them  just  as  the  assignors  held  them.  It  is 
clear,  however,  that  this  could  not  be  done.  In  my  opinion, 
therefore,  the  deed  held  out  to  the  public,  as  an  inducement 
to  them  to  become  partners  in  the  working  of  these  imaginary 
gold  mines,  a  false  and  fraudulent  representation  that  they 
might  continue  partners  in  the  undertaking  *just  as  long  as  [  *613  ] 
they  pleased,  and  then  get  rid  of  all  the  liability  that  they  had 
incurred,  by  transferring  their  shares  to  some  other  person. 

In  the  case  of  Duvergier  v.  Fellows,  which,  it  must  be  observed, 
was  decided  after  the  Bubble  Act  had  been  repealed,  Lord  Chief 
Justice  Best  says :  "  There  can  be  no  transferable  shares  of  any 
stock,  except  the  stock  of  corporations  or  of  joint-stock  companies 
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Blundell  created  by  Acts  of  Parliament.  When  it  is  said  the  shares  were 
to  be  transferable,  that  must  mean  that  the  assignee  was  to  be 
placed  in  the  precise  situation  that  the  assignor  stood  in  before 
the  assignment:  that  the  assignee  was  to  haye  all  the  rights 
of  the  assignor,  and  to  take  upon  him  all  his  liability.  Now 
the  assignee  can  join  in  no  action  for  a  cause  of  action  that 
accrued  before  the  assignment.  Such  rights  of  action  must 
still  remain  in  the  assignor,  who,  notwithstanding  he  has  retired 
from  the  company,  will  still  remain  liable  for  every  debt  con- 
tracted by  the  company  before  he  ceased  to  be  a  member  "  (i). 

All  these  reasons  are  applicable  to  the  present  case :  and  my 
notion  is  that  this  deed  is  not  only  illegal  because  it  trenches 
on  the  prerogative  of  the  King,  by  attempting  to  create  a  body 
not  having  the  protection  of  the  King's  charter,  the  shares  of 
which  might  be  assigned  without  any  control  or  restriction  what- 
soever; but  also  because  it  holds  out  to  the  public  a  false  and 
fraudulent  representation  that  the  shares  could  be  so  assigned. 

The  undertaking  in  question  appears  to  have  been  a  wild 
project,  entered  into  by  speculating  persons  for  the  *purpose  of 
deluding  the  weak  portion  of  the  public  of  this  country,  who  too 
often  allow  themselves  to  be  gulled  by  any  specious  scheme  that 
holds  out  a  prospect  of  gain :  and  what  is  stated  to  have  taken 
place  with  regard  to  it,  might  have  been  reasonably  expected, 
namely,  that  all  the  capital  has  been  expended,  and  no  profits 
realized,  but  debts  and  liabilities  incurred  to  a  large  amount. 

The  more  such  schemes  are  discouraged  by  courts  of  justice, 
the  better  it  will  be  for  Her  Majesty's  subjects.     *     *     ♦ 


[  •614  ] 
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Shadwell, 
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[614] 


STEAUS  V.  GOLDSMID  (2). 

(8  Simons,  614-— 615.) 
Charity — Jews. 

A  bequest  to  enable  persons  professing  tlie  Jewish  religion  to  observe 
.  its  rites,  is  good. 

A  TESTATOR  bequeathed  one-third  of  his  residuary  personal 
estate  in  the  following  words: 

"The   remaining   third  of   the  above  residue  to  be  given 

(1)  See  6  Bing.  267.  (2)  Ex  relatione. 
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to  the  Hulers  and  Wardens  of  the  Great  Synagogue  in  this  City 
of  London  in  the  manner  hereinafter  mentioned :  that  is  to  say, 
the  interest  or  dividends  arising  from  this  third  to  be,  every 
year  on  the  Eve  of  the  Passover,  distributed  at  least  among 
10  ^worthy  men  who  have  wives  and  children,  among  whom 
there  ought  to  be  some  learned  men,  to  purchase  meat  and  wine 
fit  for  the  service  of  the  two  nights  of  Passover." 

Mr,  James  Russell  and  Mr.  Steer  for  the  plaintiff. 

Mr.  Goldsmid  for  the  defendant  Goldsmid. 

Mr.  Wray,  for  the  Attorney-General^  submitted  whether 
this  bequest  was  not  illegal,  according  to  the  doctrine  in  Da 
Costa  V.  De  Paz  (i).     But, 

The  Vice-Chakcellor  held  that  the  bequest,  being  intended 
to  enable  persons  professing  the  Jewish  religion  to  observe  its 
rites,  was  good. 
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[615] 


DODD  V.  WAKE. 

(8  Simons,  61o— 616.) 

"Will — Construction — ^Remoteness. 

A  testator  gave  30,000?.  unto  and  amongst  the  children  of  his  daughter 

yRho  should   be  living  at  the  time  the  eldest  should  live  to  attain 

the   age   of   24  years,   and  the  issue  of  such  of  them  as  might  be 

then  dead,  to  be  equaUy  divided  among  them,  ptr  stirpes  and  not  per 

capita  f  and  to  be  paid  to  them  respectively  when  and  as  they  should 

attain  24,  but  without  interest  in  the  meantime.     At  the  testator's 

death,  his  daughter  had  three  children,  who  were  of  the  ages  of  13,  12 

and  9.    Held,  that  the  testator  intended  that  such  only  of  his  daughter's 

children  should  take,  as  should  be  living  when  the  eldest  for  the  time 

being  should  attain  24,  and,  consequently,  that  the  bequest  was  too 

remote. 

John  Dodd,  by  his  will,  dated  the  25th  of  August,  1834, 
bequeathed  as  follows: 

"  I  give  and  bequeath  the  legacy  or  sum  of  30,000Z.  of  lawful 
English  money,  unto  and  amongst  the  children  of  my  daughter, 
Mary  Maria  the  wife  of  George  Anthony  Wake,  who  shall  be 

(1)  19  R.  E.  104  (2  Swanst.  487,  n.) 
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BoDD  living  at  the  time  the  eldest  shall  live  to  attain  the  age 
Wakb.  of  24  years,  and  the  issue  of  such  of  the  children  of  my  said 
daughter  as  may  then  happen  to  be  dead  leaving  issue,  to  be 
equally  divided  between  or  among  them,  share  and  share  alike, 
per  stirpes  and  not  per  capita,  as  tenants  in  common,  and  to  be 
paid  and  payable  unto  them  respectively,  when  and  as  they  shall 
respectively  attain  the  age  of  24  years,  but  without  any  interest 
in  the  mean  time." 
[  616  1  The  testator  died  on  the  2nd  of  September,  1834.    Mrs.  Wake 

had  issue  three  children,  who,  at  the  testator's  death,  were 
of  the  several  ages  of  18,  12  and  9  years. 

The  bill  was  filed  by  the  trustees  and  executors  of  the  will 
against  Mr.  and  Mrs.  Wake  (who  were  interested  in  the  testator's 
residuary  personal  estate)  and  their  children,  to  have  the  rights 
of  the  defendants  ascertained  and  declared,  and  to  have  the 
trusts  of  the  will  carried  into  execution  under  the  decree  of 
the  Court. 

On  the  cause  coming  on  for  further  directions,  the  question 
was  whether  the  bequest  in  favour  of  the  children  was  not  void 
for  remoteness ;  inasmuch  as  the  three  children  who  were  living 
at  the  testator's  death,  might  all  die  under  the  age  of  24  years, 
and  then  the  legacy  could  not  vest  in  any  child  of  Mrs.  Wake, 
until  the  expiration  of  24  years  and  upwards  after  the 
testator's  death. 

Mr,  Knight  and  Mr.  Koe,  for  the  plaintiffs. 

The  Solicitor-General  and  Mr.  James  Riissell,  for  Mr.  and 
Mrs.  Wake,  referred  to  Leake  v.  Robinson  (i). 

Mr.  Jacob  and  Mr.  Bailey,  for  the  children. 

The  Vice-Chancellor  : 

The  testator  appears  clearly  to  have  intended  that  only  those 
children  of  his  daughter  should  take,  who  should  be  alive  when 
the  eldest  child  for  the  time  being  should  attain  the  age  of  24 ; 
and,  therefore,  the  bequest  is  void  for  remoteness. 

(1)  16  E.  E.  168  (3  Mer.  363). 
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HORLOCK  V.  PEIESTLEY  (1).  mi. 

(8  Simone,  621.)  ^!ll^- 

Costs — ^Executor.  Shadwell, 

An  execator,  after  a  bill  filed  by  bis  testator  bad  been  dismissed  witb  ^•^- 

costs,  revived  the  suit,  alleging  that  he  intended  to  appeal.    The  executor  [  6^1  ] 

was  ordered  to  pay  the  costs  of  the  suit. 

The  bill  in  this  cause  had  been  dismissed,  with  costs  to  be 
paid  by  the  plaintiff.  Shortly  afterwards  the  plaintiff  died,  having 
appointed  one  Yarde  his  executor.  After  the  plaintiff's  death, 
the  costs  were  taxed  under  an  order  of  the  8th  of  August,  1886. 
Yarde  revived  the  suit,  intending,  as  he  alleged,  to  appeal 
from  the  decree:  he  did  not,  however,  present  a  petition  of 
appeal. 

Mr,  Wigram  and  Mr.  Turner,  for  the  defendant  Mrs.  Priestley, 
now  moved  that  Yarde,  as  the  plaintiff's  executor,  might  be 
ordered  to  pay  to  Mrs.  Priestley,  within  a  fortnight,  the  sum  at 
which  her  costs  had  been  taxed.  They  said  that  as  Yarde  had 
revived  the  suit,  he  had  placed  himself  in  Horlock's  situation, 
and,  therefore,  was  liable  to  pay  the  costs  whether  he  had  assets 
of  Horlock  or  not:  that,  where  a  bill  filed  by  an  executor  or 
by  the  assignees  of  a  bankrupt  was  dismissed  with  costs,  the 
Court  never  referred  it  to  the  Master  to  inquire  whether  there 
were  assets  of  the  testator,  or  estate  of  the  bankrupt,  sufficient 
to  pay  the  costs. 

Mr.  Piggott,  for  Yarde,  said  that  the  costs  were  a  debt  due 
from  Horlock's  estate,  and,  therefore,  Yarde  ought  not  to  be 
ordered  to  pay  them  personally. 

The  Vice-chancellor  : 

As  the  executor  of  Horlock  has  thought  proper  to  revive 
the  suit,  he  has  placed  himself  in  the  same  situation  with 
regard  to  it  as  Horlock  stood  in,  and  therefore  he  must  pay 
the  costs. 

(1)  Boynton  v.  Boynton  (1879)  4  App.  Cas.  733. 
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HESLOP  V.   METCALFE. 

(8  Simons,  622—628.) 

[Afpibmbd  on  appeal  as  reported  in  8  My.  &  Cr.  183,  for  which 
see  a  later  volume  of  the  Bevised  Beports.] 


1837. 

Nov.  14. 
Dec,  12. 

Shadwell, 
V.-C. 

[629] 


In  ee  PADDINGTON  CHARITIES. 

(8  Simons,  629 ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  44 ;  2  Jur.  344.) 

Charity — Stat.  59  Geo.  IH.  c.  12 — Construction. 
The  59th  Geo.  IH.  c.  12,  b.  17,  does  not  apply  to  copyholds,  nor  to 
freeholds  held  upon  any  special  trust  for  a  parish. 

This  was  a  petition  to  confirm  the  Master's  report,  approving 
of  certain  persons  as  trustees  of  charity  estates,  consisting  of 
freehold  and  copyhold  lands.  The  rents  of  the  freeholds  were  to 
be  applied  in  purchasing  bread  for  the  poor  of  the  parish,  and 
the  rents  of  the  copyholds,  for  the  benefit  of  the  poor  of  the 
parish  generally. 

Mr,  Rudall,  who  appeared  in  support  of  the  petition,  said 
that  it  was  doubtful  whether  the  estates  were  not  vested  in 
the  churchwardens  and  overseers  of  the  parish,  by  virtue  of 
69  Geo.  III.  c.  12,  s.  17  (i).    He  referred  to  Doe  v.  Hiley{2). 


The  Vice-Chancellor  : 

The  17th  section  of  the  59th  Geo.  IH.  c.  12,  appears  to  me 
to  apply  to  freehold  lands  held  generally  in  trust  for  the  parish, 
and  the  cases  referred  to  prove  it :  but  those  cases  do  not  affect 
copyholds ;  and  I  still  think  that  the  statute  does  not  apply  to 
them.  Nor,  in  my  opinion,  does  the  statute  apply  to  freeholds 
held  upon  any  special  trust.  The  report  must,  therefore,  be 
confirmed. 

(1)  See  Attorney 'General  v.  Letvin,      Act  will  be  found  at  p.  213. 
ante,  p.  211.    The  17th  section  of  the  (2)  34  R.  E.  591  (10  B.  &  C.  885). 
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JOKES   V.   JONES.  1887. 

(8  Simons.  633—644 ;  8.  C.  7  L.  J.  (N.  S.)  Ch.  164 ;  2  Jur.  589.)  ^1838^ 

Mortgage — ^Priority.  Jan,  12, 

A.  mortgaged  an  estate,  first  to  B.,  secondly  to  C,  and  thirdly  to  D., 

by  virtue  of  a  power  reserved  to  him  by  his  marriage  settlement.    C.  had     Sh^'WTBLL, 

no  notice  of  the  first  mortgage.    D.  had  notice  of  the  first,  but  not  of  *'  \ 

r  fi^^  I 
the  second;  and  he  caused  a  notice  of  his  mortgage  to  be  indorsed  on  the         '-        -' 

settlement,  which,  together  with  the  title-deeds,  was  in  the  possession 

of  B. :  Held,  that  D.  did  not  thereby  gain  priority  over  0. 


By  the  decree  in  this  cause,  it  was  referred  to  the  Master  **  to 
inquire  and  state  what  mortgages  or  other  incumbrances  there 
were  affecting  the  estates  of  the  defendant  Frederick  Lewis 
Brown  and  EUza  his  wife,  devised  to  or  in  trust  for  Eliza  Brown 
by  the  will  of  Thomas  Jones,  and  also  the  estates  of  the  same 
defendants,  given  and  devised  to  or  in  trust  for  Eliza  Brown  for 
her  life,  by  the  will  of  James  Whit  worth,  and  to  state  their 
priorities  and  what  was  due  for  principal  and  interest  thereon 
respectively." 

The  Master  reported,  in  substance,  as  follows : 

Thomas  Jones,  by  his  will  dated  the  25th  May,  1815,  devised 
his  freehold  messuages,  tenements  and  hereditaments  situate  in 
the  town  and  county  of  Carmarthen,  or  elsewhere,  unto  Robert 
Waters  and  William  Jones,  and  their  heirs,  upon  trust  to  pay 
the  rents  thereof  to  Sarah  Harvey  for  her  life,  and,  after  her 
decease,  upon  trust,  and  the  testator  devised  the  same  heredita- 
ments unto,  between  and  among  Mary  Whitworth  and  Eliza 
Whitworth,  to  hold  unto  and  to  the  use  of  them,  their  heirs  and 
assigns,  as  tenants  in  common,  with  benefit  of  survivorship,  m 
case  of  the  decease  of  either  unmarried  and  without  issue  and 
without  having  disposed  of  her  share  unto  the  survivor  of  them, 
her  heirs  and  assigns  for  ever. 

James  Whitworth  being  seised  of  a  freehold  messuage  in  the 
town  of  Carmarthen,  called  Gell  Street  House,  by  *his  will  [  •634  ] 
bearing  date  the  7th  December,  1821,  devised  it  to  the  said 
Robert  Waters  and  John  Hughes,  and  the  survivor  of  them,  and 
the  heirs  of  such  survivor,  upon  trust  for,  and  the  testator 
devised  the  same  to  Eliza  Whitworth,  for  her  Ufe,  with 
remainders  over. 
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Jones  In  the  latter  part  of  the  year  1822,  Frederick  Lewis  Brown 

Jones.  married  Eliza  Whitworth,  and,  in  contemplation  of  the  marriage, 
indentures  of  lease  and  release  bearing  date  the  20th  and  21st 
of  December,  1822,  were  executed,  the  release  being  made 
between  Eliza  Whitworth  of  the  first  part,  Frederick  Lewis 
Brown  of  the  second  part,  John  Lewis  and  William  Skyme 
of  the  third  part,  and  Bobert  Waters  and  John  Hughes  of  the 
fourth  part,  and  thereby  Eliza  Whitworth  conveyed  the  remainder 
in  fee  expectant  upon  the  decease  of  Sarah  Harvey,  in  one 
undivided  moiety  of  the  premises  demised  by  Thomas  Jones, 
unto  John  Lewis  and  William  Skyrne  and  their  heirs,  to  such 
uses,  after  the  marriage,  as  Frederick  Lewis  Brown  and  Eliza 
his  then  intended  wife,  by  any  deed  or  deeds,  instrument  or 
instruments  in  writing,  to  be  by  them  signed,  sealed  and 
delivered  in  the  presence  of  and  attested  by  two  or  more  credible 
witnesses,  should,  from  time  to  time,  jointly  appoint,  with  divers 
limitations  over. 

By  an  indenture  bearing  date  the  24th  of  December,  1824, 
and  made  between  Frederick  Lewis  Brown  and  Eliza  his  wife 
of  the  one  part,  and  William  Jones  of  the  other  part,  Brown  and 
wife,  in  consideration  of  436Z.  11«.  6d.  paid  to  them  by  William 
Jones,  demised  the  Gell  Street  house  to  William  Jones  for  99 
years,  if  Eliza  Brown  should  so  long  live,  subject  to  the  proviso 
for  redemption  after  mentioned :  and,  for  better  securing  the 
[  •685  ]  repayment  of  the  436i.  lis.  6d,  with  interest.  Brown  ♦and  wife 
jointly  appointed  one  undivided  half-part  of  the  premises  devised 
by  Thomas  Jones,  after  the  decease  of  Sarah  Harvey,  to  the  use 
of  William  Jones  in  fee,  subject  to  redemption  on  payment  by 
Brown  and  wife,  or  either  of  them,  their  heirs,  executors  &c.  to 
William  Jones,  his  executors  &c.  of  the  4961.  lis.  6d.,  with 
interest  at  51.  per  cent. 

By  indentures  of  lease  and  release,  dated  the  14th  and  15th 
of  November,  1825,  the  release  being  made  between  William 
Jones  of  the  first  part,  Brown  and  wife  of  the  second  part, 
and  Jane  James,  widow,  of  the  third  part,  in  consideration  of 
436Z.  11a.  6d.  paid  to  William  Jones  by  Jane  James,  and  of  the 
further  sum  of  228Z.  8s.  6d.  paid  by  her  to  Brown  and  wife, 
William  Jones  assigned  and  Brown  and  wife  confirmed  the  Gell 
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Street  house  to  Jane  James,  her  executors  &c.  for  the  remainder  Jones 
of  the  term  of  99  years,  subject  to  the  proviso  for  redemption  jones. 
after  mentioned:  and  William  Jones  released  and  Brown  and 
wife  jointly  appointed,  released  and  confirmed  to  Jane  James 
and  her  heirs,  the  remainder  in  fee  expectant  on  the  decease 
of  Sarah  Harvey,  in  one  undivided  moiety  of  the  premises 
devised  by  Thomas  Jones,  subject  to  redemption  on  payment  by 
Brown  and  wife,  or  either  of  them,  their  or  either  of  their  heirs, 
executors  &c.  to  Jane  James,  her  executors  &c.  of  6602.  with 
interest  at  52.  per  cent. 

By  an  indenture  dated  the  14th  of  January,  1826,  and  made 
between  Brown  and  wife  of  the  one  part,  and  John  Jones  of  the 
other  part,  after  reciting  the  will  of  Thomas  Jones,  and  that 
Sarah  Harvey  was  then  in  possession  of  the  premises  devised 
thereby,  and  that  Eliza  Brown  had  not  disposed  of  her  reversion 
in  the  moiety  of  those  premises  expectant  on  the  decease  of  Sarah 
*Harvey ,  and  after  also  reciting  the  will  of  James  Whitworth  and  [  ♦636  ] 
the  settlement  of  1822,  Brown  and  wife,  in  consideration  of  4002. 
paid  to  them  by  John  Jones,  appointed  and  demised  the  remainder 
in  fee  in  the  moiety  of  the  premises  devised  by  Thomas  Jones, 
and  also  the  Gell  Street  house,  unto  and  to  the  use  of  John  Jones 
for  500  years,  subject  to  redemption  on  payment  by  Brown  and  wife 
or  one  of  them,  their  or  one  of  their  heirs,  executors  &c.  to  John 
Jones  his  executors  &c.  of  4002.  with  interest  at  52.  per  cent. 

By  an  indenture  date&  the  18th  January,  1826,  and  made 
between  Brown  and  wife  of  the  one  part  and  John  Jones  of  the 
other  part,  Brown  and  wife,  in  consideration  of  1002.  paid  to 
them  by  John  Jones,  demised  and  appointed,  all  the  premises 
comprised  in  the  indenture  of  the  14th  of  January,  1826,  to 
John  Jones,  for  600  years,  subject  to  redemption  on  payment  by 
Brown  and  wife  or  one  of  them,  their  or  one  of  their  heirs, 
executors  &c.  to  John  Jones,  his  executors  &c.  of  1002.  with 
lawful  interest. 

The  report  then  proceeded  as  follows  : 

"  And  I  find  that  the  said  two  sums  of  4002.  and  1002.  were 
paid  by  the  said  John  Jones  to  the  said  Frederick  Lewis  Brown 
and  Eliza  his  wife,  on  or  before  the  respective  days  on  which  the 
said  last-mentioned  indentures  respectively  bear  date,  and  that 
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Jones       receipts  for  the  same  respectively,  signed  by  the  said  Frederick 

JoNBs.  Lewis  Brown  and  Eliza  his  wife,  were  indorsed  thereon ;  and 
that  the  said  indentures  of  the  14th  and  18th  of  January,  1826, 
were  respectively  signed,  sealed  and  delivered  by  the  said 
Frederick  Lewis  Brown  and  Eliza  his  wife,  in  the  presence 

[  •637  J  of  two  or  more  credible  witnesses,  who  duly  *atte8ted  the 
execution  thereof  respectively  by  the  same  Frederick  Lewis 
Brown  and  Eliza  his  wife,  and  that  the  said  two.  last-mentioned 
indentures  were  respectively  made  and  executed  to  the  said  John 
Jones,  and  the  said  John  Jones  advanced  and  paid  the  said  sums 
of  400Z.  and  1002.  without  any  notice,  either  to  the  said  John 
Jones  or  to  the  solicitor,  attorney  or  agent  of  the  said  John  Jones, 
of  any  charge  or  incumbrance  on  the  said  premises. 

"And  I  find,  from  the  deposition  of  John  Williams,  that, 
previous  to  the  execution  of  the  said  indenture  of  mortgage,  the 
said  John  Jones  inquired  of  the  said  Frederick  Lewis  Brown 
if  there  existed  any  incumbrances  on  the  said  mortgaged  premises 
at  the  time  the  said  John  Jones  obtained  such  two  last-mentioned 
securities  from  the  said  Frederick  Lewis  Brown,  and  the  said 
John  Jones  also,  previous  to  the  execution  of  the  said  indentures 
of  mortgage,  caused  inquiries  to  be  made  of  the  said  John 
Hughes  and  Bobert  Waters  (i),  as  to  whether  there  were  any 
mortgages  or  incumbrances  upon  the  estates  mentioned  in  the 
said  deeds  of  the  14th  and  18th  days  of  January,  1826,  and  the 
said  John  Williams,  by  the  direction  of  the  said  John  Jones, 
some  few  days  previous  to  the  said  14th  day  of  January,  1826, 
went  to  the  said  John  Hughes  and  Bobert  Waters  and  asked 
each  of  them  if  there  was  or  were  any  mortgage,  incumbrance 
or  incumbrances  upon  the  hereditaments  and  premises  mentioned 
and  described  in  the  said  deeds  of  the  14th  and  18th  days 
of  January,  1826,  and  that  each  of  them  declared,  to  the  said 
John  Williams,   that    there  was   no   mortgage   or  any  other 

[  *638  ]  incumbrance  to  *their  knowledge,  and  each  of  them,  at  the 
same  time,  assured  the  said  John  Williams  that  they  believed 
that  there  was  no  mortgage  or  any  other  debt  or  incumbrance 
upon  the  hereditaments  and  premises  mentioned  in  the  said 
deeds  of  the  14th  and  18th  days  of  January,  1826. 

(1)  It  did  not  appear  what  interest  these  parties  had  in  the  estates. 
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"  And  I  find  that  the  defendant  John  Harris,  by  his  state       Jones 
of  {acts,  stated  that,  in  the  latter  end  of  the  year  1826,  the  said       Jones. 
Frederick  Lewis  Brown  appUed  to  the  defendant  John  Harris, 
to  lend  him  the  sum  of  8002.,  and  proposed  to  John  Harris 
to  secure  such  sum  with  interest  by  a  mortgage  of  the  equity 
of  redemption  of  all  the  premises  comprised  in  the  indentures 
of  the  24th  December,  1824,  and  15th  November,  1825 :  that 
John  Harris,  upon  such  application  being  made  to  him,  referred 
Frederick  Lewis  Brown  to  his  solicitor,  Mr.  James  Thomas,  and 
Frederick  Lewis   Brown   furnished   Mr.   Thomas  with   copies 
of  the  wills  of  the  testators  Thomas  Jones  and  James  Whit- 
worth,  and  of  the  indentures  of  the  21st  December,  1822,  and 
15th  November,  1825,  and  assured  Mr.  Thomas  and  also  John 
Harris  that  there  was  no  incumbrance  upon  the  said  premises 
or  any  part  thereof,  save  only  the  said  mortgage-debt  to  the  said 
Jane  James,  whereupon  Mr.  Thomas,  by  the  direction  of  John 
Harris,  obtained  an  inspection  of   the  indenture  of   the  21st 
December,  1822,  and  the  title-deeds  and  writings  belonging  to 
the  said  premises,  and  which  were  in  the  custody  of  the  said 
William  Jones   as   the   solicitor  of  Jane  James,   in   order  to 
ascertain,  for   the  safety  of  John  Harris,  whether  there  was 
indorsed  upon   such  indenture  or  any  other  of  the  title-deeds 
any  incumbrances  or  incumbrance  upon  the  premises  or  any 
part  thereof,  either  previous  or  subsequent  to  the  deed  of  the 
21st  of  December,  1822,  when  Mr.  Thomas  found  that  there  was 
none,  and  asked  William  Jones  if   there  *were  or  was  any      [  ♦639  ] 
incumbrances  or  incumbrance  upon  or  affecting  the  premises 
or  any  part   thereof,   other  than  the  mortgage  of   the   15th 
of  November,  1825,  and  William  Jones  told  Mr.  Thomas  he 
knew  of  none :    that  John  Harris  accordingly,  in  the  month 
of  November,  1826,  lent  to  Frederick  Lewis  Brown  the  sum 
of  800Z. ;  that  thereupon  Frederick  Lewis  Brown  and  Eliza  his 
wife,   executed   indentures  of  lease  and  release  bearing  date 
the  16th  and   17th  November,  1826,  the  release  being  made 
between  Frederick  Lewis  Brown  and  Eliza  his  wife  of  the  one 
part,  and  John  Harris  of  the  other  part,  and  thereby,  after 
reciting  the  wills  of  Thomas  Jones  and  James  Whitworth,  the 
indenture  of   the  21st  of  December,  1822,  and  the  indentures 
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Jokes  of  the  24th  of  December,  1824,  and  of  the  15th  of  November, 
Jones.  1825,  It  was  witnessed  that,  in  consideration  of  the  800L  paid 
by  John  Harris  to  Frederick  Lewis  Brown  and  Eliza  his  wife, 
Frederick  Lewis  Brown  and  Eliza  his  wife  granted  to  John 
Harris,  his  executors  &c.  their  full  and  absolute  equity  of 
redemption  in  the  hereditaments  comprised  in  the  mortgage 
of  the  24th  of  December,  1824,  To  hold  the  same,  subject 
to  the  payment  of  the  6602.  and  the  interest  for  the  same 
from  the  15th  of  November  then  last,  unto  John  Harris,  his 
executors  &c.  from  thenceforth  for  the  term  of  99  years,  if 
Frederick  Lewis  Brown  and  Eliza  his  wife  or  either  of  them 
should  so  long  live,  subject  nevertheless  to  the  proviso  for 
redemption  thereinafter  mentioned :  and,  for  more  satisfactorily 
securing  the  payment  of  the  8002.  with  interest,  Frederick  Lewis 
Brown  and  Eliza  his  wife,  in  pursuance  of  the  authority  to  them 
given  by  the  settlement  of  December,  1822,  appointed,  granted 
and  confirmed,  to  J.  Harris  and  his  heirs,  their  full  and  absolute 
equity  of  redemption  in  the  remainder  in  fee,  expectant  upon 
1^  *640  ]  the  decease  of  Sarah  Harvey,  in  one  undivided  *moiety  of  the 
hereditaments  comprised  in  the  settlement  of  December,  1822, 
To  hold  the  same  unto  and  to  the  use  of  John  Harris,  his  heirs 
and  assigns,  subject  to  redemption  on  payment  of  the  800Z.  with 
interest :  And  I  find  that  the  indenture  of  the  17th  of  November, 
1826,  was  signed,  sealed  and  delivered  by  Frederick  Lewis 
Brown  and  Eliza  his  wife  in  the  presence  of  two  credible 
witnesses,  who  duly  attested  their  execution  thereof :  and  that 
Harris,  on  the  17th  of  November,  1826,  caused  a  notice  of  the 
last-mentioned  mortgage  to  be  indorsed  upon  the  settlement 
of  December,  1822.  And  I  find  that  there  are  the  several 
mortgages  and  incumbrances  hereinbefore  particularly  men- 
tioned affecting  the  estates  and  premises  of  the  defendants 
Frederick  Lewis  Brown  and  Eliza  his  wife  given  and  devised 
to  or  in  trust  for  the  said  Eliza  Brown,  by  the  will  of  Thomas 
Jones,  and  also  the  estates  of  the  same  defendants  given  and 
devised  to  or  in  trust  for  the  said  Eliza  Brown  for  her  life 
by  the  will  of  James  Whitworth :  and  I  find  that  the  priorities 
of  such  mortgages  are  as  follows :  first,  the  mortgage  to  the  said 
defendant  William  Jones,  and  afterwards  assigned  to  the  late 
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ilef endant  Jane  James  and  now  vested  in  the  defendants  Thomas        Jones 
Taylor  Webb  and  David  Jones :  second,  the  mortgage  to  the  said       jones. 
defendant  John  Harris:   and  third,  the  mortgage  to  the  said 
defendant  John  Jones,  and  now  vested  in  the  said  plaintiffs." 
The  Master  then  found  what  was  due,  for  principal  and  interest, 
on  those  mortgages. 

To  this  report  the  plaintiffs  excepted. 

Mr.  Knight  Bruce  and  Mr.  G.  Richards,  in  support  of  the 
exception,  contended  that  the  representatives  of  John  Jones 
were  entitled  to  priority  over  Harris,  inasmuch  *as  his  mortgage  [  *64i  ] 
was  prior,  in  point  of  date,  to  Harris's ;  that  the  notice  which 
Harris  had  caused  to  be  indorsed  on  the  marriage-settlement, 
did  not  affect  Jones's  priority ;  because  the  doctrine  laid  down, 
as  to  the  effect  of  notice,  in  Dearie  v.  Hall  and  Loveridge  v. 
Cooper  (i),  applied  to  assignees  of  choses  in  action  and  not  to 
mortgagees :  and  they  relied  on  Peacock  v.  Burt  (2). 

Mr.  Jacob  and  Mr.  Coleridge,  in  support  of  the  report, 
contended  that  Harris,  by  causing  the  notice  of  his  security 
to  be  indorsed  on  the  marriage-settlement,  had  gained  priority 
over  John  Jones,  who  had  not  taken  that  precaution,  and  had, 
thereby,  enabled  Brown  and  wife  to  commit  a  fraud  upon  Harris. 
They  relied  on  Dearie  v.  Hall,  Loveridge  v.  Cooper,  and  Foster  v. 
Blackstone  (3). 

The  Yice-Ghakcellob,  after  stating  the  substance  of  the 
report  and  observing  that  there  was  no  covenant  for  title 
in  the  deed  of  the  14th  of  January,  1826,  and  that  the  only 
covenants  in  it  were  for  payment  of  the  mortgage-money  and 
interest,  for  quiet  enjoyment  free  from  incumbrances  and  for 
farther  assurance,  continued  thus : 

To  this  report  an  exception  is  taken  by  the  parties  who  claim 
under  John  Jones,  insisting  on  their  priority  over  Harris :  and 
the  question  is  whether  the  report  is  right. 

At  law  the  rule  clearly  is  that  different  conveyances  of  the 
same  tenement,  take  effect  according  to  their  priority  in  time. 
If  a  man  seised  in  fee,  first  grants  *one  term  of  years  and  then       [  *642  ] 

(1)  27  E.  B.  1  (3  Ru88.  1).  Ch.  33). 

(2)  41  E.  E.  199  (4  L.  J.  (N.  S.)  (3)  36  E.  E.  334  (1  My.  &  K.  297). 
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Jones  another  term,  the  second  termor  cannot  enter  till  the  first  term 
Jones.  has  ceased  by  eflSuxion  of  time,  surrender  or  otherwise.  So, 
if  freehold  interests  are  carved  out  of  the  fee  by  different 
conveyances,  the  estate  of  the  second  grantee  cannot  take  effect 
in  possession,  till  the  estate  of  the  first  has,  in  some  measure, 
ceased.  The  effect  of  different  conveyances  is  the  same  as 
if  different  successive  estates  were  granted  by  the  same  convey- 
ance, first  in  possession  and  then  in  remainder.  Equity  follows 
the  law ;  and,  where  the  legal  estate  is  outstanding,  conveyances 
of  the  equitable  interest,  are  construed  and  treated,  in  a  court 
of  equity,  in  the  same  manner  as  conveyances  of  the  legal  estate 
are  construed  and  treated  at  law.  In  Beckett  v.  Cordley{i), 
which  Lord  Eldon  notices  in  Ex  parte  Cawthome  (2)  and  in 
Martinez  v.  Cooper  (3),  Lord  Thurlow  twice  decided  that,  where 
the  legal  estate  was  outstanding  in  a  first  mortgagee,  of  two 
subsequent  equitable  incumbrancers,  he  who  is  prior  in  time, 
must  be  prior  in  equity.  His  words  are :  ''  The  second  equitable 
incumbrancer  had  the  security  he  trusted  to.  He  knew  he  had 
not  the  legal  estate.  He  trusted  to  the  honour  of  the  borrower." 
In  the  present  case,  no  such  question  arises  as  is  noticed  in 
WiUoughhy  v.  Willou^hby  (4),  or  as  is  noticed  in  Evans  v. 
BickneU  (5),  where  Lord  Eldon  alludes  to  what  fell  from  Mr. 
J.  BuLLER  in  Goodtitle  v.  Morgan  (6) ;  for  Harris,  the  third 
incumbrancer,  has  not  got  in  the  legal  estate,  nor  has  he  any 
declaration  of  trust  from  the  holder  of  it,  nor  has  he  possession 
of  the  mortgage  deeds  conveying  the  legal  estate  or  of  any  other 
[  *6A3  ]  of  the  title-deeds.  He  gave  notice  of  his  ^incumbrance  to  the 
first  mortgagee.  But,  according  to  what  the  present  Lord 
Chancellor  decided  in  Peacock  v.  Burt,  such  a  notice  is  of  no 
value.  The  fact  is  that,  upon  Harris's  answer  and  before 
the  Master  as  well  as  in  the  argument  at  the  Bar,  the  case 
of  Harris  was  attempted  to  be  put  upon  the  decisions  in  Dearie 
V.  Hall,  Loveridge  v.  Cooper,  and  Foster  v.  Blackstone,  decided 
by  Sir  John  Leach  and  afterwards  by  the  House  of  Lords.  But, 
in  each  of  those  cases,  the  subject  of  discussion  was  a  chose 
in  action.     According  to  what  is  said,  by  Lord  Lyndhurst, 

(1)  1  Br.  C.  C.  353.  (4)  1  E.  B.  397  (1  T.  E.  763—772). 

(2)  1  Orl.  &  J.  240.  (5)  5  E.E.  245—252  (6  Ves.  174—183). 

(3)  26  B.  E.  49  (2  Euss.  214).  (6)  1  T.  E.  762 ;  see  1  E.  E.  397. 
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in  Foater  v.  CoekereU  (i),  in  moving  to  affirm  the  decree  in  Jonbb 
Faster  y.  Blaekstoney  and  according  to  what  is  said,  by  the  jokes. 
present  Lobd  Ghancellob,  in  Peacock  v.  Burt  (2),  one  principle 
established  by  Dearie  v.  Hall  and  Loveridge  v.  Cooper  was  that, 
in  order  to  complete  the  transfer  of  a  chose  in  action,  notice 
to  the  legal  holder  of  the  fund  is  necessary.  In  the  former  of 
those  cases,  Sir  T.  Plumeb  says :  "  The  law  of  England  has 
always  been  that  personal  property  passes  by  delivery  of 
possession  :  and  it  is  possession  which  determines  the  apparent 
ownership  *'  (3),  and,  by  way  of  preserving  the  analogy  between 
personal  chattels  in  possession  and  choses  in  action,  he  says : 
'*  Notice  is  necessary  to  perfect  the  title,"  (that  is  to  a  chose  in 
action)  **  to  give  a  complete  right  in  rem,  and  not  merely  a  right 
as  against  him  who  conveys  his  interest "  (4).  But  what  is 
stated  by  the  Loan  Chancellor  in  Hiem  v.  Mill  (5)  is  unques- 
tionably true :  "  There  is  a  marked  distinction  between  a  real 
estate  and  a  personal  chattel.  The  latter  is  held  by  possession ; 
a  real  estate,  by  title."  In  Loveridge  v.  Cooper  Sir  T.  Plumbr 
says:  *'' It  is  of  the  utmost  importance  to  the  interests  of  [  *644  ] 
mankind,  that  plain  and  clear  rules  of  property  should  be  laid 
down,  and,  when  laid  down,  that  they  should  not  be  frittered 
away  by  nice  and  frivolous  distinctions."  Broad  distinctions 
must  be  preserved ;  and  it  is  of  the  utmost  importance  that  an 
equity  of  redemption  of  real  estate  should  not  be  taken  to  be  a 
mere  equitable  interest  in  the  nature  of  a  chose  in  action. 

The  case  before  me  is  a  case  of  real  estate,  not  of  a  chose  in 
action.  John  Jones,  the  first  incumbrancer  on  the  equity  of 
redemption,  took  his  title  by  the  conveyances  of  January,  1826 ; 
and  notice  or  possession  was  not  necessary  to  complete  his  title. 
Harris  took  his  title  by  a  subsequent  conveyance,  and  merely 
gave  a  notice  which  did  not  and  could  not  affect  Jones.  No 
fraud  whatever  can  be  imputed  to  Jones.  He  made  some 
inquiry  and  was. misled.  He  was  the  innocent  subject  of  fraud, 
and  not  the  doer  of  it :  and,  in  my  opinion,  the 

Exception  must  he  allowed. 

(1)  39  B.  B.  25  (3  d.  &  F.  456).  (3)  27  B.  B.  9  (3  Buss.  22). 

(2)  41  B.  B.  199  (4  L.  J.  (N.  S.)         (4)  27  B.  B.  p.  10. 

GIl  33).  (5)  9  B.  B.  145  (13  Yes.  119), 
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1886.  COGAN  V.  STEPHENS  (1). 

^^Jr^fii^*'  (5  L.  J.  (N.  S.)  Ch.  17-24.) 

A  testator  directed  his  executors  immediiitely  to  lay  out  30,000{.,  in 
the  purchase  of  an  estate  in  his  name,  the  income  of  which  he  settled  to 
♦  one  for  life,  with  remainder  to  others  in  tail,  with  remainder  to  a  charity; 

I-  ^ '  J  the  money  was  not  actually  laid  out  previous  to  the  estate  for  life  and  the 

estates  tail  being  spe^t.  The  gift  of  the  charity  failing,  by  reason  of  the 
Mortmain  Act,  and  the  estates  tail  not  having  been  barred :  Held,  that 
the  next-of-kin,  and  not  the  heir-at-law,  were  entitled  to  the  30,000/. 

Lewis  Stephens,  by  his  will,  dated  at  Lisbon,  the  11th  of 
July,  1789,  after  describing  himself  as  a  native  of  Exeter,  and 
enumerating  the  particulars  of  his  property,  which  he  stated  to 
amount  to  100,000{.,  gave  and  bequeathed  as  follows :  ''  As  to  the 
disposal  of  those  worldly  goods,  which  I  leave  behind  me,  my 
order  is,  that  the  sum  of  80,0O0Z.  be  laid  out  immediately  by  my 
executors  hereinunder  mentioned,  in  the  purchase  of  an  estate 
or  estates  in  the  county  of  Devon  or  Cornwall,  the  income  of 
which  shall  belong  to  my  widow  during  her  natural  life,  and, 
after  her  decease,  the  said  income  shall  belong  to  my  dear 
brother  William,  or  his  children  lawfully  begotten;  and  if  he 
dies  without  children,  the  said  income  shall  belong  to  my  brother 
Jedediah,  and  his  children  lawfully  begotten;  and  if  he  dies 
without  issue,  then  this  income  shall  belong  to  my  brother  John 
James,  and  his  children  lawfully  begotten ;  and  if  he  dies  with- 
out children,  then  this  income  shall  belong  to  my  dear  sister 
Philadelphia,  and  her  children  lawfully  begotten,  and  if  she  dies 
without  children,  then  the  income  of  this  estate  or  estates,  which 
shall  be  purchased,  and  always  run  in  my  name,  shall  be  applied 
in  the  establishment  of  a  charity  school  for  boys,  in  the  city  of 
Exeter,  for  the  purpose  of  teaching  them  to  read,  write,  and 
cipher,  and  foreign  languages,  which  boys  shall  be  natives  of 
.  the  counties  of  Devon  or  Cornwall.  And  I  hereby  order  my 
executors  to  purchase  this  estate  or  estates  in  my  name,  and 
register  the  same,  and  this  my  determination,  in  proper  places, 
that  the  Chamber  of  Exeter  may  take  charge  thereof,  in  default 
of  the  regular  succession  above  mentioned,  and  erect  the  school 
as  hereby  directed,  which  school  shall  be  called  Stephens'  Charity 

(1)  Curteia  v.  WornwM  (1878)  10  Ch.  D.  172.     In  re  Richerson,  '92,  1  Ch. 
;J79,  61  L.  J.  Ch.  202,  66  L.  T.  174. 
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School ;  and  the  regulationB  for  its  estahlishznent  I  leave  to  the  Cooan. 
said  Chamber  of  Exeter  and  my  cousins  Charles  and  Joseph  Stephens. 
Ljne,  if  they  survive,  with  orders  to  set  immediately  about  this 
useful  establishment,  for  experience  has  shewn  us,  that  England 
has  gained  a  superiority  over  all  other  countries  by  such  institu- 
tions, and  that  those  establishments  have  done  more  service  to 
England  than  any  others  which  have  been  made,  it  being  the 
best  method  to  bring  forth  and  render  poor  people's  children 
serviceable  to  their  families  and  country ; ''  and  the  said  testator, 
after  giving  sundry  pecuniary  legacies,  bequeathed  the  residue  of 
his  fortune  in  certain  proportions  between  his  brothers  William, 
Jedediah,  and  John  James,  and  his  sister  Philadelphia,  and  his 
cousins  Charles  Lyne  and  Joseph  Lyne. 

The  will  was  proved  by  Jedediah  Stephens  in  1796,  by  John 
James  Stephens  in  1806,  and  afterwards  by  the  defendant, 
Charles  Lyne,  who  took  the  name  of  Stephens,  and  was  the 
personal  representative  of  the  testator.  The  80,000Z.  never  was 
laid  out  in  the  purchase  of  land,  but  was  invested  in  the  public 
Funds,  and  consisted  of  the  sum  of  80,996!.,  41.  per  cents.,  of 
which  fund  the  testator's  widow  received  the  dividends  until  her 
death,  which  took  place  in  1827,  before  which  event  all  the 
devisees  bad  died  without  issue,  William  in  1803,  Jedediah  in 
the  same  year,  Philadelphia  in  1824,  and  John  James  in  1826  ; 
80  that  upon  the  death  of  the  tenant  for  life,  all  the  limitations 
as  to  the  estate  to  be  purchased  by  the  80,0002.,  prior  to  the 
direction  *of  establishing  the  school  at  Exeter  failed,  and  gave  [  *18  ] 
rise  to  the  question,  whether  the  plaintiff,  who  was  the  heir-at- 
law,  was  entitled  to  the  80,0002.,  or  whether  the  defendant  was 
entitled,  he  insisting  that  on  the  failure  of  the  prior  limitations, 
the  sum  of  30,000/.,  or  the  Funds  in  which  it  was  invested, 
became  part  of  the  residuary  estate  of  the  testator,  Lewis 
Stephens,  and,  as  such,  passed  to  his  residuary  legatees,  and 
that  it  ought  to  be  considered  as  personal  estate  in  their  hands,  on 
which  supposition,  the  defendant  contended  he  was  entitled  to 
t^  parts  thereof  in  his  own  right,  and  ^  parts  thereof,  as  residuary 
legatee  of  John  James,  who  became  entitled  to  the  same  in  his 
own  right,  and  as  residuary  legatee  of  the  said  William,  and  as 
sole  surviving  next-of-kin  of  Jedediah  and  Philadelphia. 

17—2 
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CooAN  Mr.  Bickersteth,  Mr.  Hodg$on,  and  Mr.  Daniell,  for  the 

Stephens,     heir-at-law.     *     *     * 

[  19  ]  Mr.  Pemberton,  Mr.  Spence,  and  Mr.  Duckworth^  for  the 

defendant  Stephens,  the  personal  representative : 

*  *  The  case  of  Ackroyd  v.  Smiihson  (i)  lays  down  a  rule 
which  applies  to  this  case.    *    *    * 

Mr.  SkirroWy  Mr.  Ching^  Mr.  Elderton,  and  Sir  C.  WeihereU, 
for  other  parties. 

[Numerous  other  cases  were  cited  by  counsel  on  either  side, 
but  the  following  judgment  makes  it  unnecessary  to  refer  to 
these  cases.] 

The  Masteb  of  the  Bolls  [after  making  some  general  observa- 
tions upon  the  case  and  upon  the  authorities  prior  to  the 
leading  case  of  Ackroyd  v.  Smiihson^  said  :] 

[  23  ]  The  result  of  the  authorities  seems  to  b6,  that  before  the  case 

of  Ackroyd  v.  Smithson  no  distinction  was  recognized  between  the 
doctrine,  as  applicable  to  a  conversion  of  money  into  land  or 
land  into  money;  that  as  to  both  an  opinion  prevailed,  that 
when  a  conversion  was  necessary,  and  part  of  the  object  failed, 
the  unappropriated  proceeds  belonged  to  that  representative  on 
whom  the  law  cast  that  description  of  property,  of  which  such 
proceeds  were  found  to  consist.  This,  as  to  land  converted  into 
money,  was  corrected  in  Ackroyd  v.  Smithson,  but  no  case  has 
occurred  in  which  the  point  has  been  argued  and  determined,  as 
to  money  converted  into  land;  I  say  argued  and  determined, 
because,  if  determined  in  Leslie  v.  The  Duke  of  Devonshire  (2)  and 
Fletcher  v.  Chapman  (8),  it  certainly  was  not  argued;  but  there 
are  undoubtedly  dicta  of  very  eminent  Judges  since  that  time, 
which  seem  to  shew  an  impression  on  their  mind,  that  the  principle 
of  Ackroyd  v.  Smithson  was  not  to  be  applied  to  a  conversion  of 
money  into  land.  Those  learned  Judges  had  not  the  benefit 
which  I  have  had,  of  hearing  the  point  fully  and  most  ably 

[  *24  J  argued,  and  having,  ''^after  the  fullest  consideration,  come  to  the 
conclusion  that  that  principle  does  not  apply  to  the  present  case ; 

(1)  1  Br.  C.  C.  503.  (2)  2  Br.  C.  C.  189.  (3)  3  Br.  P.  C.  1. 
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and  as  I  am  not  bound  by  any  of  the  authorities  to  maintain       CoaAM 
a  diatinction  which  was  not  originally  supposed  to  exist,  and     STEPHBirB. 
^bich  cannot  be  maintained  in  reason,  and,  which,  therefore, 
i!  maintained,  would  be  a  reproach  to  the  law  as  it  stands,  I  feel 
myself  fully  justified  in  preserving  the  uniformity  of  the  rule,  as 
applicable  to  the  two  cases,  by  deciding  against  the  claim  of  the 
plaintiff.    And  I  may  be  allowed  to  express  some  satisfaction  in 
finding  I  am  not  compelled  by  authority  to  hold  that  an  heir 
should  take,  as  such,  what  had  no  inheritable  quality,  but  was 
pure  personal  estate  at  the  time  of  the  ancestor's  death ;  or,  that 
the  devisee  should  take  that  which  was  never  destined  for  him, 
bat  was  in  most  unquestionable  terms  given  to  another.    «    *    * 
The  plaintiff  rests  on  the  supposition  that  the  80,0002.  ought 
to  be  considered  as  land,  as  between  the  real  and  personal  repr^ 
sentative ;  and  as  my  judgment  is  against  the  validity  of  such 
claim,  the  bill  must  be  dismissed,  but  without  costs.    I  have 
some  reluctance  in  refusing  to  give  the  defendant  the  costs  of 
suit,  because,  in  general,  I  think  that  those  who  try  the  experi- 
ment of  a  claim  should  pay  the  expense  of  it  if  they  fail,  however 
reasonable  the  ground  may  have  been  for  trying  it ;  but  this 
question  is  so  involved  in  difficulty  from  what  has  taken  place 
and  been  said  in  courts  of  equity  at  different  times,  and  arises  so 
much  from  the  act  of  the  testator,  from  whom  both  claim,  that  I 
think  it  fair  each  party  should  bear  his  own  costs. 


HEATHEB  v.  WINDEE.  1835. 

(5  L.  J.  (N.  S.)  Ch.  41-^4.)  ^^,^7ji.  ^ 

A  testator  devised  and  bequeathed  to  his  trustees,  all  his  freehold,  

leasehold,  and  personal  estate,  in  trust  to  accumulate  the  rents  and  ^^^^  Court, 
interests,  until  his  daughter  H.  attained  twenty-one,  then  to  be  divided  Pbpyb,  M.R. 
between  his  children,  W.,  A.,  and  H.,  and  he  directed  that  the  rents  and  [  "^1  ] 

interests  arising  therefrom  after  his  daughter  attained  twenty-one, 
should  be  paid  to  W.,  A.,  and  H.  equally;  all  the  rest  and  residue  of 
his  personal  estate,  he  gave  unto  the  issue  of  W.,  A.,  and  H.,  share  and 
share  alike.  W.  and  H.  died  without  issue :  Held,  that  such  of  the 
<*}iiMiw%  of  A.  as  were  living  at  the  time  of  the  death  of  H. ,  were  entitled 
to  the  one-third  given  to  H.  for  life ;  and  similarly  of  the  share  of  W. 

The    testator,  John    Cook,  by  his  will,  dated  the    19th   of 
February,  1827,  devised  and  bequeathed  all  his  freehold,  leasehold, 
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HsATHHB     and  personal  estate  to  trustees,  to  realize  the  personal  estate, 
WiHDBB.      fi^nd,  after  paying  his  debts,  to  invest  it  upon  mortgage,  or  in 
the  purchase  of  freehold  or  other  property  at  their  discretion ; 
and  he  directed  that^  the  interest  or  rents  arising  therefrom 
should  accumulate  till  his  daughter  Hannah  attained  twenty-one, 
and  then  to  be  divided  between  his  son  William,  his  daughter 
Alice,  and  his  daughter  Hannah,  and  that  the  interest  and  rents 
arising  therefrom   after   his   daughter   Hannah   should    have 
attained  twenty-one,  should  in  like  manner  be  paid  to  his  said  son 
and  daughters,  in  equal  proportions,  as  the  same  could  be  got  in 
and  received.    He  gave  and  bequeathed  unto  his  son  William, 
four  houses  in  Maghill  Street,  held  by  lease  under  the  corpora- 
tion of  Liverpool,  and  a  messuage  in  Frederick  Street,  also  held 
under  the  corporation  of  Liverpool,  to  have  and  enjoy  the  same 
for  and  during  the  term  of  his  natural  life,  and,  after  his  death, 
to  his  issue ;  but  in  case  his  son  should  leave  no  lawful  issue, 
then  he  gave  and  bequeathed  the  said  messuages  and  tenements 
to  his  daughters  Alice  and  Hannah  conjointly,  for  and  during 
the  term  of  their  natural  lives,  and  at  their  death,  to  their  lawful 
issue.    He  gave  to  his  daughter  Alice,  seven  freehold  houses  in 
Sherwood  Court,  to  have  and  enjoy  the  same,  to  the  exclusion  of 
her  husband,  for  and  during  the  term  of  her  natural  life,  and, , 
at  her  decease,  the  same  to  go  to  her  lawful  issue,  share  and 
share  alike;  but,  if  his  said  daughter  should  depart  this  life 
without  leaving  lawful  issue,  then  the  said  houses  so  bequeathed 
to  her,  to  go  to  the  issue  of  his  son  William  and  daughter  Hannah, 
share  and  share  alike.    He  gave  and  bequeathed  to  his  daughter 
Hannah,  three  houses  in  Shaw's  Alley,  held  by  lease  under  the 
corporation  of  Liverpool,  and  two  freehold  houses  in  Atkinson 
Street,  to  have  and  enjoy  the  same  during  the  term  of  her  natural 
life,  to  the  exclusion  of  any  husband  she  might  thereafter  have, 
and  at  her  decease,  to  go  to  her  lawful  issue,  share  and  share 
alike ;  but,  if  his  said  daughter  Hannah  should  have  no  lawful 
issue,  then  the  said  messuages  to  go  to  the  issue  of  his  son 
WUliam  and  daughter  Alice,  share  and  share  alike.    All  the 
residue  of  his  personal  estate  he  gave  to  the  issue  of  his  son 
William,  his  daughter  Alice,  and  his  daughter  Hannah,  share 
and  share  alike. 
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By  a  codicil,  dated  the  26th  of  February,  1827,  after  taking     Hkathbb 
notioe  that  the  purchase  deed,  for  the  conveyance  to  him  of  the      windsb. 
nine  messuages  in  Atkinson  Street  and  Sherwood  Court,  pur- 
chased by  him,  and  *by  his  will  bequeathed  to  his  daughters       [  *42  j 
Alice  and  Hannah,  was  not  signed  and  completed,  he  authorized 
the  executors  and  trustees  of  his  will  to  complete  the  purchase, 
and  pay  the  balance  of  the  purchase-money  out  of  the  personal 
estate,  upon  the  vendor  executing  and  delivering  the  necessary 
deeds  and  conveyances  thereof  to  himself,  or  his  daughters  Alice 
and  Hannah,  or  their  heirs. 

The  testator  died  on  the  27th  of  February,  1827,  leaving  three 
children ;  namely,  Hannah,  who  died  an  infant  in  June,  1827, 
William,  who  died  without  issue  in  1882,  and  the  plaintiff  Alice, 
who  had  several  children. 

The  bill  was  filed  in  1888  by  the  testator's  daughter  Alice  and 
her  husband,  for  the  establishment  of  the  will,  and  the  perform- 
ance and  administration  of  the  trusts  thereof ;  and  by  the  decree 
made  by  the  late  Master  of  the  Bolls,  it  was  declared,  that  in 
the  one-third  part  or  share  of  the  testator's  daughter  Hannah, 
the  interest  and  income  of  the  general  personal  estate  of  the 
testator,  which  had  accrued  down  to  the  22nd  of  June,  1882, 
when  she  would  have  attained  twenty-one;  and  also  the  two- 
third  parts  or  shares  of  the  interest  and  income  of  such  personal 
estate,  which  had  accrued  since  that  time,  and  should  thereafter 
accrue,  became  by  the  death  of  Hannah  before  attaining  twenty- 
one,  and  by  the  death  of  William,  part  of  the  ultimate  residue  of 
the  testator's  personal  estate,  given  over  direct  to  the  issue  of  his 
son  William  and  his  daughters  Hannah  and  the  plaintiff,  as 
administratrix  of  William,  waiving  all  questions  as  to  WiUiam's 
right  to  one-third  of  the  said  interest  and  income  arising,  from 
the  22nd  of  June,  1882,  to  the  1st  of  December,  1882,  the  day 
of  William's  death  ;  and  it  was  declared  that  the  plaintiff  Alice 
became  entitled,  as  administratrix  of  William,  to  one-third,  and 
in  her  own  right  to  one-third,  share  of  such  interest  and  income 
which  accrued  down  to  the  22nd  of  June,  1882,  and  that  she 
became  and  was  entitled  for  her  life,  to  one-third  part  of  the 
interest  of  such  general  personal  estate,  which  had  accrued  since 
the  said  22nd  of  June,  1882,  and  should  thereafter  accrue ;  and 
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Hratrbb  it  was  declared  that  the  plaintiff  Alice  was  entitled  to  the  four 
WiKDBB.  hooBes  in  Maghill  Street,  and  to  the  houses  in  Frederick  Street, 
given  and  devised  originally  to  the  said  William,  and  to  the 
seven  houses  freehold  of  inheritance  in  Sherwood  Court,  given 
and  devised  immediately  to  herself.  And  his  Honour  reserved 
any  question  as  to  what  estate  or  interest  the  plaintiff  Alice  took, 
in  such  respective  properties,  until  the  further  hearing  of  the 
cause.  The  decree  then  directed  certain  accounts,  and  an  inquiry 
as  to  the  children  of  Alice,  living  at  the  decease  of  the  testator 
and  of  Hannah,  or  since  born,  and  reserved  the  consideration  of 
the  question  who  became,  on  the  death  of  Hannah,  entitled  to 
the  three  houses  in  Shaw's  Alley,  and  the  two  freehold  houses 
in  Atkinson  Street,  originally  given  and  devised  to  Hannah ; 
and  also  the  question,  who  was  then  entitled  to  the  ultimate 
residue  of  the  testator's  personal  estate,  by  the  will  given  over 
direct  to  the  issue  of  the  said  testator's  son  William  and  daughter 
Alice,  exclusive  of  the  one-third,  to  the  interest  whereof  the 
plaintiff  Alice  was  entitled  for  her  life  ;  and  as  to  who  would  be 
entitled  to  the  said  one-third  of  the  same  residue,  to  which  the 
plaintiff  Alice  was  before  declared  to  be  entitled. 

The  Master  found  that  the  defendant  Catherine  Heather  was 
the  only  child  of  the  plaintiff  Alice,  living  at  the  deaths  of  the 
testator  and  his  daughter  Hannah,  and  that  the  defendants 
Alice  Heather  and  Hannah  Heather  were  the  only  other  children 
of  the  plaintiff  Alice..  Alice  having  been  bom  in  February,  1829, 
and  Hannah  in  November,  1881 ;  but  that,  besides  these  three 
children,  there  had  been  another,  Hannah  Cook  Heather,  bom 
the  25th  of  June,  1827,  who  died  in  December,  1828. 

The  cause  now  came  on  for  further  directions,  when  the  points 
referred  to  in  the  judgment  of  the  Master  of  thb  Bolls  arose. 

Mr.  Spencc  and  Mr.  Lynch,  for  the  plaintiffs,  in  arguing 
those  questions,  cited  Doe  d.  Cock  v.  Cooper,  6  E.  E.  264  (1  East, 
229) ;  Jesson  v.  Wright,  21 E.  E.  1  (2  Bligh,  1) ;  Forth  v.  Chapman, 
1  P.  Wms.  663 ;  Doe  d.  Blandford  v.  Applin,  2  E.  E.  887  (4  T.  R. 
82) ;  Mogg  v.  Mogg,  16  E.  E.  185  (1  Mer.  654). 

Mr.  Pemberton  and  Mr.   Rogers,  contra,  referred  to  the 
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rule  in  Shelley^ s  case,  *Lord  Saye  and  Sele  v.  Jones,  8  Br.  P.  C.     Heather 
458 ;  S.  C.  8  Vin.  262.  Wn5)EB. 


Mr.  S.  Sharpe,  for  the  executors. 


[•43] 


The  Mastsr  of  the  Bolls  :  ^ov,  ii. 

This  case  comes  before  me  upon  farther  directions,  under  very 
peculiar  circumstances.  The  questions  are  upon  the  construction 
of  several  dispositions  in  the  will  of  John  Cook;  and,  by  the 
original  decree,  a  construction  is,  to  a  certain  extent,  put  upon 
some  of  these  dispositions ;  reserving  for  further  directions,  to 
put  a  further  construction  upon  the  same  dispositions.  The  • 
questions  reserved  appear  to  be — 

First — ^Who  will  be  entitled  to  that  one-third  of  the  personal 
estate,  to  the  income  of  which  the  plaintiff  Alice  is  declared  to 
be  entitled  for  her  life  ? 

Secondly — ^Who  is  entitled  to  the  two-thirds  of  the  personal 
estate,  to  the  income  of  which  William  and  Hannah  were  entitled 
for  their  lives  ? 

Thirdly — ^What  estate  does  Alice  take,  in  the  houses  given 
immediately  to  herself  ? 

Fourthly — ^What  estate  does  she  take  in  the  houses  given 
originally  to  William,  but  to  which  the  decree  declares  that  she 
is  entitled  ? 

Fifthly — ^Who  is  entitled  to  the  houses  given  to  Hannah,  as  to 
which  the  decree  is  silent  ? 

As  to  the  first,  it  would  be  irregular  for  the  Court  at  present 
to  make  any  declaration.  The  plaintiff  Alice  is,  by  the  decree, 
declared  to  be  entitled  to  the  income  for  her  life.  Upon  her 
death,  the  question  will  be  between  her  children;  and  it  is 
uncertain  what  children  there  may  then  be,  to  claim  the 
principal.  As  to  this,  therefore,  there  can  only  be  the  usual 
liberty  for  parties  to  apply. 

As  to  the  second  point,  the  case  is  ripe  for  decision,  the  two- 
thirds  being  now  disposable.  The  decree  has  declared,  that 
Hannah,  the  testator's  daughter,  having  died  before  twenty-one, 
took  no  part  of  the  personal  estate;  the  one-third  therefore 
intended   for  her  life  estate,  became  distributable  upon  her 
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Hbatbbb  death,  in  June,  1827,  at  which  time  the  defendant  Gatherine 
WiNDBB.  Heather  was  the  only  one  of  the  class,  to  whom  the  residue 
of  the  personalty  was  given,  actually  bom,  but  Hannah  Cook 
Heather  was  in  ventre  sa  mere^  and  therefore  in  esse  for  the 
purpose  of  taking  a  share.  I  am,  therefore,  of  opinion,  that 
Gatherine  Heather  and  Hannah  Cook  Heather  became  entitled 
to  this  one-third  of  the  residue.  The  one-third,  of  which  the 
income  was  given  to  the  testator's  son  William  for  his  life,  did 
not  become  distributable  till  his  death  in  December,  1882,  before 
which  time,  three  other  children  had  been  bom,  the  defendants 
Alice,  and  Hannah,  and  Hannah  Cook  Heather,  who  was  bom 
in  1827,  and  died  in  1828.  According  to  the  rule,  therefore,  that 
all  children  coming  into  esse,  before  the  period  of  distribution, 
are  entitled,  this  one-third  of  the  residue  is  to  be  divided  between 
the  three  existing  children  of  the  plaintiff  Alice,  and  the  personal 
representative  of  her  deceased  child. 

The  third  point  is,  what  estate  did  Alice  take  in  the  houses 
given  immediately  to  herself  ?  The  testator,  in  the  first  instance, 
gives  all  his  freehold  and  leasehold  property  to  trustees  upon  the 
trust  after  declared,  and  then,  without  taking  any  further  notice 
of  the  trust,  devises  to  Alice  seven  freehold  houses,  to  have  and 
enjoy  the  same,  to  the  exclusion  of  her  husband  for  her  life,  and 
at  her  decease,  the  same  to  go  to  her  lawful  issue,  share  and 
share  alike;  but,  if  Alice  shall  depart  this  life  without  lawful 
issue,  then  the  houses  so  bequeathed  to  her  to  go  to  the  issue  of 
William  and  Hannah,  share  and  share  alike.  It  was  contended, 
that,  under  this  devise,  the  plaintiff  Alice  is  tenant  in  tail, 
because  she  has  a  freehold  estate  for  her  life ;  and  by  the  same 
instrument,  the  inheritance  is  given  to  her  issue — to  which  it 
was  answered,  that  her  life  estate  is  equitable,  and  the  estate  of 
the  issue  legal,  and  that  they  will  not,  therefore,  coalesce.  In 
Lord  Saye  and  Sele  v.  Jones,  it  was  held,  that,  for  that  reason, 
the  estates  did  not  unite ;  but,  in  that  case,  there  was  an  express 
trust  during  the  life  of  the  tenant  for  life,  and  the  will  declared, 
that,  after  her  death,  the  trustees  should  stand  seised  to  the  use 
of  the  heirs  of  her  body  in  succession,  and  to  the  heirs  of  their 
respective  bodies  in  tail.  In  the  present  case,  no  distinction  is 
expressed  as  to  the  legal  estate,  between  the  tenancy  for  life  and 
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the  remainder ;  and  if  both  be  equitable,  the  rule  applies  as  much  Heather 
as  if  *both  were  legal.  It  is  not,  however,  necessary  to  pursue  windeb. 
this  question  as  to  this  rule  of  tenure,  because  there  are,  in  this  [  *44  ] 
devise,  provisions  and  expressions,  which  are,  I  think,  sufficient 
to  give  to  the  plaintiff  Alice  an  estate  tail  in  these  houses,  with- 
out the  aid  of  that  rule.  Here  is  a  devise  to  a  parent  for  life, 
and,  at  her  decease,  the  property  is  given  to  her  issue,  share  and 
share  alike,  and  if  she  depart  this  life  without  lawful  issue,  the 
property  is  given  over.  Now,  as  applied  to  freehold  property,  it 
is  clearly  established,  that  these  expressions  are  to  be  construed 
as  meaning  a  general  indefinite  failure  of  issue,  which  creates  an 
estate  tail  in  the  parent.  It  is  true  that  the  issue  are  to  take 
share  and  share  alike,  but  Doe  d.  Blandford  v.  Applin,  and  Doe 
d.  Cock  V.  Cooper,  prove  that  this  does  not  prevent  the  application 
of  the  rule,  a  doctrine  fully  confirmed  by  Jesson  v.  Wright.  I 
am  therefore  of  opinion,  that,  as  to  these  freehold  houses, 
devised  immediately  to  herself,  the  plaintiff  Alice  is  tenant 
in  taU. 

The  fourth  question  is,  what  estate  the  plaintiff  Alice  takes  in 
the  houses  given  originally  to  William.  These  houses  are  lease- 
hold for  years ;  and  the  decree,  by  declaring  that  Alice  is  entitled 
to  them,  has  decided  that  William  took  only  a  life  estate  in  them ; 
and  by  the  will,  the  gift  to  Hannah  being  gone  by  her  death, 
these  leaseholds  for  years  are  given  to  Alice  for  her  life,  and,  at 
her  death,  they  are  to  go  to  her  issue.  As  to  these  houses, 
therefore,  it  can  only  be  declared  that  the  plaintiff  Alice  is 
entitled  to  them  for  her  life,  it  being  uncertain  what  issue  there 
may  be  to  claim  at  her  death. 

The  fifth  point  is,  who  are  entitled  to  the  houses  originally 
given  to  Hannah?  Some  of  these  houses  are  freehold,  some 
leasehold ;  and  the  gift  is  to  Hannah,  to  have  and  to  hold  the 
same  during  the  term  of  her  natural  life,  to  the  exclusion  of  any 
husband  she  may  have ;  and,  at  her  decease,  to  go  to  her  lawful 
issue,  share  and  share  alike :  but  if  Hannah  shall  leave  no  lawful 
issue,  then  the  house  to  go  to  the  issue  of  William  and  Alice, 
share  and  share  alike.  These  are  precisely  the  terms,  except  as 
to  the  exclusion  of  Hannah's  future  husband,  in  which  the  lease- 
holds for  years  were  given  to  William;   and  the  decree  has 
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Heather 
Winder. 


declared,  that  as  to  those,  William  was  only  entitled  for  his  life ; 
consequently,  the  plaintiff,  as  representative  of  Hannah,  has  no 
interest  in  these  houses,  the  gift  over  to  the  issue  of  the  plaintiff 
has  taken  effect ;  but,  as  the  plaintiff  has  no  interest  in  that 
question,  the  decree  cannot  now  make  any  declaration  as  to 
these  leaseholds,  except  by  declaring  that  the  plaintiff  has  no 
title  to  them. 

Then  as  to  the  freehold  houses  devised  to  Hannah,  the 
plaintiffs  have  no  interest  in  them :  whether  Hannah  was  tenant 
for  life  or  in  tail,  of  these  houses,  is  immaterial,  she  having 
died  without  issue ;  and  the  plaintiffs  cannot  ask  any  declaration 
as  to  what  estate  the  plaintiff's  issue  take  in  these  houses. 

This  exhausts  all  the  points  reserved  by  the  decree,  or  upon 
which,  any  declaration  can  now  be  made.  The  other  parts  of 
the  decree  upon  the  accounts  are  quite  of  course. 


1836. 

July  16. 
Dee,  B. 

B4)IU  Court, 
Peptb,  M.R. 

[44] 

[46] 


The  ATTORNEY-GENEBAL  v.  GILES. 

(5  L.  J.  (N.  S.)  Ch.  44—46.) 

East  India  stock  was  not  within  the  Statute  of  Mortmain;    and, 
therefore,  a  beqnest  of  East  India  stock  to  a  charity  held  valid. 

[The  Masteb  of  the  Bolls  upon  this  point  said :] 

Where  there  is  an  actual  charge  on  land,  or  personal  estate  to 
be  invested  in  land,  or  such  a  charge  as  may  operate  on  land,  in 
such  a  manner  as  in  the  case  of  a  mortgage,  where,  if  default  is 
made  in  payment  of  the  money,  the  mortgagee  has  at  once  a 
right  to  resort  to  the  land,  the  statute  applies ;  but,  to  apply  it 
to  the  present  case,  would  be  carrying  it  to  an  absurd  length,  and 
much  farther  than  it  was  ever  intended  to  be  carried,  and  would 
involve  property  to  a  very  considerable  amount,  which  has  never 
been  considered  as  coming  within  its  operation.  Bank  stock 
would  come  much  nearer  to  the  terms  of  the  statute  than  East 
India  stock,  because  the  holders  of  Bank  stock  are  partners,  and 
as  such,  are  notoriously  holders  of  land.  On  the  whole,  therefore, 
I  am  of  opinion,  that  East  India  stock  is  not  within  the  Act. 
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WILLIAMS  V.  WILLIAMS  (1).  i886. 

WILLIAMS  V.  KERSHAW.  ^dJ^i. 

(3  L.  J.  (N.  S.)  Ch.  84—87 ;  S.  C.  5  CI.  &  F.  111.  w.)  Rolls  CouH, 

A  tefltator  directed  his  trustees  to  apply  the  residue  to  and  for  such    Pepts,  M.R. 
beneyolent,  charitable,  and  religious  purposes,  as  they,  in  their  discretion,  [  84  ] 

should  think  most  advantageous  and  beneficial :  Held,  that  such  bequest 
was  void  for  uncertainty. 

Testator  created  a  general  fund  of  his  real  and  personal  estate ;  out  of 
which  he  gave  several  charity  legacies,  and  the  residue  to  charitable 
purposes;  the  former  failed  as  to  the  realty,  and  the  latter  failed 
altogether:  Held,  that  the  former  were  not  entitled  to  resort  to  the 
personalty  released  in  consequence  of  the  invalidity  of  the  latter  gift, 
but  that  such  personalty  belonged  to  the  next-of-kin. 

In  this  case,  the  testator,  William  Buswell,  by  his  will,  dated 
the  12th  of  September,  1829  [after  directing  the  sale  of  certain 
freehold  and  leasehold  estates,  and  the  payment  of  the  proceeds 
thereof  and  of  money  due  to  him  on  mortgage  to  his  executors, 
to  be  carried  to  the  fund  of  his  personal  estate  for  the  purposes 
of  his  will,  and  after  giving  certain  legacies  to  several  charitable 
and  religious  bodies,  including  the  Bristol  Education  Society, 
the  Serampore  Union,  the  Baptist  Missionary  Society,  and  the 
Baptist  Home  Missionary  Society,  he  gave  all  his  personal 
estate  to  trustees,  to  convert  the  same  into  money,  to  pay  his 
debts,  and  the  legacies  before  given;  and  as  to  the  residue  to 
invest  the  same  as  therein  mentioned,  and  to  apply  the  annual 
produce  to  and  for  such  benevolent,  charitable,  and  religious 
purposes  as  the  trustees,  in  their  discretion,  should  think  most 
advantageous  and  beneficial,  and  to  and  for  no  other  use,  trust, 
intent,  or  purpose  whatsoever.] 

This  suit  was  instituted  by  two  of  the  next-of-kin,  for  the 
administration  of  the  estate.  By  the  decree  it  was  referred  to 
the  Master  to  inquire  into  the  state  of  the  property,  and 
distinguish  that  which  was  pure  personal  estate,  and  that  which 
was  ^personal  estate  connected  with  land ;  and  the  report  [  *85  ] 
ascertained  the  different  parts  of  the  estate,  that  they  consisted 
in  value,  of  11,988/.  pure  personalty,  and  21,7852.  connected  with 
real  estate. 

(1)  Distingaished  by  Pbassok,  J.,  in  In  re  Sutton  (188d}  28  Ch.  D.  464, 
04  L.  J.  Gh.  613. 
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Williams         The  cause  coming  on  for  further  directions — 

r. 
Williams. 

Mr.  Bickerateth,  Mr,  Tinney,  and  Mr,  Wilcock,  contended 

that    [the  ultimate   gift  was  altogether  void  for  uncertainty: 

Morice  v.  The  Bishop  of  Durham  (i),  James  v.  AUen  (2).] 

Mr.  Temple  and  Mr.  G.  Turner ^  for  defendants  in  the  same 
interest  with  the  plaintiff,  on  the  first  point,  cited  Ommanney  v. 
Butcher  {s)f  where  it  was  held  that  a  gift  for  private  charity 
was  void.    ♦    *    ♦ 

(The  Masteb  of  the  Bolls:  There  is  another  question, 
whether  the  prior  charitable  legacies  have  not  a  right  to  resort 
to  the  residue.) 

That  would  be  marshalling  in  favour  of  a  charity,  which  is 
never  done  :  Hillyard  v.  Taylor  (4).  They  also  cited  Roberts  v. 
Waller  (5),  and  Green  v.  Jackson  (6).  • 

Mr.  Wright,  for  John  Patrick,  the  heir-at-law.     *     *     * 

Mr.  Beames  and  Mr.  Bethel,  for  charities  : 

The  testator  intended  the  charitable  legacies  to  be  paid  at  all 
events ;  and  if  any  part  of  the  gift  to  them  fails,  in  consequence 
of  the  invalidity  of  the  bequest  to  them  of  the  produce  of  real 
estate,  it  ought  to  be  made  good  out  of  the  pure  personal  residue. 

Mr.  Pemherton  and  Mr.  G.  L.  Russell,  for  the  executors  and 
trustees,  and  Mr.  Wray  for  the  Attorney-General,  supported  the 
residuary  bequest  to  charity,  and  cited  Horde  v.  Lord  Suffolk  (7), 
Waldo  V.  Caley{8),  [and  other  cases  referred  to  in  the  following 
judgment.] 

Dt^c,  11.      The  Master  of  the  Bolls  [after  stating  the  case] : 

The  first  question  is,  whether  a  gift  "for  such  benevolent, 

(1)  7  B.  B.  232  (9  Ves.  399;  10  (5)  32  B.  B.  318  (1  B.  &  Myl.  752). 
Yes.  621).  (6)  34    B.    B.    75    (6    Buss.    35. 

(2)  17  B.  B.  4  (3  Mer.  17).  Affirmed  2  B.  &  Myl.  238). 

(3)  24  B.  B.  42  (T.  &  B.  260).  (7)  39  B.  B.  136  (2  Myl.  &  K  59). 

(4)  Ambler,  713.  (8)  10  B.  B.  165  (16  Yes.  206). 
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charitable,  and  religioas  porpofles  as  the  trustees  should,  in  their  Wiluahs 
discretion,  think  most  advantageous  and  beneficial,"  be  good  or  Williams. 
void  ?  The  first  matter  to  be  inquired  into  is,  what  he  meant  by 
those  expressions;  he  had  before  given  legacies  for  education, 
for  the  Baptists'  Missionary  Society,  for  the  poor  generally,  for 
dissenting  ministers,  and  for  a  village  school ;  which  bequests 
included  in  all  the  ordinary  acceptation  of  the  term,  objects 
benevolent,  charitable,  and  religious.  It  was  contended,  in  order 
to  prove  the  gift  was  good,  that  the  terms  must  be  taken  con- 
jointly ;  if  80,  every  application  must  be  to  a  religious  purpose, 
which  would,  no  doubt,  be  benevolent,  and  in  a  legal  sense, 
charitable ;  but  the  question  is,  did  the  testator  so  consider  it  ? 
Did  he  mean  that  ^there  should  be  no  application  of  any  part  of  [  *86  ] 
the  residuary  fund,  except  to  religious  purposes  ?  Such  does  not 
appear  to  me  to  be  his  intention ;  he  intended  to  restrain  the 
discretion  of  the  trustees,  only  within  the  limits  of  what  was 
benevolent,  or  charitable,  or  religious.  If  this  be  the  right 
construction,  then  the  question  is,  what  the  decisions  have 
ascertained  to  be  the  rule  on  this  subject  ?  In  Morice  v.  The 
Bithop  of  Durham  J  Sir  William  Grant  held,  that  a  bequest  ''for 
such  objects  of  benevolence  and  liberality  as  the  trustee  in  his 
discretion  should  most  approve  of,"  was  not  a  charitable  bequest, 
being  too  general,  and  that  the  next-of-kin  were  entitled ;  and  he 
says,  "  the  question  is,  not  whether  the  trustee  may  not  apply  it 
upon  purposes  strictly  charitable,  but  whether  he  is  bound  so  to 
apply  it  ?  "  This  decree  was  affirmed  by  Lord  Eldon,  and  is 
reported  in  10  Yesey,  522.  In  James  v.  Allen,  the  bequest  was 
to  be  applied  and  disposed  of  to  such  benevolent  purposes  as  the 
trustees  in  their  integrity  and  discretion  should  agree  on ';  and 
Sir  William  Gbant  held  it  void,  saying,  **  If  the  property  might, 
consistently  with  the  will,  be  applied  to  other  than  strictly 
charitable  purposes,  the  trust  is  too  indefinite  for  the  Court 
to  execute."  In  Ommanney  v.  Butcher,  Sir  Thomas  Plumeb 
held,  that  a  bequest  for  private  charity  was  void ;  and  he  said, 
**  A  trust  to  be  carried  into  execution  by  the  Court,  must  be  of 
such  a  nature  that  it  can  be  under  the  controul  of  the  Court ; 
if  the  trust  cannot  be  ascertained,  the  Court  cannot  see  to 
the  execution  of  it ;  it  becomes  too  general  and  indefinite."    In 
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WiLUAMB  both  the  last  cases,  benevolent  purposes  were  considered  as 
Williams,  synonymous  with  private  charity.  If  this  be  correct,  they  are 
both  decided  authorities  against  the  present  gift.  In  Vezey  v. 
Jamson  (i),  the  testator  gave  the  residue,  upon  trust,  to  apply  the 
same  in  and  towards  such  charitable  or  public  uses  or  purposes, 
person  or  persons,  or  otherwise,  as  the  testator  might  by  any 
codicil  or  memorandum  direct ;  and  in  default  of  such  direction, 
upon  trust,  to  pay  and  apply  the  same  in  or  towards  such 
charitable  or  public  purposes  as  the  laws  of  the  land  would 
admit  of,  or  to  any  person,  as  his  executors  in  their  discretion 
should  think  fit.  The  testator  made  no  direction,  and  Sir  John 
Leach,  then  Yice-Ghancellor,  held,  there  was  no  trust  for 
charitable  purposes,  and  that  the  next-of-kin  were  entitled.  It 
may  be  said,  that  the  case  of  Waldo  v.  Caley  and  Horde  v.  Lord 
Suffolk  are  inconsistent  with  these  decisions.  In  Waldo  v.  Caley 
the  bequest  was  for  promoting  charitable  purposes,  as  well  those 
of  a  public  as  of  a  private  nature,  and  more  especially  in 
relieving  such  distressed  persons,  either  the  widows  or  children 
of  poor  clergymen,  or  otherwise,  as  his  wife  should  judge  most 
worthy  and  deserving  objects,  giving  a  preference  always  to  poor 
relations ;  Sir  William  Grant  established  the  gift,  but  refused 
the  scheme ;  but  it  is  to  be  observed,  no  objection  was  there 
made  on  the  ground  that  this  was  a  private  charity.  This 
decision  was  in  the  year  1809,  and  therefore  of  course  before 
Omvianney  v.  Butcher^  which  was  decided  in  the  year  1823  ;  the 
case  of  Horde  v.  Lord  Suffolk  was  long  afterwards,  being  in 
the  year  1888.  In  that  case  the  gift  was  to  be  distributed  in 
charity,  according  to  the  discretion  and  judgment  of  the  person 
named,  either  to  private  individuals  or  to  public  institutions, 
without  limitation  or  controul.  It  was  contended  that  this  was 
void  as  too  indefinite,  and  Ommanney  v.  Butcher  was  cited ;  a 
question  was  also  made,  whether  a  scheme  should  be  directed ; 
the  late  Mastbb  of  the  Bolls  took  no  notice  of  the  first  point, 
but  said,  no  scheme  was  necessary  on  the  authority  of  Waldo  v. 
Caley ;  but  his  judgment  being  entirely  silent  on  the  objection 
which  was  raised  in  Ommanney  v.  Butcher^  it  can  hardly  be 
considered  it  was  his  intention  to  overrule  that  case.    It  was 

(1)1  Sim.  &  St.  69 ;  obviously  not  confined  to  charitable  objects. — 0.  A.  S. 
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contended,  that  as  charitable  purposes  are  at  least  one  of  the     Williajcb 
objects  prescribed,  the  option  makes  the  case  good;   and  the    williamb. 
cases  of  Curtis  v.  Hutton  and  The  Attorney-General  v.  MiU  (i) 
were  cited,  in  support  of  that  proposition. 

Now  it  is  to  be  observed,  that  the  proposition  so  contended  for 
is  directly  contrary  to  the  doctrine  laid  down  by  Sir  William 
Grant  in  both  cases  I  have  cited,  and  by  Sir  Thomas  Plumer  in 
Ommanney  v.  Butchery  and  in  the  two  cases  which  I  have  last 
mentioned,  of  Curtis  v.  Hutton  and  The  ^Attorney-General  v.  [  •S?  ] 
MiU.  The  question  turned  on  this  :  there  was  an  option  given 
to  the  trustees,  to  invest  the  money  for  charitable  purposes, 
either  in  the  funds,  or  land  in  England,  and  in  the  other  ease, 
as  was  argued,  in  land  in  England  or  in  Scotland,  and  it  was 
held  to  be  good  as  to  the  funds,  in  the  one  case,  and  on  the 
supposition,  that  the  option  in  the  second  case  existed,  it  was 
said  to  be  good  as  to  the  land  in  Scotland.  It  is,  however, 
observable  that  the  option  in  those  cases  would  produce  exactly 
opposite  effects  in  this  case ;  it  made  the  gift  good  in  those  cases, 
by  affording  the  means  of  avoiding  the  direction  as  an  illegal 
investment ;  in  the  present  case  it  makes  it  bad ;  not  because 
it  is  illegal,  but  because  it  introduces  a  generality,  which  deprives 
it  of  its  character  of  a  charitable  legacy,  and  makes  it  impos- 
sible for  the  Court  to  execute  it.  For  these  reasons,  but  more 
particularly  upon  the  authority  of  Morice  v.  The  Bishop  of 
Durham,  James  v.  Allen  and  Ommanney  v.  Butcher,  I  am  of 
opinion  that  these  gifts  cannot  take  effect. 

Two  other  points  were  made :  first,  that  the  charity  legacies 
given  before  the  residuary  clause,  were  entitled  to  be  made  good 
out  of  so  much  of  the  residue  as  was  pure  personal  estate.  This 
would  be  marshalling  the  assets,  at  least  against  the  next-of-kin, 
in  favour  of  the  charity  legacy,  and  contrary  to  the  rule,  as  laid 
down  in  these  cases :  which  is,  to  appropriate  the  fund,  as  if  no 
legal  objection  existed  to  applying  it  to  the  charity  legacy,  and 
then  holding,  as  undisposed  of,  so  much  of  the  charity  legacy,  as 
would  in  that  way  be  payable  out  of  the  prohibited  fund. 

[The  remaining  point  is  not  material  to  this  report.] 

(1)  3d  B.  B.  80  (5  Bligh  (N.  8.)  693),  which  appears  to  ooyer  Curtii  v. 
Huttmt,  14^yeB.  537,  on  this  point— O.  A.  8. 

R.B. — ^VOL.  XLH.  18 


274  1885.    CH.    5  L.  J.  (N.  S.)  CH.  87—88.  [b.r. 

i»36-  JONES   V.   SKINNER. 

July  14. 

J>ee.  24.  (5  L.  J.  (N.  S.)  Ch.  87—92.) 

Bolls  Court.  ^  devise  of   *'all  property  which  I  am  possessed  of,  which  is  not 

P  II  Q  settled  by  either  of  my  marriage  settlements,"  will  pass  a  reversion  in 

P    '     *   '  fee  of  an  estate  limited  to  the  testator  by  his  marriage  settlement. 

*-       -*  The  word  '*  property*'  has  the  most  extensive  meaning,  when  iised  in 

a  will. 

By  a  settlement,  dated  the  ISth  of  February,  1807,  made  on 
the  first  marriage  of  Humphrey  Bowlands  Jones,  who  was  the 
eldest  son  of  Humphrey  Jones,  two  large  estates  were  settled  (so 
far  as  it  is  material  to  state  the  limitations)  in  the  following  way : 
One  estate  was  settled  on  Humphrey  Jones  for  life,  with  remainder 
to  Humphrey  Bowlands  Jones  for  life ;  and  the  other  was  limited 
to  Humphrey  Bowlands  Jones  for  life,  and,  subject  to  the  above 
limitations,  both  estates  were  limited  to  the  use  of  the  first  and 
other  sons  of  Humphrey  Bowlands  Jones,  by  Mary  Thelwall,  in 
tail  general,  and,  subject  thereto,  the  first  estate  was  settled  in 
fee  on  Humphrey  Bowlands  Jones,  and  the  second  estate  on 
Humphrey  Jones,  his  heirs  and  assigns  for  ever. 
[  *88  ]  There  was  issue  of   the  marriage,  one  son  *only,  namely, 

Humphrey  Thelwall  Jones,  who  died  an  infant  in  1827:  and 
Mary,  his  mother,  having  died  in  1808,  the  estate  tail,  limited  to 
the  children  of  the  marriage,  became  exhausted, 

Humphrey  Jones,  the  father,  died  in  1808,  and  his  son, 
Humphrey  Bowlands  Jones,  intermarried  a  second  time,  in  the 
following  year,  [and  made  a  settlement  on  his  second  marriage 
of  estates  not  comprised  in  the  former  settlement].  Humphrey 
Bowlands  Jones  made  his  will  in  1819,  at  which  time  he  had  the 
reversion  in  fee  in  the  estates  in  the  first  settlement,  expectant 
on  the  determination  of  the  estate  tail  limited  to  Humphrey 
Thelwall  Jones,  his  son  by  the  first  marriage,  who  was  then 
living,  and  survived  his  father :  he  was  also  seised  of  some  other 
real  estate,  not  comprised  in  either  of  the  settlements,  which  he 
had  purchased  subsequent  to  his  second  marriage.  By  this  will, 
duly  executed  and  attested,  and  dated  the  4th  of  June,  1819, 
H.  B.  Jones,  amongst  other  things,  proceeded  as  follows :  ''I 
also  give  and  bequeath  unto  my  said  wife,  and  also  unto  David 
Jones,  Thomas  Owen,  the  Bev.  John  Davies,  and  Mr.  Joseph 
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Jones,  or  the  survivor  of  them,  in  trust,  to  be  equally  divided       JoirBs 


V. 


between  the  children,  which  I  now  have,  or  may  hereafter  have  skiniisb. 
by  my  present  wife,  all  property  which  I  am  possessed  of,  which 
is  not  settled  by  either  of  my  marriage  settlements,  and  all 
rents  which  shall  be  due  from  my  estate,  at  the  time  of  my 
decease.  Be  it  observed,  that  before  the  said  division  is  made, 
and  as  soon  as  convenient  after  my  decease,  it  is  my  request, 
that  all  my  just  debts  and  funeral  expenses  be  paid  out  of  the 
property  so  left  in  trust,  if  my  personal  property,  not  before 
mentioned,  should  be  insufficient  to  discharge  the  same." 

Humphrey  Rowlands  Jones  died  in  December,  1822,  and 
Humphrey  Thelwall  Jones,  his  eldest  son  by  the  first  marriage, 
died  in  1827,  an  infant,  by  which  means  the  reversion  in  fee  of 
the  estates  in  the  first  settlement  came  into  possession. 

The  bill  was  filed  by  Ann  Jones,  the  widow,  and  her  children, 
except  the  eldest,  (the  heir-at-law,)  who  was  made  a  defendant, 
for  the  establishment  of  the  will,  and  to  carry  the  trusts  into 
execution. 

At  the  hearing,  in  June,  1828,  certain  inquiries  and  accounts 
were  directed  before  the  Master. 

The  case  now  came  on  for  further  directions,  and  the  principal 
question  was,  whether,  under  the  terms  of  the  will  of  Humphrey 
Rowlands  Jones,  the  reversion  in  fee  of  the  estates  in  the  first 
settlement,  part  of  which  were  settled  on  the  testator  in  reversion 
in  fee,  subject  to  the  estate  tail  in  his  son,  Humphrey  Thelwall 
Jones,  and  other  parts  of  which  had  descended  on  him,  as 
heir  of  Humphrey  Jones,  the  grandfather,  passed  under  the 
words,  ''all  property  which  I  am  possessed  of,  which  is  not 
settled  by  either  of  my  marriage  settlements ; "  or  whether  it 
descended  to  Humphrey  Thelwall  Jones,  who  was  both  the  heir- 
at-law  of  Humphrey  Rowlands  Jones,  and  of  Humphrey  the 
grandfather. 

Mr.  Temple  and  Mr.  John  RotiiUly  contended,  that  the 
words  were  sufficient  to  pass  the  reversion,  [and  cited  Cheater 
v.  Chester  (i),  and  other  cases]. 

(1)  3  P.  Wms.  56. 

18—2 
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JoKiB  ^ij,^  Pemberton  and  Mr,  Richards^  contra  [cited  Roe  d.  James 

V, 

SKiirNBB.      V.  Avis  (1)  and  Goodtitlc  v.  Miles  (2)] . 

[89] 

Mr,  Collins,  for  other  parties. 

Dec.  24.  -    The  Master  of  the  Bolls,  [after  stating  the  case,  said  :] 

[  90  ]  Now  this  case  is  distinguishable  &om  every  one  which  has 

occurred ;  for  I  do  not  find  any  one  where  the  word  "  property  " 
is  used.  I  shall  advert  presently  to  the  different  cases ;  but  it 
is  well  known  that  the  word  **  property  "  is  the  most  compre- 
hensive'of  all  the  terms  which  can  be  used,  inasmuch  as  it  is 
indicative  and  descriptive  of  every  possible  interest  which  the 
party  can  have.  The  question  in  these  cases  is,  whether  the 
terms  used  are  descriptive  of  the  interest  which  the  testator  had, 
or  descriptive  of  a  particular  estate.  If  they  are  descriptive  of 
the  particular  estate,  one  construction  would  prevail ;  but  if  they 
are  descriptive  of  the  interest  which  he  has  in  that  estate,  then 
another  construction  would  prevail.  But  when  we  find  the  word 
"  property  "  used,  nothing  can  be  more  strong,  for  the  purpose  of 
adopting  that  construction,  which  would  carry  any  interest  the 
testator  might  have  in  any  property,  or  over  which  he  had  any 
control.  Now,  undoubtedly  the  reversionary  interest  in  the  first 
estate  was  property  not  comprehended  in  the  settlement,  for  inas- 
much  as  there  was  a  reversionary  interest,  and  not  a  very  remote 
reversionary  interest,  he  had,  in  the  very  terms  used,  '*  property 
not  settled  by  either  of  his  marriage  settlements.'*  Being  the 
owner  of  an  estate,  he  carved  certain  interests  out  of  it,  for  pro- 
viding for  the  issue  of  his  first  marriage.  Events  having  shewn 
that  there  was  issue  one  child  only,  an  infant  tenant  in  tail,  the 
testator  was  entitled  to  the  estate  in  the  event  of  this  child  dying 
under  twenty-one,  or  not  barring  the  estate  tail.  This  was  a 
valuable  reversionary  interest  in  himself,  and  comes  within  the 
description  of  "property  not  settled  by  either  of  my  marriage 
settlements." 

[His  Honour  then  referred  to  the  case  of  Chester  v.  Chester  {2^), 
as  a  case  of  the  highest  authority,  and  continued  as  follows :] 

[  91  ]  Now,  on  the  other  side,  two  cases  have  been  much  relied  upon, 

(1)  2  R.  R.  477  (4  T.  B.  605).  (3)  3  P.  Wms.  56. 

(2)  6  East,  494. 
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one  is  Roe  d.  James  v.  Avis,  and  the  other  is  the  case  of  OoodtiUe  Joxn 
V.  Miles :  on  the  first  of  those  cases  it  is  to  be  observed,  that  it  SKiirraB, 
proceeded  entirely  on  the  particular  words  in  the  residuary  clause, 
as  not  passing  the  reversionary  property,  expectant  on  the  deter- 
mination of  the  estate  tail;  and  principally  upon  the  ground 
that  a  disposition  of  it  would  be  inconsistent.  It  did  not  at  all 
interfere  with  Chester  v.  Chester ;  it  proceeded  on  the  particular 
terms  and  expressions  used,  which,  the  Court  thought,  shewed  a 
clear  intention  not  to  include  that  property.  In  the  second  case, 
the  reversion  was  Expectant  on  an  estate  tail,  in  the  testator's 
daughters,  and  the  will  gave  to  those  daughters  estates  tail; 
tliere  could  not  be  a  stronger  proof,  that  the  testator  did  not 
mean  to  dispose  of  the  reversionary  interest  in  that  estate,  in 
which  he  had  a  reversionary  interest,  for  the  daughters  had 
already  estates  tail,  and  he  gave  them  estates  tail,  or  the  very 
same  interest  they  had  before.  To  hold,  therefore,  that  the 
reversion  passed,  would  be  entirely  useless,  and  would  be  giving 
them  nothing.  The  lands  were  subject  to  the  ^wife's  jointure ;  [  *93  ] 
the  words  were,  '*  all  my  lands,  which  I  shall  be  possessed  ojE,  or 
in  anywise  entitled  to,  which  are  not  settled  in  jointure  to  my 
wife."  Now,  that  is  the  case  principally  relied  on,  and  Lord 
EiiiiENBOROuoH,  in  giving  judgment,  says  "  that  the  doctrine  of 
Chester  v.  Chester  is  not  disputed ;  "  but  the  words  here  were  not 
descriptive  of  an  interest  in  land,  as  in  Chester  v.  Chester,  but  of 
the  land  itself ;  and,  I  think,  on  the  authority,  therefore,  even  of 
the  cases  relied  on  against  the  construction,  on  the  authority 
of  Lord  Ellenborough,  in  this  case  it  cannot  be  said  that  these 
are  words  descriptive  of  the  identical  lands.  Besides  which,  the 
word  here  used  is  "  property,"  which  is  not  found  in  any  other  case. 
Even  on  the  doctrine  of  Lord  Ellenborough,  relied  upon  against 
this  construction,  I  am  clearly  of  opinion  in  this  case  that  the 
property  in  question,  the  reversionary  interest  in  the  settled 
estates,  did  pass  by  the  will,  under  the  description  of  ''property 
I  am  possessed  of,  which  is  not  settled  by  either  of  my  marriage 
settlements." 


RolUCowrt. 
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1886.  EAM8B0TT0M  r.  WALLIS. 

^ ^.2i  (5  ^'  J-  (N.  S.)  Ch.  92—96.) 

A.  mortgaged  some  property  to  B. ;  he  subsequently  mortgaged  it  to 
C,  who  covenanted  not  to  bring  any  suit,  &c.  within  ten  years,  for 
rKFT8,  M.B.  obtaining  possession  or  foreclosing :  Held,  that  by  this  covenant,  C.  was 

[  ^^  ]  precluded  from  redeeming  B.  within  the  ten  years. 

The  only  relief  to  which  a  second  mortgagee  is  entitled  is  a  decree 
for  the  redemption  of  the  first  mortgagee,  and  for  the  foreclosure  or 
redemption  of  the  mortgagor.  He  has  no  right  to  compel  the  first 
mortgagee  to  transfer  to  him  his  first  mortgage,  on  payment  of  what  is 
due :  or  to  call  on  the  mortgagor  to  join  in  a  transfer  (1). 

There  cannot  be  an  adverse  redemption,  between  mortgagees,  in  the 
absence  of  the  mortgagor ;  if  therefore,  by  contract,  or  other  circum- 
stances, a  second  mortgagee  is  precluded  from  bringing,  or  is  unable  to 
bring,  the  mortgagor  before  the  Court,  a  suit  by  the  second  mortgagee, 
to  redeem  the  first,  cannot  proceed. 

In  this  case  a  party  had  mortgaged  some  property,  in  the  first 
instance,  to  the  defendant  Wallis,  and  it  was  stipulated  that  the 
mortgage  should  not  be  redeemable  until  the  4th  of  September, 
1838;  subsequently,  by  an  indenture  of  the  7th  of  December, 
1827,  he  mortgaged  the  same,  with  other  property,  to  the  plain- 
tiff, Bamsbottom,  and  by  that  indenture,  which  recited  the  mort- 
gage to  Wallis,  the  plaintiff  agreed,  ''  that  in  case  the  mortgagor 
should  pay  the  interest  upon  the  mortgage-money  half  yearly, 
then  the  plaintiff  would  not  call  in  one  moiety  of  the  principal 
sum,  until  the  end  of  ten  years,  to  be  computed  from  the  25th 
day  of  December,  1826,  nor  would  call  in  the  remaining  moiety 
of  the  said  principal  sum,  until  the  day  of  the  decease  of  the 
survivor  of  A.  B.  and  M.  T.  (two  persons  therein  named),  nor 
bring,  commence,  or  prosecute,  any  action,  suit,  or  other  pro- 
ceeding at  law  or  in  equity,  either  for  obtaining  possession  of  the 
said  hereditaments  and  premises,  or  for  foreclosing  the  equity  of 
redemption  thereof,  until  the  expiration  of  the  said  term  of  ten 
years,  and  the  decease  of  the  survivor  of  them,  the  said  A.  B. 
and  M.  T.  as  aforesaid."  The  deed  then  contained  a  provision 
to  take  effect,  in  case  default  should  be  made  in  payment  of  the 
interest,  but  to  which  it  is  unnecessary  further  to  advert. 

By  another  indenture,  the  mortgagor  agreed,  that  if  he  should 
redeem  the  first  mortgage,  he  would  hand  over  the  title-deeds  to 

(1)  But  see  now  the  Conveyancing  Buckl^ind  (1852)  16  Beav.  212. — 
Act,  1882,  s.  12 ;    and  cp.  BJiod^  y.       0.  A.  S. 
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the  plaintiff,  and  that  he  would  not  join  the  defendant  in  any  RAMfiiBOTTOM 
assignment  of  the  first  mortgage,  without  giving  the  plaintiff  the      wjojmjb. 
option  of  paying  off  the  money. 

In  September,  1888,  when  the  first  mortgage  became  redeem- 
able, the  plaintiff,  in  order  to  obtain  the  legal  estate  and  possession 
of  the  title  deeds,  applied  to  the  defendant  Wallis,  the  first  mort- 
gagee, to  transfer  the  first  mortgage,  offering  to  pay  him  what  was 
due  thereon.  Wallis,  however,  declined  transferring  his  mort- 
gage, and  this  bill  was  filed  in  1888  by  Bamsbottom,  the  second 
mortgagee,  *against  the  mortgagor,  and  Wallis  the  first  mortgagee,  [  *98  ] 
praying,  'Hhat  an  account  might  be  taken  of  what  was  due  to 
Wallis  upon  his  security,  and  that  upon  payment  thereof  by 
the  plaintiff  to  the  defendant,  he  might  be  decreed  to  convey, 
surrender,  and  assign  the  mortgaged  premises  to  the  plaintiff,  his 
heirs  and  assigns,  or  as  he  should  direct ;  and  deliver  up  to  the 
plaintiff  all  the  title  deeds  relating  to  the  said  premises;  and 
that  the  mortgagor  might  be  decreed  to  join  in  such  conveyance 
and  assignment ;  and  that,  in  case  the  mortgagor  should  pay  off 
the  said  mortgage,  he  might  be  decreed  to  convey  the  legal  estate 
in  the  said  premises  to  the  plaintiff,  or  as  the  plaintiff  should 
direct,  and  deliver  up  to  him  the  title  deeds;  and  in  case  it 
should  appear,  that  in  consequence  of  any  agreement  the  said 
mortgage  to  Wallis  was  not  then  liable  to  be  redeemed  or  paid 
off,  then,  that  it  might  be  declared,  that  the  mortgagor  was 
bound  to  pay  to  the  plaintiff,  the  said  principal  money  and 
interest ;  and  in  order  thereto,  that  an  account  might  be  taken 
of  what  was  due  to  the  said  plaintiff,  for  principal  and  interest 
on  his  said  debt,  and  that  the  mortgagor  might  be  decreed,  to 
pay  the  amount  thereof  to  the  plaintiff,  together  with  the  costs 
of  suit ;  and  it  also  prayed  a  sale  of  the  equity  of  redemption  of 
the  premises,  and  payment  thereout  to  the  plaintiff  of  his  principal 
money  and  interest. 

Mr.  Pembertan  and  Mr.  Koe,  for  the  plaintiff : 

The  first  mortgagee  is  a  mere  creditor  holding  the  estate  as 
a  pledge,  which  is  redeemable  by  the  mortgagor.  The  mortgagor 
has  transferred  all  his  rights  to  the  plaintiff,  and,  among  others, 
the  right  of  redemption.     The  plaintiff,  who  has  all  the  rights  of 
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bambboitom  a  second  mortgagee,  except  the  right  of  calling  in  his  own  before 
Wax^lib.  until  the  time  specified  in  his  security,  is  entitled,  in  order  to 
perfect  his  security,  to  obtain  the  legal  estate,  and  possession  of 
the  title  deeds.  He  knew  that  Wallis  was  not  liable  to  be 
redeemed  until  1888,  but  he  considered  he  would  be  entitled  to 
redeem  after  that  time;  he  never  intended  to  remain  in  the 
situation  of  the  second  mortgagee.  This  clearly  appears  from 
the  deed  of  covenant.  Wallis,  who  was  no  party  to  the  second 
mortgage,  cannot  set  up  the  stipulations  in  it,  and  say,  ''you 
have  no  right  to  redeem  me."  Wallis  has  an  undoubted  right 
to  foreclose  us ;  and  if  so,  we  are  entitled  to  redeem'  him,  for 
these  remedies  must  be  mutual. 

Mr.  Bickersteth  and  Mr,  J.  Russell,  for  the  mortgagor  : 

*  *  The  authorities  are  directly  opposed  to  this  proceeding. 
In  Fell  v.  Brown  (i).  Lord  Thurlow  says,  '*  The  natural  decree 
is,  that  the  second  mortgagee  shall  redeem  the  first  mortgagee, 
and  that  the  mortgagor  shall  redeem  him  or  stand  foreclosed ; 
I  never  remember  a  case  where  the  decree  has  not  been  so 
perfected.**  This  case  was  followed  by  Sir  WiLLLiM  Grant  in 
Palk  V.  Clinton  (2),  and  by  the  present  Vicb-Chancellor  in 
Farmer  v.  Curtis  (3)  [and  in  James  v.  Biou  (4),  by  Lord  Eldon]. 

[  94  ]  Mr.  Tinney  and  Mr.  Betliell,  for  Wallis : 

*  *  No  mortgagee  can  be  compelled  to  come  to  an  account, 
unless  you  give  him  a  foreclosure  in  default  of  payment. 

The  Master  of  the  Bolls  : 

This  is  a  bill  by  a  second  mortgagee  under  very  peculiar 
circumstances ;  it  is  brought  against  the  first  mortgagee  and  the 
owner  of  the  inheritance  of  the  property,  which  was  partly  lease- 
hold and  partly  freehold.  The  prayer  is  not  in  the  form  usual 
in  a  case  where  a  second  incumbrancer  brings  before  the  Court 
the  first  incumbrancer  and  the  mortgagor,  in  order  to  enforce  his 
security,  and,  for  that  purpose,  prays  to  redeem  the  first  mortgagee 
and  to  foreclose  the  equity  of  redemption  :  that  is,  to  redeem  the 

(1)  2  Br.  G.  C.  278.  (3)  29  B.  B.  140  (2  Sim.  466). 

(2)  8  B.  B.  263  (12  Yes.  48).  (4)  19  B.  B.  200  (3  Swanst.  234). 
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first  mortgagee,  for  the  purpose  of  bringing  the  party  in  direct  con-  Rambbottom 
tact  with  the  equity  of  redemption,  in  order  to  foreclose  it ;  but  it  wallo, 
prays  [His  Honour  here  read  the  prayer].  The  bill  does  not  profess 
to  foreclose  the  equity  of  redemption ;  it  means,  no  doubt,  to  redeem 
the  first  mortgage ;  yet  it  is  not  prayed  in  distinct  terms ;  the 
purpose  of  the  prayer  must  obviously  be  taken  to  be  to  redeem 
the  first  mortgage,  and  that  the  mortgagor  may  join  in  that 
assignment.  The  mortgage  is  in  the  usual  form  till  it  comes  to 
the  proviso  at  the  end  of  it,  which  constitutes  the  peculiarity  of 
this  case — [His  Honour  read  it].  Under  this  contract  the  parties 
went  on,  till  this  bill  was  filed,  and  the  object  of  the  bill  is  as  I 
have  stated  from  the  prayer  of  it.  Now,  as  far  as  the  mortgagor 
is  concerned,  there  is  no  doubt  but  that  he  is  protected,  that  is 
to  say,  the  mortgagee  has  covenanted  not  to  take  any  steps  to 
obtain  possession  of  the  premises  or  foreclose  the  equity  of 
redemption,  until  a  period  not  yet  arrived ;  and  if  the  interest 
is  not  paid,  then  liberty  is  reserved  to  Mr.  Bamsbottom  to 
compel  the  payment  of  the  mortgage  money,  or  ''  to  commence  or 
prosecute  any  action,  suit,  or  other  proceeding  in  respect  thereof, 
as  he  shall  think  proper  or  be  advised,"  but  not  to  issue  execu- 
tion until  a  certain  time  mentioned.  Now,  the  first  question  is, 
whether,  independently  of  the  technical  difficulties  which  are  in 
the  way,  the  plainti£f  has  or  not,  by  the  contract,  precluded  him- 
self from  doing  that  which  he  is  here  attempting  to  do.  It  is 
clear,  in  the  first  place,  that  he  covenanted  not  to  call  in  the 
money  till  a  future  time,  and  he  has  covenanted  not  to  commence 
proceedings  to  obtain  possession  of  the  estate,  or  foreclose  the 
equity  of  redemption  till  a  future  time ;  but  he  has  reserved  to 
himself  that  which  is  very  important  in  the  consideration  of  what 
the  parties  really  meant — he  has  reserved  to  himself  the  right,  if 
interest  be  not  paid  (an  event  which  has  not  taken  place),  to  call 
in  the  money,  and  to  institute  any  action,  suit,  or  other  pro- 
ceeding in  respect  thereof.  Now,  if  he  has  reserved  to  himself 
the  liberty  of  instituting  any  proceeding  in  respect  of  this  money, 
in  the  event  of  interest  not  being  paid,  it  is  not  a  very  strained 
inference  to  collect  the  meaning  of  the  party  to  be,  that  ^f  the 
interest  were  paid,  he  was  not  to  institute  any  proceeding  in 
respect  of  the  money  so  secured  to  him.     Now,  it  is  quite  clear, 
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Rahbbottom  if  he  has  no  such  right,  he  cannot  be  permitted  to  do* 
Walub.  indirectly  that  which  he  has  contracted  in  terms  he  would 
not  do ;  he  has,  in  terms,  covenanted  not  to  institute  any 
proceeding  to  get  possession  of  the  estate;  though  the  object 
of  the  bill  in  fact  is,  to  possess  himself  of  the  legal  estate. 
He  has  covenanted  not  to  institute  any  proceedings  to  fore- 
close the  equity  of  redemption,  but  the  result  of  this  suit 
[  *d3  ]  may  be  to  operate  as  a  foreclosure  as  *far  as  the  mortgage^ 
of  Wallis  is  concerned ;  he  has  instituted  this  suit,  not  for  the 
purpose  of  compelling  the  mortgagor  to  redeem  him,  but  to- 
redeem  another  mortgage,  prior  to  his  own.  Now,  it  is  obvious 
that  in  the  progress  of  this  suit,  if  permitted  to  go  on,  the 
ordinary  decree  of  redemption  will  be  made  against  Wallis ;  and 
it  is  quite  clear,  that,  if  it  does  not  end  in  payment,  then  it  will 
operate  as  a  foreclosure  of  Wallis's  mortgage  ;  Wallis,  in  default 
of  payment  of  the  money,  would  have  a  right  to  say,  "  You  have 
brought  me  here  for  the  purpose  of  redeeming  me  ;  the  time  has 
gone  by — ^your  power  of  redemption  is  past,  and  I  therefore  am 
now  entitled  to  have  the  mortgage  considered  as  foreclosed."  If, 
on  the  other  hand,  he  should  redeem  the  first  mortgage,  could 
he  then,  by  virtue  of  that  mortgage,  proceed  against  the  mort- 
gagor, in  defiance  of  the  contract  entered  into  by  the  mortgage 
deed  ?  Could  he  deal  with  the  first  mortgage  as  a  security,  inde- 
pendent and  standing  upon  different  terms  from  that  which  he 
has  himself  taken,  and  in  respect  of  which  he  has  entered  into- 
the  particular  stipulations  which  I  have  mentioned  ?  I  think, 
therefore,  he  is  in  fact  doing  that,  which  is  not  only  contrary  to- 
the  spirit  of  the  contract  which  he  has  entered  into,  but  that, 
which  may,  by  the  natural  consequence  of  his  proceeding  in  such 
a  course,  come  directly  in  contradiction  with  the  terms  he  has 
imposed  upon  himself. 

But,  independently  of  this,  there  seem  to  be  technical  difficulties,, 
which  would  at  once  prevent  him  from  further  proceeding  in  this 
suit.  He  does  not  pretend  he  has  a  right  to  compel  the  mort- 
gagor to  redeem — he  does  not  ask  it — and,  if  so,  has  he  a  right 
to  bring  the  mortgagor  before  the  Court,  for  the  purpose  for 
which  he  has  brought  him  before  the  Court  ?  He  prays  nothing 
against  him,  except  that  he  may  join  in  the  assignment ;  but,  aa^ 
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between  him  and  the  mortgagor,  he  can  have  no  right  to  make  Rambbottom 
him  join  in  the  assignment ;  he  has,  in  fact,  contracted  not  to  wallib. 
institute  any  proceeding  in  respect  of  his  mortgage  money  until 
a  future  time ;  but,  supposing  he  had  not  so  contracted,  what 
right  has  the  mortgagee  to  ask  the  mortgagor  to  join  in  an 
assignment  of  a  prior  mortgage?  He  may,  if  he  were  so 
situated,  redeem  the  first  mortgage,  and  foreclose  on  that  first 
mortgage ;  but  he  has  no  right  to  compel  the  mortgagor  to  join 
in  the  assignment  and  conveyance  of  the  first  incumbrance. 
Then  he  says — "  You  are  interested  in  the  account,"  but  a  party 
against  whom  you  can  pray  no  reUef ,  and  who  has  no  personal 
interest  in  the  subject-matter  of  the  suit,  is  not  to  be  brought 
before  the  Court,  to  stand  by,  that  he  may  be  bound  by  the 
account  to  be  taken  between  two  other  persons.  That  is  the 
only  ground,  independent  of  joining  in  the  assignment,  for 
bringing  him  here ;  because  all  that  is  alleged  is,  that  he  ought 
to  be  here  merely  for  the  purpose  of  seeing  the  account  taken, 
in  order  that  hereafter,  when  the  plaintiff  comes  to  settle  his 
accoimts  with  the  mortgagor,  he  may  have  the  opportunity  of 
saying,  ''You  were  present  at  the  settlement  of  the  account 
between  me  and  Wallis;  and  you  are  therefore  bound  by  the 
result  of  the  account  so  taken ; "  but  if  there  can  be  no  such 
decree  against  the  mortgagor,  and  if,  according  to  the  contract, 
the  ordinary  relief  against  the  mortgagor  cannot  be  obtained  at 
this  time,  if  he  is  improperly  brought  before  the  Court,  merely 
for  the  purpose  of  being  present  to  see  the  account  taken,  and  if 
there  is  no  right  to  compel  him  to  join  in  the  assignment  of  the 
mortgage,  of  course  the  result  must  be,  that  as  against  the  mort- 
gagor the  bill  would  be  dismissed  ;  but  if  it  is  dismissed  against 
the  mortgagor,  can  it  proceed  against  Mr.  Wallis  the  mortgagee  ? 
Can' he,  in  a  suit  to  which  he  has.made; the  mortgagor  a!  party ,^ 
and  in  which  the  mortgagor  is  here  present,  proceed  in  the  suit 
to  redeem  the  first  mortgage  ?  The  authorities  on  this  subject 
are  quite  conclusive ;  the  cases  of  Fell  v.  Brown,  PcUk  v.  Lord 
Clinton,  and  Farmer  v.  Curtis,  are  quite  conclusive  that  there 
cannot  be  an  adverse  redemption  between  the  first  and  second 
mortgagees,  without  bringing  the  mortgagor  before  the  Court. 
The  second  mortgagee  has  a  right  to  do  this ;  he  has  a  right  to 
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Bamsbottom  put  in  operation  his  security;  he  has  a  right  to  work  out  the 
wallib.  means  of 'payment;  but  there  being  a  prior  incumbrancer 
before  himself,  he  cannot  do  that,  against  the  mortgagor, 
without  putting  that  prior  incumbrancer  out  of  the  way:  the 
only  means  of  doing  which,  is  by  redeeming.  He  is  only  per- 
[  *96  ]  mitted,  therefore,  to  redeem  *the  mortgage,  for  the  purpose  of 
working  out  his  security.  It  is  very  true,  that  Lord  Eldon  gave 
to  a  second  incumbrancer,  against  the  first,  a  remedy  undoubtedly 
beyond  what  prior  cases  would  authorize ;  he  put  a  receiver  upon 
the  estate  in  the  absence  of  the  mortgagor,  adversely  against  the 
first  incumbrancer.  It  is  not  very  easy  to  see  how  that  could 
be  done,  except  for  the  purpose  of  ultimately  working  out  the 
security,  and  be  the  means  of  securing  it  in  the  meantime. 
There  have  been  instances,  where  the  assistance  of  the  Court  has 
been  offered  to  the  parties,  though  in  the  absence  of  the  mort- 
gagor ;  but  there  the  first  and  second  mortgagees  concurred,  and 
the  first  mortgagee  was  willing  to  be  redeemed ;  but  it  is  in  fact 
only  doing  that  which  the  parties  might  do  for  themselves  ;  the 
first  mortgagee  may  convey  to  the  second  mortgagee,  but  he 
cannot  compel  the  mortgagor  to  join.  Where  the  first  incum- 
brancer says,  **  I  will  not  be  brought  before  the  Court,  for  the 
purpose  of  giving  my  title  to  you,  unless  you  put  yourself  in  that 
situation,  in  which  alone  you  are  entitled  to  place  yourself,  by 
a  suit  for  the  purpose  of  working  out  your  security,  and  as  the 
means  of  ultimately  getting  a  foreclosure  against  the  owner  of 
the  equity  of  redemption ;  "  the  authorities  to  which  I  .have 
referred,  are  very  conclusive  on  that  point.  If,  in  the  ordinary 
course,  the  second  incumbrancer  can  only,  by  bringing  the  mort- 
gagor before  the  Court,  work  out  his  remedy,  and  if  the  plaintiff 
has  precluded  himself  from  doing  anything  against  the  mort- 
gagor, has  he  not  precluded  himself  from  doing  that  which  alone 
he  is  entitled  to  do,  for  working  out  his  security,  and  foreclosing 
the  equity  of  redemption  ? 

In  addition  to  the  deed  to  which  I  have  referred,  there  is 
another  deed  which  has  been  insisted  on  in  the  argument,  and 
which  is  important  to  be  considered,  namely,  a  deed  by  which 
the  mortgagor  covenanted  with  James  Bamsbottom,  with  respect 
to  the  title  deeds  belonging  to  the  estate,  which  were  in  the 
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poeaession  of  Mr.  Wallis ;  and  it  is  quite  clear,  that  the  parties  Bakbbottoii 
contemplated,  not  Bamsbottom,  but  the  mortgagor,  redeeming  wallu. 
the  mortgage.  I  am,  therefore,  of  opinion,  both  upon  the  con- 
tract the  parties  have  entered  into,  and  the  technical  difficulties 
which  arise  out  of  that  contract,  that  the  plaintiff  has  not  any 
right  to  the  relief  which  he  asks  by  his  bill,  and,  therefore,  that 
the  bill  must  be  dismissed,  as  against  both,  with  costs. 


PARKER  V.   BOLTON  (1). 

(5  L.  J.  (N.  S.)  Ch.  98—100.) 

A  testator  deyised  some  copyhold  estates  to  his  son  Thomas,  and 
'*  advised  him  to  settle  it  upon  himself,  and  his  issue  male  by  his  lawful 
wife,  and  for  want  of  such  issue,  upon  Edward  and  his  lawful  issue : " 
Held,  first,  that  these  words  created  a  trust ;  and,  secondly,  that  Thomas 
was  entitled  to  a  life  estate  only. 

The  will  of  Thomas  Parker,  the  elder,  executed  so  as  to  pass 
copyhold,  but  not  freehold  estates,  and  dated  the  7th  of  March, 
1817,  was  as  follows :  *'  I,  Thomas  Parker,  of  Alkincoats,  in 
the  parish  of  Colne,  in  the  county  of  Lancaster,  do  give  to  my 
eldest  son,  Thomas  Parker,  all  my  real  and  personal  property 
(after  paying  all  my  just  debts  and  funeral  expenses)  lying  in 
Lancashire,  Yorkshire,  and  elsewhere.  And  I  do  appoint  my 
said  son  Thomas  sole  executor  of  this  my  will,  and,  after  my 
death,  do  advise  him  to  settle  it  upon  himself,  and  his  issue  male 
by  his  lawful  wife,  and,  for  want  of  such  issue,  upon  Edward  and 
his  lawful  issue  male,  and,  for  want  of  such  issue,  upon  John 
and  his  lawful  issue  male,  and,  for  want  of  such  issue,  upon 
Elizabeth,  during  the  term  of  her  natural  life,  and  after  that, 
entail  it  upon  my  brother's  son." 

The  testator  at  his  death  was  seised  to  him  and  his  heirs, 
according  to  the  custom  of  the  manor  of  Colne,  of  an  equitable 
estate  in  certain  copyhold  property ;  and  he  left  at  his  death,  his 
sons,  Thomas  Parker  the  younger,  and  Edward  Parker,  him 
surviving.     Thomas  Parker  the  younger  died  in  April,  1832, 

(1)  The   latest   decisions   of   im-  v.  Williams,  '97,  2  Ch.  12,  66  L.  J. 

portanoe  on  '*  precatory  tnista  "  are  Ch.  485,  a  case  of  some  nicety  where 

HiU  V.  Hill,  '97,  1   Q.  B.  483,  66  the  Court  of  Appeal  was  divided.— 

L.  J.  Q.  B.  329,  0.  A.,  and  WilliaiM  F.  P. 


1835. 

May  5. 
Nov,  14. 


RtdU  Cowrt, 
Pepts,  M.R. 
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Paxksb      without  having  had  any  issue,  and  by  his  will  he  gave  and 

Bolton,      devised  all  his  messuages,  tenements,  hereditaments,  and  real 

estates,  whatsoever  and  wheresoever,  unto  the  plaintiff,  Thomas 

Goulbame  Parker  (the  son  of  Edward),  for  life,  with  remainder 

to  his  first  and  other  sons  in  tail. 

The  question  in  this  cause  was,  as  to  the  effect  of  the  ^ft,  in 
the  will  of  the  first  testator,  Thomas  Parker  the  elder  ;  and 
whether  the  copyhold  estate  devised  by  his  will,  passed  to  the 
plaintiff,  Thomas  Goulburne  Parker,  under  the  will  of  Thomas 
Parker  the  younger. 

The  defendant,  Edward  Parker,  by  his  answer,  **  submitted 
that  the  trusts  created  by  the  will  of  Thomas  Parker  the  elder, 
still  existed ;  and  that,  by  virtue  thereof,  he  was  then  entitled  to 
the  possession,  or  the  receipt  of  the  rents  and  profits,  of  all  the 
copyhold  and  customary  estates  and  hereditaments,  which  passed 
or  were  intended  to  pass  thereby;  and  he  claimed  the  same 
accordingly." 

By  the  custom  of  the  manor,  estates  tail  of  the  legal  estate  in 
copyhold  hereditaments,  held  of  the  said  manor,  were  barrable 
by  surrender  only,  and  no  surrender  appeared  to  have  been  made 
by  Thomas  Parker,  the  younger,  in  his  lifetime ;  but,  by  his 
marriage  settlement,  he  had  covenanted  to  surrender  these  copy- 
holds to  trustees,  for  raising  a  jointure  of  7002.  a  year  for  his 
[  '99  ]  wife,  in  casejof  her  surviving  *him,  and  in  consequence  of  this, 
Mary  Parker,  his  widow,  was  made  a  party  to  this  suit. 

Mr,  Barber,  for  the  plaintiff,  contended  *  *  that  the 
word  ''advise"  had  never  been  held  to  create  a  trust;  and 
[secondly,  that  if  he  were  bound  to  settle  the  estate,  he  would 
only  have  to  make  himself  tenant  in  tail,  and  he  might  then 
immediately  obtain  the  fee  simple.] 

Mr.  Tinney  and  Mr.  Koe,  for  the  widow  of  Thomas  Parker 
the  younger,  [supported  the  same  contention] . 

Mr.  Pemherton  and  Mr,  Htdl,  for  the  defendant,  Edward 
Parker. 

[All  the  principal  cases  on  precatory  trusts  of  this  character 
were  cited,  but  in  none  of  them  had  the  word  ''  advise "  been 
held  to  create  a  trust.] 


( 
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Thb  Master  of  thb  Bolls  [after  stating  the  case,  proceeded  :] 

The  defendant  Edward  contends  that  the  testator,  under  the 
will  oi  his  father,  was  bound  to  settle  the  copyhold  lands.  The 
plaintiff,' on  the  contrary,  insists  that,  under  that  will,  Thomas 
had  an  absolute  interest,  or  was  tenant  in  tail,  which,  by  the 
custom  of  the  manor,  was  barrable  by  surrender,  and  that  it  had 
been  barred.  The  first  question  is,  whether  the  terms  of  the 
will  of  Thomas,  the  elder,  gave  a  trust  or  an  absolute  interest. 
My  opinion  is,  that  they  created  a  trust :  ''  to  advise  "  has  as 
powerful  an  operation  as  *'  to  recommend,"  yet  such  words  are 
sufficient  to  create  a  trust.  [His  Honour  here  referred  to  the 
cases,  and  said  :]  It  has  been  settled,  that  recommending  will 
create  a  trust,  when  the  property  and  the  objects  are  certain ; 
there  is,  therefore,  no  doubt  in  this  case  that  a  trust  was 
created.  The  second  question  is,  in  what  manner  the  trusts 
ought  to  be  executed,  and  what  settlement  Thomas,  the  younger, 
was  bound  to  make.  The  plaintiff  contends  that  all  he  was 
bound  to  do  was  to  make  himself  tenant  in  tail. 

[His  Honour,  after  referring  to  the  principal  cases  of  ei^ecutory 
limitations,]  decided,  that  Thomas  Parker  the  younger,  the  eldest 
brother,  was  tenant  for  life  only,  and  had  no  devisable  interest, 
which  rendered  it  unnecessary  for  him  to  consider  the  other  points 
argued.  , 


pabkbb 

BoXiTON. 


[100] 


ATTOENEY-GENEEAL  v.   COEPOEATION  of 

CAMBEIDGE. 

(5  L.  J.  (N.  S.)  Ch.  357—359.) 

A  testator,  about  1568,  directed  a  sum  of  1042.  to  be  paid  every  twenty- 
four  years  to  the  Corporation  of  Cambridge,  upon  condition  to  pay,  at 
Michaelmas  next  after  the  receipt  of  the  sum,  to  poor  yoimg  men  of  the 
town  of  Cambridge  the  sum  of  1002.;  that  is,  to  each  of  them  252., 
taking  security  for  the  repayment.  The  corporation  had  reoeiyed  790/. 
more  than  they  had  so  advanced  ;  having  made  no  loans  between 
1757  and  1828.  In  each  of  the  years  1828  and  1834  four  loans  were  made. 
The  information  was  filed  in  1833,  The  corporation  were  decreed  to 
make  good  the  sum  of  7902.,  with  interest,  at  52.  per  cent,  from  1828. 

An  inquiry,  whether  the  corporation  had  any  property  applicable  to 
the  payment  of  the  money  due  from  them,  was  refused. 

Bt  a  charitable  trust,  created  by  Sir  Thomas  White,  Ent.,  the 
founder  of  St.  John's  College,  Oxford,  the  sum  of  104Z.  became 


1836. 
July  20. 

RolU  Court, 
Pbptb,  M.R. 

[357] 
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A.-o.  payable  every  twenty-four  years  by  the  Corporation  of  Bristol  to 
Corpora,  the  Corporation  of  Cambridge  on  the  following  charitable  trast, 
OiSiBRiDOB.  ^^'  **  upon  condition  that  the  mayor,  bailiffs,  and  burgesses  of 
the  town  of  Cambridge  should,  on  the  feast  of  St.  Michael  the 
Archangel  next  after  the  receipt  thereof,  pay  to  poor  young  men 
of  the  same  town  of  Cambridge,  being  of  honest  name  and  fame, 
occupiers  and  inhabitants  within  the  said  town,  and  freemen  of 
the  same — ^and  clothiers  to  be  preferred  above  all  others — to  be 
named  and  appointed  by  the  mayor  and  aldermen,  or  the  more 
part  of  them,  of  the  said  town  of  Cambridge  for  the  time  being, 
the  sum  of  1001. — that  is  to  say,  to  every  of  them  251. ,  to  have 
and  occupy  the  same  for  the  term  of  ten  years  then  following,  to 
their  most  commodity  and  advantage,  without  anything  given  or 
paying  for  the  loan  of  the  same,  so  as  they  dwelt  within  the  said 
town,  or  the  suburbs  of  the  same,  for  the  term  of  ten  years  next 
after  the  receipt  of  the  same ;  they  and  every  of  them  finding  to 

the  said  mayor,  bailiffs,  and  burgesses  of  the  said  town  of  Cam- 
bridge sufficient  sureties  or  sufficient  pawn  for  the  true  repayment 
thereof  at  the  end  of  the  said  ten  years."  The  money  when 
repaid  was  directed  to  be  lent  out  again  in  a  similar  manner. 

This  information,  filed  in  1888,  stated  that  the  corporation 
had  received  the  money,  and  had  retained  it  instead  of  lending 
it  out  in  the  manner  directed  by  the  trust-deed ;  and  it  prayed 
an  account  of  the  monies  received,  and  the  application  thereof. 

At  the  hearing,  in  August,  1884,  it  was  referred  to  the  Master, 
to  inquire  what  sums  had  from  time  to  time  been  received,  and 
how  the  same  had  been  disposed  of,  and  what  had  become  of  the 
same.  The  Master  took  the  accounts  from  the  year  1592,  when 
the  first  payment  was  made  to  the  corporation,  and  in  the  result 
790i.  was  proved  to  be  due  from  the  corporation  to  the  charity. 
It  appeared  from  the  accounts,  that  between  1786  and  1886  eight 
loans  only  of  25Z.  had  been  made,  four  of  which  were  made  in 
1828,  when  an  application  was  made  to  the  corporation  for  the 
loan,  and  it  appeared  they  then  directed  an  inquiry  what  bonds 
were  outstanding ;  and  four  subsequently  in  1884.  And  between 
the  years  1757  and  1828,  no  loan  was  made.  There  were  no 
exceptions  to  the  report,  and  the  case  now  came  on  for  further 
directions. 
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Mr.  Peviberton  asked  a  decree  for  payment  *of  the  balance,         A,-0. 
with  interest  from  1758,  and  the  costs  of  suit;  and  cited  Attorney-     Cobpora- 
General  v.  Mayor  of  Exeter  (i) ;  A  ttorney -General  v.  Hast  Retford  (2).    cZIbbidoi. 

Mr.  Kind^rsUy  and  Mr.  Girdlestone,  jun.  for  the  defendants :       '-         -• 

There  is  no  exception  to  the  Master's  report;  and  therefore 
the  only  question  is  as  to  interest  and  costs.  [They  asked]  for  an 
inquiry  similar  to  that  in  2  Buss.  47,  whether  the  corporation 
had  any  property  not  subject  to  any  special  trust,  which  was 
applicable  to  the  payment  of  the  money  found  due  in  this  case. 

Mr.  Pemberton,  in  reply,  opposed  the  inquiry.     *     *     * 

LoBD  Lakodale  [after  observing  that  he  thought  that  the  inquiry 
referred  to  had  been  granted  for  the  benefit  of  the  relators,  and 
to  afford  them  a  facility  in  executing  the  decree,  proceeded :] 

The  corporation  of  Cambridge  have  received  from  the  corpora- 
tion of  Bristol,  at  certain  periods,  the  sum  of  1042.,  on  condition. 
[His  Lordship  stated  it.]  It  appears  that,  from  the  time  when 
the  deed  took  effect,  this  sum  of  1042.  has  been  regularly  paid 
to  the  corporation  of  Cambridge,  and  that  this  had  been  held 
by  them  for  a  very  considerable  time.  It  was  referred  to  the 
Master  to  take  an  account  of  the  sums  received  by  the 
defendants,  and  how  the  same  had  been  disposed  of.  He  found 
that  5,240Z.  had  been  received ;  and  then  he  states  further,  that 
the  several  sums  advanced  amounted  to  4,4502.,  leaving  a  differ- 
ence of  7901.,  that  is  to  say,  that  the  defendants  had  received,  in 
respect  of  the  sum  of  1042.^  1002.  of  which  was  applicable  to  this 
purpose,  the  sum  of  7902.  more  than  they  had  advanced.  This 
sum  of  7902.  is  clearly  applicable  to  the  trusts,  and  was  received 
by  them  for  that  purpose.  They  have  not  so  applied  it,  and  it 
is  therefore  clear  that  the  defendants  must  answer  for  the  sum. 
The  question  raised  is,  whether  they  are  to  pay  interest ;  and  the 
precise  ground  on  which  they  contend,  that  they  are  not  to  pay 
interest,  is,  that  this  was  a  gift,  on  condition  of  lending  it  to 
persons  desirous  to  borrow,  and  that  there  was  no  obligation  on 
them  to  find  persons  willing  to  borrow ;  that  there  was  no  charge 
of  refusaL     Now,  this  proceeds  on  the  supposition  that  I  am  to 

(1)  26  B.  B.  105  (Jac.  443).  (2)  89  B  B.  124  (2  Myl.  &  K.  35). 
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A.-6.  assume  that  there  are  no  persons  in  Cambridge  who  are  willing 
coBPORA-  to  borrow:  I  cannot  assume  it — I  am  satisfied  that  there  are 
Cambbitob.  Persons  in  that  town  willing.  The  defendants  say  they  are 
not  bound  to  advertise  for  borrowers.  I  have  not  received  any 
answer  to  satisfy  me  that  any  efforts  were  made  by  the  defendants 
for  the  purpose  of  lending.  I  consider  it  the  duty  of  persons  to 
whom  such  a  trust  is  committed,  to  make  an  offer  to  lend  the 
[  •369  J  *trust  money  to  proper  objects.  The  sum  of  104i.  is,  at  regular 
interest,  paid  to  them,  4Z.  for  their  own  benefit,  and  lOOZ.  upon 
certain  trusts.  Is  this  sum  to  be  received,  that  they  may  keep 
it  in  their  own  pockets,  and  not  make  it  known  that  they  were 
ready  to  advance  it  to  proper  objects  ?  I  consider  it  a  neglect  of 
their  duty  in  not  affording  information;  and  that  they  are, 
therefore,  chargeable  with  interest.  From  what  time  are  they 
chargeable  ?  This  is  a  matter  of  importance.  I  have  had  much 
experience  in  these  cases ;  and  I  am  much  inclined  to  the  opinion, 
that  where  there  is  a  breach  of  trust  continued  for  a  long  time, 
and  innocently  committed  by  persons  pursuing  the  conduct  of  pre- 
decessors in  the  same  matter,  considering  that  which  is  done  by 
predecessors  to  be  rightly  done, — I  am  very  much  of  opinion,  that, 
if  when  a  proper  appUcation  is  made  to  them,  they  offer  to  act 
rightly  for  the  future,  the  interests  of  justice^  are  not  served  by 
holding  them  liable  for  the  breach  of  trust.  I  was  therefore 
desirous  to  know,  whether  the  trustees  had,  in  answer,  stated, 
that,  on  the  matter  being  drawn  to  their  attention,  they  offered  to 
do  that  which  was  right,  and  act  in  accordance  with  the  terms  of 
the  trust.  Now,  from  what  is  stated,  I  cannot  say  that  interest  is 
not  to  be  carried  back  further  than  the  filing  of  the  information. 
The  next  period  is  1828.  It  appears  that  a  long  time  elapsed 
without  their  being  applied  to,  and  that  something  occurred  in 
1828  which  induced  them  to  attend  to  the  terms  of  the  trusts. 
An  investigation  took  place,  and  I  have  no  doubt  that  the  existing 
corporation  had  then  full  notice  of  the  trusts  ;  but  they  did  not 
perform  it — they  lent  out  at  that  time  four  loans  of  251.  each,  and 
no  more.  I  therefore  think  that  they  ought  to  be  charged  with 
interest  from  that  period.  Ought  I  to  go  further  back.  Am 
I  to  consider  that  the  Attorney-General  insists  on  its  being 
carried  further  ? 
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(Mr.  Pemberton  said,  he  would  be  satisfied  with  interest         A.-a. 
from  1828.)  Corpora- 

TIOM  OF 

I  am  inclined  to  think  that  this  will  satisfy  the  justice  of  the    CAMBBmos. 
case.    Therefore  decree  the  payment  by  the  defendants  of  7902., 
with  interest  at  51.  per  cent,  from  1828,  with  costs  of  suit.     The 
extra  costs  of  the  relators  to  be  paid  out  of  the  fund. 


LACHTON  V.  ADAMS.  isae. 

(5  L.  J.  (N.  S.)  Ch.  382 ;  S.  C.  14  Sim.  694.)  ^t^S. 

A  feme  covert  being  entitled  to  a  reyersionary  interest  in  a  sum  of  iKyed 

money,  obtained  a  surrender  of  the  prior  interest  of  the  tenant  for  life,  ^^^^g^^'** 
The  Court,  with  the  consent  of  the  married  woman,  ordered  payment  of        p  .'  '  •. 
tkat  sum. 

Maby  Ann  Lachton,  a  married  woman,  was  entitled  to  a 
reversionary  interest  in  a  fund  in  Court,  subject  to  a  life  interest 
in  her  mother.  The  mother  surrendered  her  life  interest  to  her 
daughter,  and  an  application  was  made  to  the  Yice-Ghancellor 
for  payment  of  the  fund,  partly  to  the  married  woman  and 
partly  to  her  husband,  on  the  ground  that  the  interest  was  no 
longer  reversionary. 

The  Yice-Ghancellob  made  the  order. 

Mr.  G.  Richards,  after  the  rising  of  the  Yice-Ghancellor, 
applied  to  the  Lord  Chancellor  to  take  the  consent  of  the  married 
woman  for  the  payment. 

The  Lord  Chancellob  said,  the  life  estate  had  merged,  and 
the  interest  of  the  married  woman  was  no  longer  reversionary ; 
he  therefore,  took  her  consent,  and  made  the  order. 


The  ATTOKNEY-GENEEAL  v.  FLETCHEK  (1).  i836. 

(5  L.  J.  (N.  S.)  Ch.  75-79.)  ^^^^ 

A  testatrix  bequeathed  the  residue  of  her  property  "  to  such  charit- 
able  purposes  as  should  be  thereafter  specified,  or  in  default,  according    ^^^J^*  ^-  ^* 
to  the  best  judgment  of  M.,  sole  executor  of  her  will."    8he  died         L  "^^  1 
without  specifying  any  charity,  to  which  it  was  to  be  applied,  and  M. 

(1)  Crawford  v.  Forshaw,  '91,  2  Cli.  261,  60  L.  J.  Oh.  683,  65  L.  T.  32,  C.  A. 
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Flbtoher. 


A.-G.  renounced  probate :  Held,  that  the  power  to  M.  was  coupled  with  his 

V*  office ;  and  that,  having  renounced,  he  was  not  entitled  to  exercise  his 

power  of  specifying  the  charity,  to  which  the  property  was  to  be 
applied ;  and  that  the  fund  was  applicable  to  such  purposes^  as  the 
King,  by  sign  manual,  should  appoint. 

[In  this  case  Hannah  Felicia  Dutton,  by  her  will  dated  August, 
1824,  bequeathed  certain  sums  of  reduced  annuities,  4  per  cent. 
Bank  Annuities,  Consolidated  Annuities,  and  Long  Annuities,  to 
[  77  ]  diflferent  persons  for  their  respective  lives] ;  and  the  principal  and 
interest  of  the  several  annuities,  as  they  fell  in,  she  gave  and 
bequeathed  to  charitable  purposes,  which  should  thereafter  be 
specified,  or  in  default  of  which  (i),  according  to  the  best  judgment 
of  the  Bev.  John  Maddy,  sole  executor  of  her  said  last  will  and 
testament. 

The  testatrix  died  in  1825,  without  having  specified  any  charitable 
purposes,  to  which  her  said  charitable  bequests  were  to  be  applied. 
On  her  death,  Dr.  Maddy  renounced  probate  of  the  will,  and 
declined  to  act  in  the  trusts,  except  as  to  the  nomination  of  the 
charitable  purposes,  to  which  the  property  was  to  be  appropriated ; 
and  which,  by  his  counsel,  he  proposed  to  perform. 

This  information  was  filed,  for  the  purpose  of  having  the  fund 
applicable  to  charities,  appropriated  to  that  purpose;  [and  for 
other  purposes.] 

Mr.  Bicfer«tetA  and  Mr.  BeyMoW«,  for  the  information.  *  *  * 

Mr.  Peniberton   and    Mr.  J.  RomiUyj   for   [some  of   the 
defendants,  contended,  that]  the  charitable  gift  was  void  for 
uncertainty. 
[  78  ]  [It  was  stated  by  counsel]  that  Dr.  Maddy  was  quite  willing 

to  make  the  appointment  of  the  charities  to  which  the  money 
was  to  be  applied.    But, 

The  Master  of  the  Bolls  thought  the  disposition  did  not  rest 

with  Dr.  Maddy ;  the  power  of  appointment  being  given  to  him 

as  sole  executor,  it  was  coupled  with  his  office;   and  as  to  a 

scheme  being  necessary,  his  Honour  said  that  the  property  being 

given  to  charitable  purposes  generally,  it  ought  to  be  disposed 

of  in  charity  in  such  manner  as  the  King,  by  sign  manual, 

might  direct. 

(1)  8ic  in  original  report. 
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IN  THE  KING'S  BENCH. 

DOE  D.  The  Hon.  FEEDEKICK  LUMLEY  v.  JOHN       ^ 
LUMLEY  SAVILE,  Eael  op  Scaeborough.  [2] 

(In  the  Kino's  Bench  in  Ebbob  fbom  the  Palatine 

CouBT  of  Dubham.) 

JOHN  LUMLEY   SAVILE,   Earl  of  Scarborough,  v. 
DOE  D.  FREDEKICK  LUMLEY,  Esq. 

(In   THE    Exchequer  Chambeb    in    Ebbob    fbom    the 

Kino's  Bench.) 

(3  Adol.  &  Ellis,  2—46 ;  S.  C.  4  N.  &  M.  724 ;  4  L.  J.  (N.  S.)  K.  B.  172.) 

Lands  were  devised  to  E.  for  life,  remainder  to  his  first  and  other  sons 
successively  in  tail  male ;  remainder  to  J.  B.'s  younger  hrother,  for  life ; 
remainder  to  J.'e  first  and  other  sons  successively  in  tail  male ;  remainder 
to  F.,  another  yoimger  hrother  of  E. ;  remainder  to  F.'s  first  and  other 
sons  successively  in  tail  male ;  remainders  to  other  younger  hrothers  of 
B. ;  and  remainders  to  their  sons  successively  in  tail  male ;  remainders 
over.  The  will  provided,  first,  that  every  person  who  should  become 
under  the  will  entitled  to  possession  of  certain  premises,  being  part  of 
the  lands  devised,  should  take  the  name,  &c.  of  S.  in  a  certain  time ; 
and,  in  default  thereof  (such  default  being  made  during  certain  lives  in 
being,  or  within  twenty-one  years  after  the  survivor's  decease),  that  the 
devise  to  such  person  should  become  void,  and  the  lands  should  go  to 
the  person  next  in  remainder,  as  if  the  person  making  default  were 
dead,  if  tenant  for  life,  or  dead  without  male  issue,  if  tenant  in  tail : 
secondly,  that  if  the  title  to  a  ceitain  earldom  should  descend  upon  E. 
or  any  of  his  younger  brothers,  or  any  of  his  or  their  sons  during  the 
life  of  E.  or  of  any  of  his  younger  brothers,  or  within  twenty-one  years 
after  the  survivor's  decease,  the  estate  of  such  person,  to  whom  the  title 
should  come,  should  cease,  and  the  lands  should  go  to  the  person  next  in 
remainder  expectant  upon  the  decease  and  failure  of  issue  male  of  the 
person  to  whom  the  title  should  come,  in  the  same  manner  as  if  the 
person  on  whom  the  title  descended  were  dead  without  issue,  such 
person  next  in  remainder  taking  the  name  &c.  of  S.  as  aforesaid. 

Held,  by  the  King's  Bench  on  error  from  the  Court  of  the  County 
Palatine  of  Durham,  first,  that  the  proviso  for  shifting  the  estate  in  case 
of  the  descent  of  the  title,  was  not  confined  to  E.'s  estate,  but  attached 
to  all  the  estates  created  by  the  will,  as  they  should  successively  vest  in 
possession. 

Secondly,  that  on  the  title  descending  to  any  tenant  for  Ufe,  the 
•estates  were  to  go,  not  to  his  issue,  but  to  the  next  branch  of  the 
family. 

J.,  being  in  possession,  a  common  recovery  was  suffered,  in  which  the 
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lands  were  conveyed  (bj  lease  and  release  by  J.  and  his  eldest  son)  to  a 
tenant  to  the  prcBcipe,  during  the  joint  lives  of  such  tenant  and  J. ;  and 
J.'s  eldest  son  was  vouched  over,  but  J.  was  not  vouched ;  and  the  uses 
of  the  recovery  were  declared  to  be  to  J.  for  life,  remainder  over. 

While  J.  was  in  possession,  F.  and  his  eldest  son,  by  deed,  truly 
reciting  the  facts,  released  their  interest  to  trustees,  who  were  strangers 
in  interest,  habendum  to  and  to  the  use  of  the  trustees  in  fee,  upon  sudi 
trusts  as  should  correspond  with  the  uses  and  trusts  which  had  been 
declared  of  the  recovery ;  and  F.  and  his  eldest  son  covenanted  with  the 
trustees  that  they  had  not  encumbered  or  impeached,  and  for  further 
assurance. 

Afterwards  the  title  descended  to  J. 

F.  having  died,  and  his  eldest  son  having  brought  ejectment  against  J. : 

Held,  by  the  Court  in  the  Exchequer  Chamber,  on  error  from  the 
King's  Bench,  and  in  reversal  of  their  decision. 

(Assuming,  first,  that  the  second  proviso  was  capable  of  operating 
more  than  once,  and  was  not  at  an  end  upon  the  descent  of  the  title 
toB.: 

Assuming,  secondly,  that  the  proviso,  upon  the  title  coming  to  a 
tenant  for  Hfe,  determined  the  estates  both  of  such  tenant  for  life  and 
of  aU  his  sons : 

Assuming,  thirdly,  that  the  plaintiff  was  not  barred  or  estopped  by 
the  release  to  the  trustees,  or  by  the  above-mentioned  covenants :) 

That  the  second  proviso  created  no  new  estate  on  the  descent  of  the 
title ;  that  the  lessor  of  the  plaintiff  could  claim  only  by  virtue  of  the 
limitation  expectant  upon  the  estate  tail  of  J.'s  eldest  son ;  and  that 
the  recovery  defeated  such  a  limitation,  and  was  therefore  a  bar  to 
the  ejectment. 

Ejectment  for  lands  in  the  county  palatine  of  Durham.  On 
the  trial  in  the  Court  of  Fleas  of  the  County  Palatine,  at  the 
Durham  County  Assizes,  ^1883,  before  Bolland,  B.,  the  parties 
agreed  that  the  jury  should  find  a  special  verdict,  and  that 
judgment  should  be  given  in  the  Court  of  the  County  Palatine 
for  the  defendant;  upon  which  judgment  the  present  writ  of 
error  was  brought.  The  special  verdict  found  the  following 
facts : 

Sir  George  Savile,  being  seised  in  fee  of  the  premises  in 
question,  and  also  of  certain  lands  in  Nottinghamshire,  by  his  last 
will  and  testament,  dated  18th  August,  1788,  devised  the  same  to 
trustees,  to  the  use  of  certain  persons  therein  named  for  twenty- 
one  years  from  the  day  of  his  death,  upon  certain  trusts ;  and 
after  the  determination  of  that  term,  and  subject  thereto,  to  the 
use  of  certain  other  persons  therein  also  named  for  600  years 
from  thenceforth,  on  certain  trusts ;  and,  after  the  determination 
of  that  term,  and  subject  thereto  and  to  the  trusts  thereof, 
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in  the  mean  time,  to  the  use  of  his  the  testator's  nephew,       Dosd. 
the  Honourable  Richard  Lumley,  second  son  of  the  testator's  «. 

sister,  Barbara  Countess  of  Scarborough,  by  the  then  late  Earl  ^''"goA»^*' 
of  Scarborough,  for  life;   remainder  to  the  use  of  trustees  to     bobouoh. 
preserve  contingent  remainders ;  remainder  to  the  use  of  the 
first  son  of  the  body  of  the  said  Bichard   Lumley  lawfully 
begotten,  and  the  heirs  male  of  the  body  of  such  first  son, 
lawfully  issuing;  and  for  default  of  such  issue,  to  the  use  of 
the  second,  third,  fourth,  and  all  and  every  other  the  son  and 
sons  of  the  body  of  the  said  Bichard  Lumley  lawfully  begotten, 
whether  bom  in  the  lifetime  of  the  said  Bichard  Lumley  or 
after  his  decease,  severally,  successively,  and  in  remainder,  one 
after  another,  as  they  and  every  of  them  should  be  in  priority 
of  birth,  and  the  several  and  respective  heirs  male  of  the  body 
and  bodies  of  all  and  every  such  son  and  sons  lawfully  ^issuing,        [  *4  ] 
the  older  of  such  son  and  sons  and  the  heirs  male  of  his  body 
lawfully  begotten  being  always  preferred,  and  to  take  before  the 
younger  of  the  same  sons,  and  the  heirs  male  of  his  and  their 
body  and  bodies  issuing ;  and,  for  default  of  such  issue,  to  the 
use  of  the  testator's  nephew,  the  Honourable  John  Lumley  (now 
the  Earl  of  Scarborough,  and  the  defendant  above  named),  the 
third  son  of  the  testator's  said  sister  by  the  said  then  late  Earl 
of  Scarborough,  for  life;   remainder  to  the  use  of  trustees  to 
preserve  contingent  remainders;  remainder  to  the  use  of  the 
first,  and  all  and  every  other  the  son  and  sons  of  the  body  of 
the  defendant  lawfully  begotten,  severally,  successively,  and  in 
remainder  one  after  another,  and  the  several  heirs  male  of  their 
respective  bodies  lawfully  issuing,  in  like  manner  and  for  such 
and  the  like  estates,  rights,  and  interests,  as  were  therein-before 
limited  to  the  first  and  other  son  and  sons  of  the  body  of  the 
said   Bichard  Lumley  begotten,  and  the   heirs  male  of  their 
respective  bodies  lawfully  issuing ;  and  in  default  of  lawful  issue 
male  of  the  body  of  the  said  defendant  begotten,  to  the  use  of  the 
testator's  nephew,  the  Honourable  Frederick  Lumley  (the  fourth 
son  of  the  testator's  said  sister  by  the  said  then  late  Earl  of  Scar- 
borough), for  life  ;  remainder  to  the  use  of  trustees  to  preserve 
contingent  remainders ;  remainder  to  the  use  of  the  first  and  all 
and  every  the  son  and  sons  of  the  body  of  the  said  Frederick 
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DoRd.       Lumley  severally,  Buccessively,   and  in  remainder,   one  after 
9.  another,  and  the  several  heirs  male  of  their  respective  bodies 

^^"^A»^^^  lawfully  issuing,  in  like  manner  and  for  such  and  the  like 
BOBouGH.  estates,  rights,  and  interests,  as  were  therein-before  limited  to 
the  first  and  other  the  son  and  sons  of  the  body  of  the  said 
[  *5  1  *Bichard  Lumley  and  the  heirs  male  of  their  respective  bodies 
lawfully  issuing ;  and  in  default  of  lawful  issue  male  of  the  body 
of  the  said  Frederick  Lumley  begotten,  the  estate  was  limited  in 
like  manner  to  the  use  of  the  testator's  nephew,  the  Honourable 
Savile  Henry  Lumley  (the  fifth  son  of  the  testator's  said  sister, 
by  the  said  then  late  Earl  of  Scarborough),  for  life ;  remainder 
to  the  use  of  trustees  to  preserve  contingent  remainders; 
remainder  to  the  use  of  his  first  and  other  sons  successively 
in  tail  male ;  remainder  to  the  use  of  the  said  testator's  nephew, 
the  Honourable  William  Lumley  (the  sixth  son  of  the  testator's 
said  sister  by  the  said  then  late  Earl  of  Scarborough),  for 
life;  remainder  to  the  use  of  trustees  to  preserve  contingent 
remainders ;  remainder  to  the  use  of  his  first  and  other  sons 
successively  in  tail  male :  with  divers  remainders  over ;  and 
the  ultimate  remainder  to  the  use  of  the  right  heirs  of  the 
devisor.  The  will  then  contained  the  clauses  following :  *'  And 
it  is  my  will  and  meaning  that  all  and  every  person  and  persons, 
who  by  virtue  of  this  my  will  shall  become  entitled  to  the 
possession  or  the  rents  and  profits  of  the  mansion  house  and 
estates  in  Nottinghamshire  herein-before  devised,  shall  and  do 
within  the  space  of  two  years  next  after  he  and  they  shall 
'  severally  become  entitled  to  the  possession  or  to  the  rents  and 
profits  thereof,  take  upon  himself  and  themselves,  and  use  in 
all  deeds  and  writings  whereto  or  wherein  he  or  they  shall  be 
party  or  parties,  and  upon  all  other  occasions,  the  surname 
of  Savile,  after  his  or  their  own  surname  and  surnames,  and 
jointly  with  any  dignity  or  title  that  may  be  vested  in  him  or 
them ;  and  also  shall  and  do  quarter  the  arms  of  Savile  with  bis 
or  their  own  family  arms ;  and  shall  and  do,  within  the  space 
[  'S  ]  of  two  *years,  apply  for  and  endeavour  to  obtain  an  Act  of  Par- 
liament, or  a  proper  licence  from  the  Crown,  or  take  such  other 
means  as  may  be  requisite  or  proper,  to  enable  and  authorise 
him  or  them  respectively,  to  take,  use,  and  bear  the  said  surname 
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and  arms  of  Savile ;  and  in  case  any  such  person  or  persons        Doe  d. 
shall  refuse  or  neglect  to  take  such  surname  and  arms,  and  to  t,. 

take  such  proper  steps  or  means  as  may  be  requisite  to  enable  ^^^^^^  ^' 
and  authorise  him  or  them  so  to  do,  within  the  said  space  of  two  bobouoh. 
years,  then  it  is  my  express  will  and  meaning,  that  from  and 
after  the  expiration  of  the  said  space  of  two  years,  the  gift, 
devise,  and  limitation  of  all  and  every  the  manors  and  here- 
ditaments herein-before  devised  or  limited  to  him  or  them  so 
neglecting  or  refusing,  shall,  in  case  such  neglect  or  refusal  shall 
happen  within  the  period  of  the  life  or  lives  of  any  of  the 
younger  sons  of  the  said  late  Earl  of  Scarborough  who  shall  be 
living  at  my  decease,  or  of  twenty-one  years  after  the  decease 
of  the  survivor  of  such  younger  sons  so  living  at  my  decease, 
«ease,  determine,  and  become  utterly  void;  and  all  the  same 
manors  and  hereditaments  shall  in  such  case  immediately  go 
to  the  person  next  in  remainder  in  this  my  will,  in  the  same 
manner  as  if  such  person  or  persons  so  neglecting  or  refusing, 
being  tenant  or  tenants  for  life,  was  or  were  dead,  or  being 
tenants  or  tenant  in  tail,  was  or  were  actually  dead  without  issue 
male,  charged  nevertheless  with,  and  subject  and  without  preju- 
dice to,  any  such  jointure  or  jointures,  portion  or  portions,  or  the 
term  or  terms  of  years,  remedies  and  securities  for  the  same 
respectively,  lease  or  leases,  and  demises,  as  before  such  cesser  or 
determination  of  the  estate  of  the  person  or  persons  so  neglecting 
or  refusing  shall  have  been  limited,  settled,  *appointed,  created,  [  *7  ] 
granted,  or  demised,  of  or  in  the  same  hereditaments  hereby 
devised,  or  any  of  them,  by  any  of  the  devisees  thereof,  pursuant 
to  and  by  virtue  of  the  powers  herein-after  for  those  purposes 
respectively  contained,  or  any  of  them :  Provided  also,  and  it  is 
my  further  will  and  meaning,  that  if  the  title  of  Earl  of  Scar- 
borough shall  descend  or  come  to  any  of  them,  the  said  Bichard 
Lumley,  John  Lumley,  Frederick  Lumley,  Savile  Henry  Lumley, 
and  William  Lumley,  or  to  any  of  their  sons  within  the  period 
of  the  lives  of  any  of  such  of  the  younger  sons  of  the  said  late 
Earl  of  Scarborough  as  shall  be  living  at  my  decease,  or  within 
the  term  of  twenty-one  years  after  the  decease  of  the  survivor 
of  such  sons  so  living  at  my  decease,  then  and  in  such  case, 
and  as  and  when  the  title  of  the  said  Earl  of  Scarborough  shall 
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DoK  d.       come  and  fall  in  possession  to  him  or  them,  the  estate  which  he 
t:.  or  they  shall  then  be  entitled  unto,  in  all  and  every  the  manors 

*^AB-^  ®*  and  hereditaments  herein-bef ore  devised,  under  or  by  virtue  of 
BOBouoH.  this  my  will,  shall  then  cease,  determine,  and  become  void  :  and 
the  same  manors  and  hereditaments  shall  immediately  there- 
upon go  to  the  person  and  persons  who,  under  the  limitations 
aforesaid,  shall  then  be  next  in  remainder  expectant  on  the 
decease  and  failure  of  issue  male  of  the  person  to  whom  the 
said  title  shall  so  descend  or  come,  in  the  same  manner  as  such 
person  or  persons  so  in  remainder  as  aforesaid  would  take  the 
same  by  virtue  of  this  my  will,  in  case  he  or  they  to  whom  the 
title  of  the  said  Earl  of  Scarborough  shall  come  and  fall  in 
possession  as  aforesaid  was  or  were  actually  dead  without  issue ; 
such  person  or  persons  so  in  remainder  performing  and  com- 
plying  with  the  condition  or  proviso  hereinbefore  contained 
[  *8  I  for  taking  and  using  the  surname,  and  "^quartering  the  arms 
of  Savile  as  aforesaid :  Provided  nevertheless,  that  any  such 
cesser,  &c."  (as  before,  for  preserving  jointures,  and  other  charges 
on  the  estate).  The  will  also  gave  power  to  Bichard  Lumley, 
when  in  possession,  to  charge  the  lands  with  a  jointure  for  his 
wife ;  and  a  further  power  to  him,  and  the  other  younger  sons  of 
the  then  late  Earl  of  Scarborough  by  the  testator's  sister,  when  in 
possession,  to  charge  the  lands  with  portions  for  daughters  and 
younger  sons,  and  with  payments  for  their  maintenance,  &c. ; 
and  with  powers,  of  leasing,  &c.,  to  the  persons  successively 
entitled,  when  in  possession  ;  and  there  was  also  a  provision  for 
the  cesser  of  the  term  of  500  years. 

Sir  George  Savile  died  in  January,  1784,  leaving  Bichard 
Lumley,  John  the  defendant,  the  said  Frederick  Lumley,  Savile 
Henry  Lumley,  and  William  Lumley,  in  the  said  will  named, 
him  surviving.  At  the  time  of  the  death  of  Sir  George  Savile, 
the  title  of  Earl  of  Scarborough  was  vested  in  George  Augusta 
Lumley,  then  Earl  of  Scarborough,  the  eldest  son  of  the  testator's 
said  sister  Barbara,  by  the  said  then  late  Earl  of  Scarborough. 
After  the  death  of  Sir  George  Savile,  the  events  in  which  it 
was  provided  by  the  said  will  that  the  said  term  of  500  years 
should  cease  and  determine  took  place ;  and  thereupon  the  same 
term  ceased  and  determined  accordingly.     Afterwards  the  said 
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Richard  Lomleyy  under  and  by  virtue  of  the  said  will,  entered  into       Dos  d. 
possession  of  the  premises  in  the  declaration  mentioned,  and,  «. 

pursuant  to  the  direction  in  that  behalf  contained  in  the  said  ^""^cab-^^*^ 
will,  took  upon  himself  and  used  the  name  of  Bichard  Lumley  BOBouaH. 
Savile,  and  quartered  the  arms  of  Savile  with  his  family  arms, 
and  in  all  other  respects  complied  with  the  provisions  in  that 
behalf  contained  in  "^the  said  will.  In  September,  1807,  the  [  *9  ] 
gaid  George  Augusta,  Earl  of  Scarborough,  died  without  issue, 
and  the  title  of  Earl  of  Scarborough  descended  to  the  said 
Bichard  Lumley  Savile ;  and  thereupon  the  above-named  defen- 
dant, under  and  by  virtue  of  the  aforesaid  devise,  entered  into 
the  possession  of  the  premises  in  the  declaration  mentioned, 
and  took  the  name  of  John  Lumley  Savile,  and  quartered  the 
aims  of  Savile,  &c.,  and  in  all  other  respects  complied  with  the 
provisions  of  the  will  in  that  behalf.  The  defendant  was  found 
by  the  verdict  to  be  in  the  possession  of  the  same  premises. 
John  Savile  Lumley,  commonly  now  called  Viscount  Lumley, 
was  and  is  the  eldest  son  of  the  defendant. 

[The  special  verdict  further  sets  forth  the  indenture  of  lease 
and  release  of  27th  and  28th  November,  1809,  and  other  deeds 
and  facts,  the  effect  of  which  is  briefly  stated  in  the  judgment 
delivered  by  Tindal,  Ch.  J.,  p.  308,  post.] 

The  case  was  argued  in  Michaelmas  Term,  (14th  and  18th  of        [  12  ] 
November,    1884),    before    Lord    Denman,    Ch.    J.,   Taunton, 
Patteson,  and  Williams,  JJ. 

[The  Court,  after  the  argument,  took  time  for  consideration.] 

Lord  Denman,  Ch.  J.  in  this  Term  (May  11th)  delivered  the        [  38  ] 
judgment  of  the  Court,  as  follows  : 

Upon  this  special  verdict  four  questions  arose : 
First,  whether  the  proviso  in  the  will  of  Sir  George  Savile 
respecting  the  shifting  of  his  estates  in  the  event  of  the  title 
of  Earl  of  Scarborough  descending  upon  the  possessor  of 
them,  applied  to  any  but  the  first  person  upon  whom  it  should 
80  descend. 
Secondly,  if  it  did,  whether  the  effect  of  that  proviso,  in  the 
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Dob  d.  event  of  the  title  descending  on  a  tenant  for  life,  was  to  let 
r.  in  the  son,  if  any,  of  the  tenant  for  life  until  the  title  should 

'^"^AB^  ^^  descend  on  him,  or  to  carry  the  estates  over  at  once  to  the  next 
BOROUGH,     branch  of  the  family. 

Thirdly,  whether  the  recovery  suffered  in  1812  destroyed  the 
proviso. 

Fourthly,  whether  the  deeds  of  1817  barred  the  lessor  of  the 
plaintiff  from  maintaining  this  action.  Upon  the  argument, 
the  last  of  these  questions  was  abandoned  by  the  learned 
counsel  for  the  defendant,  who  admitted  that  the  deeds  could 
neither  operate  by  way  of  conveyance  of  any  interest,  nor  by 
way  of  estoppel. 

The  first  question  was  material,  because,  on  the  descent  of 
the  title  to  the  first  taker  of  the  estates,  they  had  shifted  to  the 
present  defendant,  and  so  it  was  contended  that  the  proviso  was 
satisfied  and  at  an  end.  This  point  was  not,  however,  much 
pressed ;  and,  indeed,  it  is  plainly  contrary  to  the  meaning  of 
the  proviso,  in  which,  although  the  words  "  from  time  to  time  " 
are  not  inserted,  yet  the  obvious  intent  is  that  the  proviso 
should  attach  to  each  of  the  estates  created  by  the  will  as  they 
should  successively  vest  in  possession. 

The  second  question  was  much  laboured  in  argument,  and  it 
L  *39  ]  was  contended  that  this  proviso  must  be  *read  and  interpreted 
with  reference  and  by  analogy  to  the  proviso  as  to  taking  the 
name  and  arms  of  Savile.  We  think  that  it  is  only  necessary 
to  read  the  two  provisoes  in  order  to  be  fully  satisfied,  that  as 
the  motive  and  object  of  the  devisor  was  different  in  the  two, 
so  the  effect  is  and  was  intended  to  be  different  also.  In  the 
name  and  arms  proviso,  the  cesser  of  estate  was  intended  as 
a  personal  punishment,  by  way  of  forfeiture,  against  the  indi- 
vidual neglecting  to  comply  with  it,  and  the  distinction  is 
carefully  drawn  between  tenant  for  life  and  tenant  in  tail ;  for 
the  estates  are  to  **  go  to  the  person  (in  the  singular  number) 
next  in  remainder  in  this  my  will  in  the  same  manner  as  if  such 
person  or  persons  so  neglecting  or  refusing,  being  tenant  or 
tenants  for  life,  was  or  were  dead,  or  being  tenant  or  tenants  in 
tail  was  or  were  actually  dead  without  issue  male."  In  the  pro- 
vision in  question  the  cesser  was  not  intended  as  a  punishment 
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to  the   individaal,  but  to  prevent  the   union  of  the  earldom        Dosd. 
and  estates  in  the  same  person,  and  for  the  benefit  of  the  r. 

next  branch  of  the  family :  accordingly  the  words  used  are  ^""^^J^  ^^ 
different,  for  the  estates  are  to  "  go  to  the  person  and  persons  bobouoh, 
who,  under  the  limitations  aforesaid,  shall  then  be  next  in 
remainder  expectant  on  the  decease  and  failure  of  issue  male 
of  the  person  to  whom  the  said  title  shall  so  descend  or  come, 
in  the  same  manner  as  such  person  or  persons  so  in  remainder 
as  aforesaid  would  take  the  same  by  virtue  of  this  my  will,  in 
case  he  or  they  to  whom  the  title  of  the  said  Earl  of  Scarborough 
shall  come  and  fall  in  possession  as  aforesaid  was  or  were  actually 
dead  without  issue."  These  words,  both  in  the  description  of 
what  persons  in  remainder  are  to  take,  and  of  the  manner  in 
which  they  are  to  take,  *plainly  point  out  the  exclusion  of  an  [  •♦o  ] 
entire  branch  of  the  family,  and  cannot  receive  the  same  con- 
struction as  the  words  of  the  other  proviso  without  doing  great 
violence  to  the  obvious  meaning  of  the  devisor,  the  framers  of 
whose  will  evidently  knew  how  to  express  his  meaning  in 
appropriate  language.  It  is  said  that  this  construction  will 
exclude  the  younger  children  of  the  defendant,  who  have  no 
present  benefit  from  the  earldom.  It  certainly  will  exclude 
them,  whether  the  earldom  may  descend  upon  them  or  not ; 
but  this  is  no  reason  for  putting  a  sense  upon  the  words  of  the 
will  which  they  cannot  fairly  bear,  and  it  may  be  observed  that 
to  both  the  provisoes  the  devisor  has  added  a  clause  protecting 
all  jointures  and  portions  for  younger  children  duly  settled 
before  the  cesser. 

It  was  said  that  the  clause  of  cesser  is  the  operative  part  of 
the  proviso,  and  the  other  words  cannot  carry  over  a  greater 
interest  than  that  which  is  made  to  cease ;  but  we  see  no  reason 
for  saying  that  the  words  of  cesser  are  rather  the  operative  words 
than  those  by  which  the  estate  is  carried  over ;  and  if  the  latter 
are  more  extensive  than  the  former,  there  is  no  authority  to 
prevent  them  from  receiving  their  full  effect. 

We  are,  therefore,  clearly  of  opinion  that  the  effect  of  the 
proviso  is,  on  the  descent  of  the  title,  to  carry  over  the  estates  at 
once  to  the  next  branch  of  the  family. 

We  come  now  to  the  third  question,  on  the  effect  of  the 


I 


80i  1835.     K.  B.     3  AD.  &  EL.  40—42.  [r.r. 

DoK  d.       recovery  suffered  in  1812  by  the  defendant,  the  tenant  for  life, 

T  ttmt  mv 

t7.  and  his  eldest  son,  the  tenant  in  tail  in  remainder. 

^^^sc^  ^^       ^®  have  no  hesitation  in  holding  that  this  recovery  barred 

BOBouoH.     and  destroyed  not  only  the  estate  tail  and  all  *remainders 

^  *^^  ^       expectant  on  the  natural  failure  of  that  estate ;  but  also  that  it 

destroyed  the  proviso  in  question  so  far  as  it  was  attached  to 

that  estate  tail,  and  all  remainders  or  subsequent  estates  that 

were  limited  to  come  into  possession  on  the  descent  of  the  title 

upon  the  defendant's  son,  or  grandson,  and  so  on.     The  case 

of  Page  v.  Hay  ward  (i)  and  other  cases  abundantly  establish 

this  position,  which  is  fully  sanctioned  by  the  text  writers. 

Therefore  the  recovery  undoubtedly  barred  and  destroyed  the 
vested  remainder  in  tail  of  the  present  lessor  of  the  plaintiff 
expectant  on  the  determination  of  the  estate  tail  vested  in  the 
defendant's  son,  and  the  conditional  limitation  to  the  lessor 
of  the  plaintiff  in  the  event  of  the  descent  of  the  title  upon  the 
defendant's  son :  and  if  the  defendant  had  died  in  the  lifetime 
of  his  elder  brother,  the  lessor  of  the  plaintiff  would  have  had  no 
claim  whatever  in  any  event. 

Neither  have  we  any  hesitation  in  holding  that,  if  no  estate 
had  been  limited  to  the  lessor  of  the  plaintiff,  except  such  as  was 
to  take  effect  on  the  happening  of  the  event  contemplated  by  the 
proviso,  so  as  that  such  estate  would  clearly  be  a  new  interest 
then  first  arising,  the  recovery  would  not  have  barred  or  destroyed 
the  proviso,  so  far  as  it  was  attached  to  the  life  estate  of  the 
defendant;  and  that  the  lessor  of  the  plaintiff  would  in  the 
events  which  have  happened  be  entitled  to  recover.  It  does  not 
appear  to  us  necessary  to  determine  to  what  extent  the  estate 
of  a  recoveror  in  a  common  recovery  is  derived  out  of  the  estate 
{ *42  ]  tail:  it  may  be  admitted  *that  the  recoveror  cannot  take  a  greater 
estate  than  the  original  donor  had,  and  so  that  his  estate  is  not 
derived  simply  from  the  estate  tail ;  and  it  may  be  admitted  that 
a  recovery  suffered  by  tenant  in  tail  of  lands  ex  'parte  matemd 
will  or  will  not  alter  the  course  of  descent  according  as  the 
tenant  in  tail  was  himself  in  by  purchase  or  by  descent.  This, 
however,  is  clear,  viz.,  that  the  estate  of  the  recoveror  is  not 
derived  out  of  the  estate  of  the  tenant  for  life,  where  he  is  not 

(1)  2  Salk.  670;  Pig.  Eec.  176. 
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vouched,  as  he  was  not  in  this  case.     The  conveyance  by  the       Dosd. 
tenant  for  life  to  make  a  tenant  to  the  pracipe  is  no  forfeiture  r. 

of  his  life  estate  ;  it  does  not  determine  that  life  estate ;  though  ^^^^^^^  ^' 
it  may  pass  it  wholly  to  another,  where  it  is  granted  without  borouoh. 
keeping  any  reversion.  This  was  not  done  in  the  present  case ; 
the  conveyance  being  to  the  tenant  to  the  pracipe  for  the  joint 
hves  of  himself  and  the  defendant,  according  to  the  practice 
adopted  by  conveyancers  in  order  more  effectually  to  preserve 
powers  annexed  to  the  life  estate.  It  is  a  mere  matter  of  form 
in  order  to  enable  the  tenant  in  tail  in  remainder  to  bar  his 
estate  tail  and  the  remainders  over.  Any  person  who  has  an 
estate  in  remainder  between  a  tenant  for  life  and  a  remote 
remainder-man  in  tail,  is  entitled  even  after  a  recovery  suffered 
by  them  to  treat  the  life  estate  as  still  subsisting,  and  to  make 
his  entry  on  the  death  of  the  tenant  for  life.  It  is  conceded  that 
no  such  intermediate  estates  are  barred  by  such  a  recovery. 
Why,  then,  should  this  proviso  attached  to  the  estate  for  life  be 
barred?  It  operates,  not  by  way  of  determining  or  defeating 
the  estate  tail  of  the  defendant's  son,  but  antecedently  to  that 
estate  by  preventing  the  estate  tail  from  ever  vesting  in  posses- 
sion, and,  being  antecedent  ''^to  that  estate  tail,  cannot  be  [  *i3  j 
affected  by  the  recovery.  The  case  of  Roper  v.  HdLlifax  (i)  is  an 
express  authority  to  this  effect,  which  case  has  been  much  dis- 
cussed, but  never  overruled.  See  1  Sanders  on  Uses  and  Trusts, 
pp.  178,  426  and  486  (2).  It  is  argued  that  that  case  was  decided 
on  the  intention  of  the  parties  expressed  in  the  deed  to  lead  the 
uses :  but  it  is  quite  plain  from  the  language  of  the  judgment 
that  the  point  as  to  the  recovery  and  its  effect  was  determined 
by  the  Court  without  reference  to  the  intention  of  the  parties,  as 
indeed  in  reason  and  principle  it  ought  to  have  been ;  and  the 
intention  of  the  parties  was  used  only  in  answer  to  an  argument 
arising  upon  the  effect  of  the  deed  itself,  which  was  the  second 
point  in  the  case.  The  stat.  8  &  4  Will.  IV.  c.  74,  s.  16,  has 
been  referred  to,  but  it  is  expressed  in  general  terms,  and  proves 
only  what  in  reality  is  not  disputed  as  a  general  proposition, 
viz.,  that  a  recovery  will  not  affect  estates  prior  to  the  estate  tail 
of  which  it  is  suffered. 

(1)  8  Taunt.  845.  (2)  4th  edit.  (1824). 
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Do£  d.  It  being  then  our  opinion  that  the  proviso  in  question,  if  a  new 

17.  interest  arises  from  the  happening  of  the  event  contemplated 

^^"so^^^*  by  it,  is  not  barred  or  destroyed  by  the  recovery,  the  only 

BOBouoH.     remaining  point  is,  whether  the  limitation  to  the  lessor  of  the 

plaintiff  of  a  remainder  expectant  on  the  natural  termination 

of  the  estate  tail  in  the  defendant's  son,  makes  any  and  what 

difference. 

It  is  argued  on  the  part  of  the  defendant  that  the  proviso, 
supposing  no  recovery  to  have  been  suffered,  and  the  title  of 
Earl  of  Scarborough  to  have  descended  on  the  defendant,  would 
have  operated  only  to  accelerate  and  vest  in  possession  that 

[  *^4  J  estate  of  the  lessor  of  *the  plaintiff  which  was  already  vested 
in  him  in  remainder,  and  that,  as  that  vested  remainder  was 
barred  and  destroyed  by  the  recovery,  it  cannot  by  the  happening 
of  any  subsequent  event  revive,  be  accelerated,  and  vest  in 
possession.  On  the  other  side  it  is  contended,  either  that  it 
may  so  revive,  or  that  the  proviso  would  operate  so  as  to  create 
a  new  interest,  and  that  the  lessor  of  the  plaintiff  took  under  the 
will  two  interests,  one  a  vested  remainder  in  tail  which  is  barred, 
the  other  a  mere  possibility,  which,  on  the  descent  of  the  title 
upon  the  defendant,  became  a  new  estate  tail,  and  which  is  not 
barred. 

The  words  of  the  will  in  effect  are,  that  the  estate  shall  go  to 
the  lessor  of  the  plaintiff,  in  the  same  manner  as  he  would  take 
the  same  under  the  will,  if  the  defendant  were  dead  without 
issue.  A  condition  is  added  in  these  words:  ''  such  person  and 
persons  so  in  remainder  performing  and  complying  with  the 
condition  or  proviso  herein-before  contained,  for  taking  and 
using  the  surname,  and  quartering  the  arms  of  Savile  as  afore- 
said :  "  which,  it  is  argued,  shews  that  a  new  estate  was  intended 
to  arise ;  otherwise,  why  add  these  words  of  condition  ?  for,  if 
the  old  estate  only  was  accelerated,  the  name  and  arms  proviso 
was  already  attached  to  it.  It  is  answered,  that  the  condition  was 
added  for  greater  caution,  and,  at  all  events,  cannot  alter  the 
legal  construction  of  the  will,  whatever  arguments  it  may  be 
supposed  to  furnish  as  to  the  opinion  of  the  framer  of  it.  Two 
reasons  are  assigned  why  the  Court  should  hold  the  proviso  to 
operate  by  way  of  acceleration :    the  one,  that  otherwise  any 
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charge  made  upon  his  estate  in  remainder  by  the  lessor  of  the       Doe  d. 
plaintiff,  prior  to  the  descent  of  the  title  on   the  defendant,  v, 

•would  not  remain  a  charge  on  the  happening  of  that  event,  ^^"gc^^^^*^ 
because  he  would  take  a  new  estate ;  the  other,  that  otherwise,  borough. 
the  next  person  in  remainder  only  would  take,  and  not  all  others  ^  *^  -■ 
in  succession,  as  would  be  the  case  if  the  remainders  were  only 
accelerated.  As  to  the  first  of  these  reasons,  we  do  not  think 
that  the  consequence  pointed  out,  supposing  it  necessarily  to 
follow,  is  of  sufficient  moment  to  have  any  influence  on  the  legal 
construction  of  the  will ;  and  we  by  no  means  accede  to  the  con- 
struction assumed,  though  we  are  not  now  required  to  discuss  it. 
As  to  the  second  reason,  the  words  of  the  proviso,  '^  the  person 
and  persons  next  in  remainder,  &c.,  and  in  the  same  manner  as 
such  person  or  persons,  &c.,"  seem  to  point  at  a  succession  of 
persons  ;  but  if  not,  still  the  lessor  of  the  plaintiff  may  take  an 
estate  in  tail ;  and  it  is  not  necessary  now  to  determine,  whether 
those  in  remainder  after  him  can  take  any  thing  or  not.  No 
authority  upon  this  part  of  the  case  was  cited  at  the  Bar,  nor 
have  we  been  able  to  discover  any.  The  general  intention  of 
the  devisor  appears  to  be  clear ;  viz.  that  his  estates  should 
never  go  in  the  same  line,  of  to  the  same  persons,  as  the 
earldom  of  Scarborough ;  and  that  if  any  person  being  tenant 
for  life  of  his  estates  should  become  Earl  of  Scarborough,  the 
remainder  in  tail  to  that  person's  children  should  never  vest, 
but  the  estates  should  go  over  as  if  that  remainder  in  tail  had 
never  existed.  By  holding  that  a  new  estate  arose  in  the  lessor 
of  the  plaintiff  on  the  descent  of  the  title  of  Earl  of  Scarborough 
on  the  defendant,  we  are  giving  effect  to  that  intention  so  far  as 
we  can ;  and  we  are  not  aware  that  in  so  doing  we  are  contra-  ^ 
vening  any  rule  of  law :  there  is  no  inconsistency  in  treating  the 
will  as  giving  Ihe  lessor  of  the  plaintiff  an  estate  tail  vested  in 
remainder,  and  also  a  ^possibility,  to  the  same  person,  of  a  [  *46  ] 
similar,  though  not  the  same,  estate  tail,  on  the  happening  of  a 
certain  event ;  the  former  of  which  is  barred  by  the  recovery, 
but  the  latter  not.  If  we  were  to  hold  the  contrary,  this  incon- 
sistency would  follow ;  that  the  defendant,  the  tenant  for  life, 
would  hold  the  estate,  together  with  the  title,  (a  thing  quite 
contrary  to  the  intention  of  the  devisor),  by  reason  of  his  son 
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Doe  d.       having  barred  the  entail ;  there  being  no  rule  of  law  to  compel 

T  TT**T  WY  

V,  such  a  departure  from  the  intention  of  the  devisor.     For  these 

^"^^AB-^^^  reasons  we  are  of  opinion,  that  the  lessor  of  the  plaintiff  is 

BOBouoH.     entitled  to  recover,  and  that  the  judgment  of  the  Court  below 

ought  to  be  reversed. 

Judgment  for  the  plaintiff. 


IN    THE    EXCHEQUER    CHAMBER. 


(Error  from  the  Kino's  Bench.) 

1886.       JOHN  LTJMLEY   SAVILE,  Earl   of   Scarborough  v. 

DOE  on  the  Demise  of   FEEDEEICK  LUMLEY 
SAVILE,  Esq. 

(3  Adol.  &  EUis,  899—973.) 

A  WRIT  of  error  upon  the  above  judgment  had  been  brought  in 
the  House  of  Lords,  but  the  defendant  below  having  died,  the 
case  did  not  (apparently)  come  to  a  hearing  there.  Two  similar 
actions  between  the  same  parties,  one  for  lands  in  Durham,  and 
another  for  lands  in  Nottinghamshire,  had  been  brought  in  the 
King's  Bench,  on  which  the  same  special  verdict  had  been  found. 
In  each  of  these,  judgment  had  been  entered  for  the  plaintiff,  of 
Michaelmas  Term,  1884.  After  the  death  of  the  defendant  in 
these  actions,  error  was  brought,  in  the  Exchequer  Chamber,  on 
the  judgment  in  the  action  for  the  lands  in  Nottinghamshire,  by 
John  Lumley  Savile,  Earl  of  Scarborough,  as  the  heir  and  next 
in  remainder  to  the  late  defendant  in  the  action. 
[3  Ad.  k  El.  By  consent  of  the  parties,  the  special  verdict  was  amended,  by 
-'  inserting,  in  the  finding  of  the  lease  and  release  of  July  Ist  and 
2nd,  1817,  the  following  portion  of  the  deed  : 

**  And  each  of  them  the  said  Frederick  Lumley  the  elder  and 
Frederick  Lumley  the  younger,  so  far  as  related  to  his  own 
acts  and  deeds  only,  did  for  himself,  his  heirs,  executors,  and 
administrators,  covenant  and  declare  with  and  to  the  said  Bryan 
Cooke  and  Philip  Egerton  Ottey  (i),  their  heirs,  executors,"  &c., 

(1)  These    were    the    trustees    to      The  hahendum  was  to  them  in  fee, 
whom   the   grant,    &c.  was   made,      and  to  their  use  in  fee,  upon  such 
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V, 

DoBd. 
Savilb. 


[  •900  ] 


"  that  they  the  said  Frederick  Lumley  the  elder  and  Frederick  ThbBablop 

Lumley  the  yoanger  have  not,  nor  hath  either  of  them,  at  any 

time  heretofore  made,  done,  committed,  or  executed,  or  knowingly 

or  willingly  permitted  or  suffered,  or  been  party  or  privy  to,  any 

act,  deed,  matter,  or  thing  whatsoever,  whereby  or  by  reason  or 

means  whereof  the  said  manors,  messuages,"  &c.  *^  hereinbefore 

mentioned,  and  intended  to  be  hereby  granted  and  released, 

covenanted  to  be  surrendered,  and  assigned,  respectively,  or  any 

of  them,  or  any  part  thereof,  are,  is,   can,  shall  or  may  be 

impeached,  charged,  affected,  or  incumbered,  in  title,  estate,  or 

otherwise  howsoever,  or  whereby  the  said  Frederick  Lumley  the 

elder  and  Frederick  Lumley  the  younger,  or  either  of  them,  are, 

is,  can,  shall  or  may  be  prevented  or  hindered  from  granting, 

releasing,  and  conveying  the  said  hereditaments  and  premises 

respectively  in  manner  aforesaid,  according  to  the  true  intent 

and  meaning  of  *these  presents.     And,  further,  that  the  said 

Frederick  Lumley  the  elder  and  Frederick  Lumley  the  younger, 

and  each  of  them,  their  and  each  of  their  heirs,  and  all  and 

every  person  and  persons  having  or  lawfully  or  equitably  claiming, 

or  who  shall  or  may  at  any  time  or  times  hereafter  have  or 

lawfully  or   equitably  claim,  any  estate,  right,  title,  trust,  or 

interest  in,  to,  or  out  of  the  said  hereditaments  and  premises 

hereinbefore    mentioned    and    hereby    granted    and    released, 

covenanted  to  be  surrendered,  and   assigned,  respectively,  or 

any  of  them,  or  any  part  or  parts  thereof  respectively,  by,  from, 

or  under,  or  in  trust  for,  them  or  either  of  them,  or  by,  from,  or 

under  their,  either  or  any  of  their,  right,  title,  estate,  or  interest, 

shall  and  will  from  time  to  time,  and  at  all  times  hereafter,  at 

the  request  of  the  said  Bryan  Cooke  and  Philip  Egerton  Ottey, 

their  heirs,  executors,  administrators  or  assigns,  but  at  the  costs 

and  charges  of  the  said  John  Lumley  Savile,  his  heirs,  executors, 

or    administrators,   make,   do,   acknowledge,   levy,   suffer,   and 

execute,  or  cause  and  procure  to  be  made,  done,  acknowledged, 

levied,  suffered,  and  executed,  all  and  every  such  further  and 

other  lawful  and  reasonable  act  and  acts,  thing  and  things, 

conveyances,   surrenders,  assignments,  and  assurances  in  the 

trusts  as  should  correspond  &c.  They      of  the  other  deeds  mentioned  in  the 
were  not  parties  to,  or  named  in,  any      verdict. 
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The  Earl  of  law,  for  the  further  and  better  more  perfect  and  absolute  con- 

veying  and  assuring  of  all  and  singular  the  said  hereditaments 
and  premises  hereinbefore  mentioned,  and  hereby  released, 
covenanted  to  be  surrendered,  and  assigned,  respectively,  or 
intended  so  to  be,  with  their  and  every  of  their  appurtenances, 
unto  and  to  the  use  of  the  said  B.  C.  and  P.  E.  0.,  their  heirs 
and  assigns,  in  manner  and  upon  the  trusts  aforesaid,  be  the 
same  by  fine  or  fines,  common  recovery  or  common  recoveries, 
or  any  other  matter  of  record,  or  otherwise  howsoever,  as  by  the 
said  B.  C.  and  P.  E.  0.,  *or  either  of  them,  their  or  either  of 
their  heirs  or  assigns,  or  their  or  any  of  their  counsel  in  the  law, 
shall  be  reasonably  advised,  or  devised  and  required." 

The  case  was  argued  before  Tindal,  Ch.  J.,  Park,  J.,  Parke,  B., 
BoUand,  B.,  Alderson,  B.,  and  Gumey,  B.,  on  Tuesday,  1st 
December,  and  Wednesday,  2nd  December,  1885,  and  on  Friday, 
22nd  January,  1886. 

[At  the  close  of  the  argument  the  Court  desired  that  the 
counsel  on  each  side  would  send  in,  in  writing,  a  statement  of 
the  form  in  which  they  considered  the  limitations  should  be  read 
so  as  to  incorporate  the  effect  of  the  proviso.  This  was  done,  and 
in  the  following  Term :  ] 


[  956  ]       Tindal,  Ch.  J.,  delivered  the  judgment  of  the  Court  : 

[  •957  ]  This  case  comes  before  us  upon  a  writ  of  error  from  *the  Court 

of  King's  Bench.  It  is  a  case  of  great  importance,  not  more  on 
account  of  the  large  interests  at  stake  between  the  contending 
parties,  than  from  the  nature  of  the  legal  questions  which  are 
involved  in  it ;  and  it  has  been  argued  before  us  with  a  measure 
of  learning  and  ability,  on  each  side,  corresponding  with  the 
importance  of  the  case. 

The  special  verdict  finds,  amongst  other  things,  the  seisin  of 
Sir  George  Savile;  that  he  duly  made  and  published  his  will, 
bearing  date  the  18th  of  August,  1788,  the  material  parts  of 
which  will  are  set  out  therein ;  and  that,  in  January,  1784,  he 
died  seised  without  revoking  or  altering  his  will:  that,  after 
the  death  of  Sir  George  Savile,  Bichard  Lumley  entered  into 
possession  of  the  premises  in  the  declaration  mentioned,  having, 
in  all  respects,  complied  with  the  provisions  contained  in  the  will: 
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that,  in  the  month  of  September,  1807,  the  Earl  of  Scarborough  The  Babl  op 
died  \7ith0at  issue  male,  and  the  title  of  the  Earl  descended  and 
came  to  Bichard  Lumley  Savile ;  and,  thereupon,  the  defendant 
below  entered  into  possession  of  the  premises  in  question,  and  in 
all  respects  complied  with  the  provisions  of  the  will ;  and  that 
he  still  continued  in  possession.  The  special  verdict  further  sets 
forth  indentures  of  lease  and  release,  dated  the  27th  and  28th  of 
November,  1809,  by  which  the  defendant  and  his  eldest  son,  then 
being  of  the  age  of  twenty-one  years,  convey  to  George  Tennant, 
for  the  joint  lives  of  himself  and  the  defendant,  for  the  purpose 
of  making  him  tenant  of  the  freehold,  in  order  that  a  common 
recovery  might  be  suffered ;  and  that  such  common  recovery  was 
accordingly  suffered  in  the  Michaelmas  Term  next  following,  in 
which  the  defendant's  eldest  son,  being  tenant  in  tail,  was  vouched 
as  first  vouchee ;  the  uses  of  which  recovery  *were,  by  a  sub- 
sequent deed,  declared  to  be,  to  the  defendant  for  life,  with 
remainders  over.  And  the  special  verdict  then  proceeds  to  set 
forth  indentures  of  lease  and  release  of  the  1st  and  2nd  of  July, 
1817,  by  which  Frederick  Lumley  the  elder,  the  father  of  the 
lessor  of  the  plaintiff,  and  Frederick  Lumley  the  younger,  the 
lessor  of  the  plaintiff,  for  the  considerations  therein  mentioned, 
convey  the  premises  therein  described  to  certain  trustees  upon 
the  same  trusts  as  the  uses  which  had  been  declared  with  respect 
to  the  common  recovery,  and  enter  into  the  several  covenants 
therein  contained.  And,  lastly,  the  special  verdict  finds  the 
death  of  Frederick  Lumley  the  elder,  in  September,  1831,  leaving 
the  lessor  of  the  plaintiff  his  only  son ;  and  that,  on  the  17th  of 
June,  1832,  Bichard  Lumley,  Earl  of  Scarborough,  died,  whereby 
ihe  title  of  Earl  descended  and  came  to  the  defendant;  since 
whose  death  possession  of  the  premises  has  been  demanded  from 
the  defendant  by  the  lessor  of  the  plaintiff,  and  refused. 

Upon  the  facts  stated  in  this  special  verdict,  it  has  been 
contended,  on  the  part  of  the  plaintiff  in  error,  the  defendant 
below,  that  the  judgment  which  has  been  given  by  the  Court  of 
King's  Bench  is  erroneous,  upon  three  distinct  grounds : 

First,  that,  by  the  deeds  of  lease  and  release  of  the  1st  and 
2nd  of  July,  1817,  all  the  right  and  interest  to  the  premises  in 
question,  which  the  lessor  of  the  plaintiff  could  claim  under  the 
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Thk  Eabl  of  will  of  Sir  George  Savile,  was  conveyed  by  him  and  his  father  to 

the  trustees  named  in  the  deed  of  release ;  or,  if  the  interest  of 
the  lessor  of  the  plaintiff  was  of  such  a  nature  as  to  be  incapable 
of  passing  under  a  conveyance  by  way  of  lease  and  release,  then 
that  the  covenants  of  the  lessor  of  the  plaintiff  ^operated  by  way 
of  estoppel  against  the  plaintiff,  so  as  to  prevent  his  maintaining 
the  present  action. 

Secondly,  that,  upon  the  proper  construction  of  the  clause  in 
the  will  of  Sir  George  Savile,  by  which  he  provided  for  the  cesser 
and  determination  of  the  estates  created  by  his  will,  upon  the 
title  of  Earl  of  Scarborough  descending  or  coming  to  any  of  the 
devisees  mentioned  in  his  will,  and  for  the  hereditaments  going 
immediately  over  to  the  person  or  persons  next  in  remainder, 
such  clause  of  cesser  and  shifting  of  the  estate  applies  only  to 
the  first  devolution  of  the  earldom ;  and  that,  having  taken  effect 
once  upon  the  descent  of  the  earldom  to  Bichard,  it  can  have  no 
effect  or  operation  a  second  time  on  the  descent  of  the  earldom 
from  Bichard  to  the  defendant  below. 

And,  thirdly,  that,  upon  the  proper  construction  of  the  whole 
will  of  Sir  George  Savile,  the  defendant  below  took  such  an  estate 
as  enabled  him,  under  the  events  which  have  happened,  to  suffer 
the  common  recovery  which  has  been  suffered ;  and  that  such 
common  recovery  has  barred  and  destroyed  any  estate  which  the 
lessor  of  the  plaintiff  would  otherwise  have  taken  under  the 
said  will. 

It  becomes  unnecessary,  in  consequence  of  the  opinion  at  which 
we  have  arrived  on  the  last  point,  to  state  the  view  we  entertain 
upon  that  which  has  been  raised  as  to  the  effect  and  operation 
of  the  lease  and  release  of  the  1st  and  2nd  of  July,  1817 :  nor, 
indeed,  for  the  same  reason,  will  it  be  necessary  to  enter  upon 
a  separate  and  distinct  consideration  of  the  second  question 
that  has  been  raised;  although,  indeed,  that  question  must 
incidentally  come  under  discussion  in  considering  the  third  and 
main  ground  of  objection  to  the  judgment  brought  *under 
review.  It  will  be  sufficient  to  observe,  as  to  these  two  questions, 
that,  as  at  present  advised,  we  see  no  reason  to  differ  from  the 
opinion  which  has  been  expressed  upon  them  by  the  Court  of 
King's  Bench.    But  if,  upon  the  whole  of  the  will,  such  estates 
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were  taken  by  the  plaintiff  in  error  and  his  eldest  son  respectively,  The  Babl  of 

as  enabled  them  to  suffer  a  common  recovery,  and  if  the  effect 

of  such  common  recovery  is  to  bar  the  estate  and  interest  under 

which  the  lessor  of  the  plaintiff  claims,  the  plaintiff's  right  of 

action  is  of  course  gone ;  and  the  judgment  which  has  been  given 

for  him  must  then  be  reversed. 

It  appears  to  us,  therefore,  that  the  whole  of  the  controversy 
between  the  parties  may  be  almost  reduced  to  this  single 
inquiry, — what  is  the  legal  construction,  and  what  the  legal 
consequences,  of  the  proviso  of  cesser  and  determination  before 
adverted  to  ?  If  no  such  clause  had  been  inserted  in  the  will,  it 
is  obvious  no  question  whatever  could  have  arisen  between  the 
parties.  Upon  that  supposition,  the  defendant  below,  being 
tenant  of  the  freehold  at  the  time  the  common  recovery  was 
suffered,  was  able  to  make  a  good  tenant  to  the  praecipe;  and, 
John  the  son  being  tenant  in  tail  next  in  remainder,  and  having 
been  vouched  by  the  tenant  of  the  freehold,  such  recovery  would, 
upon  the  ordinary  principles,  bar  the  estate  tail  of  John  the  son, 
and  all  other  estates  in  remainder  expectant  thereon ;  amongst 
which,  in  the  case  above  supposed,  was  the  estate  tail  of  Frederick 
the  lessor  of  the  plaintiff.  For,  as  to  the  interposition  of  the 
estate  to  trustees  to  preserve  contingent  remainders,  it  has  been 
properly  admitted,  in  the  course  of  the  argument,  that  such 
interposition  would  have  had  no  effect  as  to  the  operation  of  the 
recovery  in  barring  the  subsequent  ^estates  tail  in  remainder. 
It  is,  therefore,  the  insertion  of  the  proviso,  and  that  alone, 
which  creates  the  difficulty  in  the  case;  and  it  is  upon  the 
meaning  and  construction  of  that  clause,  and  the  legal  con- 
sequences attending  it,  that  we  think  the  decision  of  the  present 
case  must  depend. 

Now  the  argument  on  the  part  of  the  lessor  of  the  plaintiff 
has  been,  that,  upon  the  face  of  the  will,  the  intention  of  the 
testator  is  manifest,  that  the  earldom,  and  the  estates  devised 
by  the  will,  should  never  be  united  in  the  same  person ;  and 
that  the  proviso  is  framed  to  carry  such  intention  into  effect,  by 
declaring  that,  as  often  as  it  shall  happen  that  the  title  of  Earl 
of  Scarborough  shall  descend  or  come  to  any  of  the  persons 
named  as  remainder-men,  or  to  any  of  their  sons  (within  the 
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TheBablop  period  limited  by  the  will),  the  estates  which  they  respectively 

took  shoald  cease,  determine,  and  become  void ;  and  that  new 
estates  for  life  and  in  tail  should  thereupon  immediately  be 
created,  and  vest  in  the  person  next  in  remainder  to  him  to 
whom  the  earldom  descended  or  came:  and  it  is  contended, 
that  the  proviso  attached,  in  the  event  which  has  taken  place, 
to  the  life-estate  of  John  the  father,  and,  by  reason  thereof,  the 
conditional  limitation  created  by  the  proviso  is  not  barred  or 
destroyed  by  the  common  recovery.  And,  again,  that  the  new 
estate  tail  so  created  by  the  proviso  in  Frederick  the  son,  was 
not  expectant  upon  the  estate  tail  of  John  the  son,  but  altogether 
independent  of  it,  and  substituted  instead  of  the  old  estate 
created  by  the  will ;  and,  consequently,  not  barred  or  in  any 
way  affected  by  the  common  recovery.  The  defendant  below, 
on  the  other  hand,  contends  that  there  is  no  intention  apparent 
upon  the  will  that  the  shifting  clause  should  operate  more  than 
"^^once,  and  that,  having  once  had  its  operation  in  the  case  of  the 
devolution  of  the  title  to  John,  it  cannot  have  a  second :  that 
the  proviso  is  one  of  cesser  and  determination  only,  and  accelera- 
tion of  the  estates  in  remainder,  and  not  a  proviso  which  creates 
any  new  estates ;  and,  consequently,  that  the  old  remainder  in 
tail  in  the  lessor  of  the  plaintiff,  which  was  created  by  the  will, 
is  barred. 

Upon  this  state  of  the  argument  between  the  parties  in  error, 
one  point,  on  which  they  are  directly  at  variance,  is,  whether 
the  proviso  in  question  operates  only  as  a  simple  cesser  and 
avoidance  of  the  old  estate  and  acceleration  of  the  remainder, 
or  as  the  creation  and  substitution  of  new  estates  in  remainder 
by  way  of  shifting  use ;  and,  as  the  determination  of  this  ques- 
tion appears  to  us  to  go  almost  the  whole  length  of  deciding 
whether  t)\e  common  i-ecovery  did  or  did  not  bar  the  estate  tail, 
under  which  the  lessor  of  the  plaintiff  claimed  at  the  trial,  we 
think  it  entitled  to  the  first  consideration :  and  it  is  the  more 
entitled  to  such  consideration  from  the  circumstance,  that  the 
substitution  of  a  new  estate  in  the  place  of  the  old  remainder  in 
tail,  in  the  lessor  of  the  plaintiff,  appears  to  be  the  ground  on 
which  the  Court  below  have  relied,  in  giving  their  judgment  in 
favour  of  the  lessor  of  the  plaintiff. 
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Now,  before  we  ceme  to  the  construction  of  this  proviso,  we  the  Earl  op 

SCAB- 

cannot  but  observe,  in  the  first  place,  that,  whilst  the  intention 
of  the  testator  ought  to  be  our  only  guide  to  the  interpretation 
of  his  will,  it  must  be  his  intention  to  be  collected  from  the  words 
employed  by  himself  in  his  will.  No  surmise  or  conjecture  of 
any  object  which  the  testator  may  be  supposed  to  have  had  in 
view  can  be  allowed  to  have  any  weight  in  the  construction  *of 
his  will,  unless  such  object  can  be  collected  from  the  plain 
language  of  the  will  itself.  With  respect  to  the  intention  of  the 
testator.,  to  be  collected  from  the  will  in  question,  it  is  observable 
that  the  will  contains  no  devise  by  which  the  title  and  the  estate 
are  prevented  altogether  from  becoming  united  in  the  same 
person,  even  within  those  periods  of  time  during  which  he  had 
the  power  by  law  of  preventing  such  union :  for  many  cases 
might  be  put,  and  some  have  been  put  in  the  course  of  argu- 
ment, depending  upon  events  of  no  improbable  occurrence,  in 
which,  notwithstanding  the  provisions  in  the  will,  such  union 
must  necessarily  take  place.  To  mention  one  instance  only, 
there  is  nothing  in  the  will  to  prevent  the  union  of  the  title  and 
estate  in  a  grandson  of  any  of  the  tenants  for  life,  where  the 
estate  has  descended  to  the  grandson  before  the  devolution  of 
the  title  upon  him.  The  question,  therefore,  does  not  turn 
upon  any  such  general  intention,  for  none  such  is  expressed ; 
but  the  question  is,  whether  the  testator  has,  by  the  proviso  in 
his  will,  declared  an  intention,  and  with  sufficient  clearness,  to 
reach  the  case  which  has  actually  happened ;  and  whether  he 
has  employed  such  machinery  in  his  will  as  is  capable  of  carrying 
such  declared  intention  into  effect. 

In  the  second  place,  we  hold  it  to  be  a  necessary  rule  in  the 
investigation  of  the  intention  of  a  testator,  not  only  that  we 
ought  to  look  to  the  words  of  the  will  alone,  to  determine  the 
operation  and  effect  of  the  devise,  but  that  we  ought  to  disregard 
altogether  the  legal  consequences  which  may  follow  from  the 
nature  and  qualities  of  the  estate,  when  such  estate  is  once 
collected  from  the  words  of  the  will  itself.  In  determining, 
therefore,  whether  the  intention  of  the  testator  was  in  any 
particular  *case  to  give  the  devisee  an  estate  tail  or  for  life 
only,  we  cannot  think  it  a  sound  or  legitimate  mode  of  reasoning. 
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ThbEablof  to  import  into  the  consideration  of  that  question,  that,  if  the 

estate  is  held  to  be  an  estate  tail,  the  devisee  will  have  the 
power  of  defeating  the  intention  of  the  testator  altogether  by 
suffering  a  common  recovery.  For  the  power  of  a  tenant  in 
tail  to  bar  the  estate  tail,  and  all  remainders  dependent  thereon, 
by  a  common  recovery,  is  a  power  which  the  law  annexes  to  the 
nature  of  the  estate  of  tenant  in  tail :  and  we  have  no  right  to 
assume  that  the  testator  was  himself  ignorant  of  such  legal  con- 
sequence and  effect,  or  that  he  had  not  taken  it  into  his  calculation 
when  he  gave  such  estate  tail  to  the  devisee. 

The  only  safe  course  is  to  look  carefully  for  the  intention  of 
the  testator,  as  it  is  to  be  derived  from  the  words  employed  by 
him  within  the  whole  of  the  will,  regardless  alike  of  any  general 
surmise  or  conjecture  from  without  the  will,  or  of  any  legal 
consequence  annexed  to  the  estate  itself,  when  such  estate  is 
discovered  within  the  will. 

Now,  looking  at  the  proviso,  upon  the  construction  and  legal 
operation  of  which  it  is  agreed  that  the  question  before  us 
entirely  turns,  we  think,  in  the  first  place,  it  is  open  to  some 
little  doubt  whether  the  proviso  declares  the  intention  of  the 
testator  with  sufficient  clearness,  that  the  shifting  of  the  estates 
created  by  the  will  shall  take  place  more  than  once  on  the 
devolution  of  the  title  to  a  tenant  in  possession  of  the  estate 
under  the  will ;  or,  in  other  words,  whether  the  proviso  is  not 
so  worded  as  to  have  performed  the  full  effect  for  which  it  is 
framed,  and  of  which  it  is  capable,  when  the  title  descended  to 
Bichard  Lumley,  the  first  tenant  *for  life,  and  whether,  there- 
fore, it  is  not  incapable  of  a  second  operation  upon  the  devolution 
of  the  title  to  John  Lumley,  the  defendant  below,  the  next  tenant 
for  life  in  remainder :  and,  unless  the  proviso  operates  on  the 
descent  of  the  title  to  John  Lumley,  it  is  needless  to  observe  that 
the  remainder,  under  which  the  lessor  of  the  plaintiff  claims,  must 
be  barred  by  the  common  recovery  which  has  been  suffered. 

But,  waiving  the  further  consideration  of  this  question,  as 
being  one  that  may  be  subject  to  some  doubt  and  uncertainty, 
and  admitting,  for  the  sake  of  argument,  that  the  clause  did 
operate  upon  every  devolution  of  title  within  the  limits  pre- 
scribed in  the  will,  we  proceed  to  state  the  construction  of  the 
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proviso  in  which  we  have  all,  upon  the  best  consideration  we  can  The  Earl  op 
give  the  question,  agreed.  For  we  think  this  proviso  is  so  framed, 
as  to  be  a  proviso  of  cesser  and  determination  only  of  the  old 
estates  created  by  the  will  to  which  it  applies,  so  as  to  accelerate 
and  let  in  the  enjoyment  of  the  remainders  over,  and  not  a 
proviso  which  creates  any  new  estates  in  remainder ;  and,  con- 
sequently, that,  by  the  common  recovery  suffered  by  John  the 
father,  the  tenant  for  Ufe,  and  John  the  son,  the  tenant  in  tail 
in  remainder,  the  old  remainder  for  life  in  Frederick  the  father, 
and  the  old  remainder  in  tail  in  Frederick  the  son,  which  were 
expectant  on  the  estate  tail  in  John  the  son,  were  effectually 
barred  ;  and  that  there  are  no  new  estates  created  and  substituted 
in  their  stead  under  which  Frederick  can  claim. 

First,  the  proviso  is,  in  its  ordinary  construction,  one  of  cesser 
and  determination  only,  thereby  accelerating  the  old  estates. 

The  words  contained  in  the  first  branch  of  the  proviso  ^itself , 
point  to  nothing  else  :  ''  The  estate  which  he  or  they  shall  then 
be  entitled  unto,"  ''shall  then  cease,  determine,  and  become 
void."  These  are  the  operative  words  of  the  proviso,  words  of 
express  cesser  and  determination,  in  which  there  is  the  total 
absence  of  the  expression  of  any  intention  to  create  a  new  estate. 

The  words  contained  in  the  second  branch  of  the  proviso  are 
equally  restrained.  It  continues  thus  :  ''  and  the  same  manors 
and  hereditaments  shall  immediately  thereupon  go  to  the  person 
and  persons  who,  under  the  limitations  aforesaid,  shall  then  be 
next  in  remainder  "  &c.,  ''  in  the  same  manner  as  such  person 
or  persons  so  in  remainder  as  aforesaid  would  take  the  same  by 
virtue  of  this  my  will,  in  case  he  or  they  to  whom  the  title  of  the 
said  Earl  of  Scarborough  shall  come  and  fall  in  possession  as 
aforesaid  was  or  were  actually  dead  without  issue."  So  that  the 
words  in  this  branch  also  are  strictly  confined  to  the  estate  of 
the  person  to  whom  the  title  descends.  His  estate  is  to  cease, 
as  if  he  were  dead  without  issue  ;  and  all  other  estates  to  remain 
as  they  stand  in  the  will :  so  that,  if  the  title  descends  upon  a 
tenant  for  life,  the  estate  of  such  tenant  for  life,  and  the  estates 
tail  in  remainder  in  all  his  sons,  successively,  cease  by  necessary 
implication ;  if  it  descends  upon  one  of  the  sons,  the  tenants  in 
tail,  the  estate  tail  in  such  son  of  the  tenant  for  life  fails  only. 


SI  6 


1886.    EX.  CH.    8  AD.  &  EL.  966—968. 


[b.b. 


BOBOUOH 

V. 

DOEd. 

Savile. 


[  ♦967  ] 


The  Earl  op  and  the  manors  go  over  to  his  next  brother  in  tail.     This  latter 
Scar- 

branch  of  the  proviso,  therefore,  contains  no  words  indicative 

of  any  intention  that  new  estates  should  be  created.  The 
manors,  &c.,  are  to  go  over  '*  to  the  person  and  persons  who, 
under  the  limitations  aforesaid,  shall  then  be  next  in  remainder." 
This  is  only  applicable  to  the  estates  in  remainder  already  created 
by  the  limitations  of  the  *will,  not  to  new  estates  for  the  first 
time  created  by  the  proviso.  The  manors,  (fee,  are  to  go  over 
''  in  the  same  manner  as  such  person  or  persons  so  in  remainder 
as  aforesaid  would  take  the  same  by  virtue  of  this  my  will,  in 
case  he  or  they  to  whom  the  title  shall  come,"  "  was  or  were 
actually  dead  without  issue."  They  are  to  take  in  the  same 
manner  as  if  the  prior  tenant  for  life,  or  remainder-man,  were 
'^  actually  dead  without  issue ; "  that  is,  as  if  the  prior  estates 
had  determined  by  the  natural  course  of  their  determination, 
viz.,  the  failure  of  issue:  which  provision  points  to  the  mere 
blotting  out  of  the  prior  estates,  and  to  the  accelerating  the  old 
estates  in  remainder  already  created  by  the  will,  and  not  to  the 
creating  of  new  estates.  From  the  beginning  to  the  end  of  the 
proviso,  there  are  no  words  of  new  devise  over  to  the  remainder- 
man upon  the  avoidance  of  the  intermediate  estates ;  but,  on  the 
contrary,  a  distinct  reference  to  the  vesting  of  the  same  estates 
in  remainder  which  are  already  devised  by  the  will. 

Again,  if  the  proviso  should  be  construed  to  create  new  estates, 
this  difficulty  arises, — that  there  are  no  words  in  the  proviso, 
which,  upon  a  natural  construction,  expressly  create  any  new 
estates  beyond  those  which  are  to  be  taken  by  the  person  or 
persons  immediately  next  in  remainder :  so  that  all  new  estates 
in  remainder,  subsequent  to  the  first,  after  the  devolution  of  the 
title  takes  place,  if  any  such  there  are,  must  depend  upon  impli- 
cation only.  Whereas,  upon  the  construction  that  the  clause  is 
one  of  cesser  and  determination,  and  no  more,  all  the  remainders^ 
as  they  are  now  declared  upon  the  face  of  the  will,  are  simply 
accelerated  and  let  into  possession,  in  succession,  one  after  the 
other,  in  the  order  in  which  they  are  so  declared  in  the  will. 

It  has,  indeed,  been  observed  in  argument,  that  the  condi- 
tion which  follows  the  proviso,  that  the  persons  taking  under 
the  clause  in  question   should  perform  and  comply  **with  the 
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condition  or  proviso  hereinbefore  contained  for  taking  and  using  The  Eabl  of 

the  surname,  and  quartering  the  arms  of  Savile  as  aforesaid/'  shew 

the  intention  that  the  estates  in  remainder,  after  the  proviso  was 

called  into  action,  should  be  new  estates ;  otherwise,  it  is  said, 

what  occasion  was  there  to  repeat  the  condition?     But  these 

words  were  probably  inserted  pro  majoii  cauteld  only ;  for,  in 

either  construction  of  the  proviso,  they  are  equally  unnecessary, 

because  the  arms  and  name  clause  does,  by  its  very  terms,  apply 

to  every  person  who,  by  virtue  of  the  will,  should  be  entitled ; 

which  words  there  clearly  mean,  by  virtue  of  any  clause  in  the 

will:  and  those  who  take  by  the  proviso,  even  supposing  they 

take  new  estates,  take  in  that  way.    This  argument,  therefore,  as 

it  appears  to  us,  proves  nothing. 

But  it  is,  on  the  other  hand,  not  an  unimportant  argument, 
and  appears  a  strong  confirmation  of  the  construction  contended 
for  by  the  plaintiff  in  error,  that,  if  the  proviso  had  the  effect  of 
creating  new  estates,  in  the  event  of  every  successive  devolution 
of  the  estate,  within  the  limits  assigned,  there  are  no  words  to  be 
found  in  the  proviso  which  expressly  apply  to  the  cesser  or  deter- 
mination of  these  new  estates  created  by  the  first  devolution,  upon 
a  second  or  any  subsequent  devolution  of  title.  The  proviso  refers 
in  express  terms  to  the  estates  which  have  been  already  created 
by  the  will.  It  declares  the  cesser  and  determination  of  the 
estates  ''  which  he  or  they  shall  then  be  entitled  unto,  in  all  and 
every  the  manors  and  hereditaments  hereinbefore  devised,  under 
or  by  virtue  of  this  my  will."  *No  reference  whatever  is  made 
to  the  cesser  or  determination  of  a  new  set  of  estates,  not  expressly 
created  by,  or  taken  under,  or  by  virtue  of,  the  will ;  but  which 
new  estates  are  supposed  to  be  taken  under  the  conditional  limi- 
tation itself,  which  conditional  limitation  can  only  take  effect  at 
a  period  subsequent  to  the  making  of  the  will,  and  when  the 
event  stated  in  such  proviso  takes  place. 

The  lessor  of  the  plaintiff  reads  the  clause  as  if  it  had  been 
framed  so  as,  upon  the  descent  of  the  title  to  the  first  tenant 
for  life  or  tenant  in  tail,  to  determine  and  avoid  their  respective 
estates,  and  to  create  a  new  set  of  estates  in  remainder,  in  con- 
formity with  the  succession  marked  out  in  the  will.  Again,  upon 
a  second  descent  of  the  title  to  the  next  tenant  for  life  or  his  son. 
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The  Earl  OF  to  determine  and  avoid  the  new  estates  which  were  created  by 

the  former  descent ;  and,  again,  to  create  a  new  set  of  estates  in 
remainder  in  the  same  order  as  before ;  and  so,  toties  qiu)ties. 
But,  if  such  be  the  proper  construction  of  the  proviso,  how  is  the 
first  set  of  new  estates  to  be  determined  ?  Not  by  any  words 
inserted  in  the  proviso  itself,  for  there  are  none ;  but  by  importing 
into  the  new  limitations  a  similar  proviso,  and  so  determining 
that  new  set  of  estates  by  the  effect  of  such  implied  proviso  ;  and 
so,  on  every  subsequent  creation  of  new  limitations,  a  new  proviso 
must  be  implied.  And,  further,  if  this  difficulty  be  overcome,  the 
effect  of  this  construction  would  be,  to  give  to  each  person  in 
remainder,  not  two  interests  only,  viz.  the  remainder  in  tail 
originally  created  by  the  limitations  of  the  will,  and  one  possi- 
bility created  by  the  proviso,  but  the  remainder  in  tail  and  an 
indefinite  number  of  possibilities,  according  to  the  number  of 
devolutions  of  title  which  might  *take  place  between  the  death 
of  the  testator  and  the  expiration  of  twenty-one  years  after  the 
death  of  the  survivor  of  the  sons  of  the  first-named  Earl  of  Scar- 
borough. This  construction  appears  to  us  so  little  warranted  by 
any  words  of  the  will,  and  to  lead  necessarily  to  so  much  compU- 
cation,  that  we  have  no  difficulty  in  saying  that  we  ought  not  to 
adopt  it  unless  absolutely  compelled  to  do  so ;  but  that,  on  the 
contrary,  we  are  bound  to  adhere  to  the  more  simple  and  natural 
construction  of  the  words  contained  in  the  clause.  And  it  is  not 
unimportant  to  observe,  that  no  case  has  been  cited  at  the  Bar, 
nor  any  authority  of  any  text  writer  brought  forward,  in  support 
of  the  position  that  a  proviso  expressed  in  the  same  or  similar 
terms  with  the  present  has  the  effect  of  creating  a  succession 
of  new  estates. 

But  it  was  argued  at  the  Bar  that,  even  supposing  the  proviso 
not  to  have  the  operation  of  creating  new  estates,  but  that,  on 
the  devolution  of  the  title,  the  old  estates  were  simply  accele- 
rated,— still  the  estate  which  Frederick  actually  took,  by  way 
of  conditional  limitation  or  shifting  use,  is  not  a  remainder 
expectant  on  the  estate  tail  of  John  the  son :  for  it  is  con- 
tended that  it  was  not  limited  to  commence  where  the  pre- 
ceding estates  were,  by  the  nature  and  extent  of  their  original 
limitation,  to  expire  or  determine ;  but  was  limited  so  as  to  be 
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altogether  independent  of  the  measure  or  extent  originally  given  The  Earl  of 
to  those  preceding  estates ;  and  so  as  to  take  effect  in  possession 
on  an  event  which  might  happen  before  the  regular  determina- 
tion to  which  those  estates  were  liable  from  the  nature  of  their 
original  limitations;  and  so  as,  not  to  wait  for  the  expiration 
of  those  estates,  *which  is  the  known  essential  description  of 
a  remainder,  but  to  rescind  them,  and  come  in  by  anticipation. 
It  is  argued,  therefore,  that  the  estate  for  life  claimed  by 
Frederick  the  father,  and  the  remainder  in  tail  claimed  by 
Frederick  the  son,  were  estates  springing  up  and  vesting  in 
enjoyment  at  the  very  moment  the  title  devolved  on  John 
Lumley  the  defendant,  during  his  estate  for  life,  and  anterior 
to  the  commencement  of  the  estate  tail  of  John  Lumley  the  son. 
The  recovery,  therefore,  cannot,  as  it  is  contended,  bar  this 
estate  tail,  so  springing  up,  under  the  operation  of  the  proviso, 
pending  the  estate  of  John  the  tenant  for  life. 

But  supposing  this  argument  to  be  correct,  and  that  these 
limitations  cannot  be  shaped  or  treated  as  remainders  on  the 
principle  of  Scolastica's  case  (i),  still  it  appears  to  us  that  the 
whole  force  and  virtue  of  this  argument  depends  upon  the 
assumption,  that  the  estate  tail  so  springing  up  is  not  the  same 
estate  and  interest  as  was  originally  limited  in  remainder, 
after  the  estate  tail  of  John,  but  another  and  different  interest. 
Whereas,  for  the  reason  before  given,  we  think  this  estate,  so 
coming  into  possession  by  the  operation  of  the  proviso,  is  no 
other  than  the  same  identical  interest  which  Frederick  the  son 
took  under  the  limitations  of  the  will,  but  vesting  in  enjoyment 
at  a  different  time,  and  in  a  different  mode,  under  the  event 
which  has  happened:  such  estate,  when  it  vests  in  possession 
under  the  conditional  limitation  contained  in  the  proviso,  being 
by  the  express  words  of  the  proviso  directed  to  go  to  the  person 
or  persons  who,  under  the  hmitations  of  the  will,  shall  then  be 
next  in  remainder,  ''in  the  same  manner  ^as  such  person  or 
persons  so  in  remainder  as  aforesaid  would  take  the  same,  by 
virtue  "  of  the  will,  in  case  the  last  taker  had  been  actually  dead 
without  issue.  Even,  therefore,  admitting  the  estate  to  spring 
from  the  estate  for  life  in  John  on  the  devolution  of  the  title 

(1)  Or  Newts  v.  Lark,  Plowd.  408. 
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The  Eablof  to  him,  it  is  no  more  than  the  old  estate  which  has  been  ahready 

barred  by  the  common  recovery. 

As  the  ground  upon  which  we  have  come  to  our  conclusion 
rests  upon  the  construction  of  the  proviso,  on  which  construction 
we  feel  ourselves  compelled  to  differ  in  opinion  from  the  Court 
below,  it  becomes  unnecessary  to  discuss  the  other  points  which 
came  under  the  consideration  of  that  Court,  or  the  cases  cited  by 
them  in  their  judgment.  One  of  those  cases,  that  of  Roper  v. 
Hallifax{i),  upon  which  considerable  reliance  was  placed,  may 
however  be  admitted  to  have  been  rightly  decided,  without  weaken- 
ing the  ground  upon  which  our  judgment  rests ;  for  it  may  be 
well  held  that  the  recovery  suffered,  in  that  case,  by  the  tenant  for 
life  and  the  remainder-man  in  tail,  should  not  extinguish  a  power 
which  was  attached  to  the  estate  of  the  trustees  for  preserving 
contingent  remainders  during  the  estate  of  the  tenant  for  life,  nor 
bar  the  new  estates  created  by  the  exercise  of  that  power;  and  yet, 
at  the  same  time,  the  recovery  suffered  in  the  present  case,  by  the 
tenant  for  life  in  possession  and  the  next  remainder-man  in  tail, 
may  be  sufficient  to  bar  the  old  estates  expectant  on  such  estate 
tail  which  continued  unaltered  by  the  proviso,  except  as  to  the 
time  of  enjoyment. 

Upon  the  whole,  the  contention  on  the  part  of  the  lessor 
of  the  plaintiff  is  briefly  this :  that  the  estate  tail  of  Frederick, 
arising  under  the  proviso,  upon  the  *descent  of  the  title  to  John 
the  father,  is  precedent  in  point  of  limitation  to  the  estate  tail  in 
John  the  son,  the  vouchee  in  the  recovery,  and  consequently  is 
not  barred  by  such  recovery. 

But  the  defendant  below  denies  that  the  proviso  has  any  other 
force  than  that  of  blotting  out  and  avoiding  the  estate  of.  the 
preceding  takers  under  the  will,  as  if  they  had  been  dead  without 
issue,  upon  the  event  of  the  title  descending  to  any  one ;  thereby 
letting  into  possession  the  other  remainders  and  interests ;  but 
in  all  other  respects  leaving  them  precisely  as  they  were  before. 
And  that,  as  a  common  recovery  was  suffered  by  the  father,  then 
tenant  for  life,  and  the  son,  the  tenant  in.tail  in  remainder,  who 
by  law  had  at  the  time  the  power  to  suffer  it,  such  common 
recovery  had  its  ordinary  effect  in  barring  and  extinguishing  all 

(1)  8  Taunt.  845. 
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remainders  and  other  interests  of  every  nature  subsequent  to  THBEAtfLOF 
such  estate  tail;  of  which  description,  at  that  time,  was  the 
estate  tail  in  Frederick  the  son :  and  that,  the  common  recovery 
being  good  at  the  time  it  was  suffered,  no  defeating  of  the  estate 
for  life  or  the  estate  tail  by  a  condition  subsequent,  the  event  not 
happening  until  after  the  recovery  has  been  actually  suffered, 
can  have  the  effect  of  avoiding  any  of  its  legal  consequences, 
which  have  then  actually  taken  place,  one  of  which  is,  the 
extinguishing  of  the  old  remainders. 

And,  as  we  have  arrived  at  the  conclusion  that  the  old 
remainder  in  tail  vested  in  Frederick  under  the  limitations  of 
the  will  was  destroyed,  and  that  he  took  no  new  estate  under  the 
proviso,  we  think  the  lessor  of  the  plaintiff  below  had  no  title 
upon  which  he  could  maintain  his  ejectment;  and  that  the 
judgment  below  must  be  reversed.  Judgment  reversed. 


DOE  D.  PHILLIPS  AND  Wife  v.  MOEEIS. 

(3  Adol.  &  Ellis,  46—51;    S.  C.  4  N.  &  M.  598;    1  H.  &  W.  226;    4  L.  J. 

(N.  8.)  K.  B.  145.) 

Where  a  document  is  proved  to  have  come  into  the  hands  of  one  party 
to  a  cause,  the  opposite  party  cannot  entitle  himself  to  give  secondary 
evidence  of  its  contents  by  shewing  that  it  has  been  since  lost  or 
destroyed,  unless  he  has  served  notice  to  produce. 

Defendant  in  ejectment  relied  on  a  will  devising  all  the  testator's 
property  except  a  pecuniary  legacy.  In  answer,  plaintiff  proved  that, 
after  the  execution  of  such  will,  a  document,  which  he  alleged  to  have 
been  a  wfll,  was  signed  by  the  testator,  and  delivered  to  a  woman  whom 
the  defendant  afterwards  married,  since  which  the  witness,  who  prepared 
it,  had  heard  nothing  of  it.  It  was  then  asked,  on  behalf  of  the  plaintiff, 
whether  the  deceased  had  declared  that  paper  to  be  his  will,  and  whether 
the  witness  and  others  had  signed  it  in  his  presence :  Held,  that  the 
questions  could  not  be  put,  no  notice  having  been  given  to  produce  the 
last-mentioned  document. 

On  the  trial  of  this  ejectment,  before  Williams,  J.,  at  the  last 
Assizes  for  Pembrokeshire,  it  appeared  that  Thomas  Phillips 
claimed  in  right  of  his  wife,  the  joint  lessor  of  the  plaintiff,  as 
heiress-at-law  (which  she  was  admitted  to  be)  of  Henry  John, 
who  died  seised  of  the  premises  in  question  in  1819.  The 
defendant  claimed  in  right  of  Anne  his  wife,  formerly  the  wife 
of  the  said  *Henry  John,  to  whom  the  said  Henry  John,  in  April, 
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Dob  d.  1819,  being  then  possessed  of  the  premises  in  question,  devised 
V.  all  his  property,  except  a  pecuniary  legacy  to  his  daughter. 

oBBiB.  jij.^  Mortimer,  one  of  the  attesting  witnesses  who  proved  the 
execution  of  this  will,  was  cross-examined  by  Chiltan  for  the 
plaintiff,  and  stated  that  very  shortly  afterwards  he  had  pre- 
pared another  instrument  for  the  testator,  who  signed  it,  and 
that  Mortimer  witnessed  it;  that  after  the  testator's  death  it 
was  delivered  to  the  said  Anne  John,  the  testator's  widow,  and 
that  the  witness  had  never  heard  her  say  what  she  had  done 
with  it.  No  notice  had  been  given  to  produce  this  paper. 
Chilton  then  proposed  to  ask  whether  the  testator,  on  signing 
the  paper,  declared  it  to  be  his  last  will,  whether  the  witness 
signed  it  afterwards  in  his  presence,  and  whether  any  other 
persons  signed  it  in  the  presence  of  the  testator ;  but  the  ques- 
tions were  objected  to,  and  the  learned  Judge  refused  to  admit 
them,  observing  that  the  will  itself  was  the  best  evidence  to 
shew  whether  or  not  it  had  been  executed  and  attested,  and  that 
the  plaintiff  had  laid  no  ground  for  offering  secondary  evidence. 
The  defendant  had  a  verdict. 

Chilton  now  moved  for  a  new  trial  on  the  grounds  of  a  mis- 
direction (which  is  not  material  here),  and  of  the  above 
rejection  of  evidence : 

The  objection  was  at  all  events  taken  too  soon.  It  is  laid 
down,  in  the  case  of  a  lost  deed,  that  after  proof  of  its  due 
execution  the  loss  of  the  deed  must  be  proved  (i).  And  the 
[  *48  ]  plaintiff  in  this  case  not  only  had  a  right,  but  was  called  *upon, 
to  prove  in  the  first  place,  not  indeed  the  contents  of  the  instru- 
ment, but  its  execution :  in  other  words,  that  some  paper  was 
put  into  the  testator's  hands ;  that  he  declared  it  to  be  his 
will,  and  signed  it ;  that  others  signed  it  in  his  presence ;  and 
that  it  subsequently  came  into  the  possession  of  the  defendant. 
After  having  proved  that  such  an  instrument  had  once  been  in 
existence,  it  would  have  been  for  the  plaintiff  to  call  for  the 
production  of  the  paper  itself,  if  he  had  given  notice  to  pro- 
duce ;  or  to  offer  evidence  (which  would  have  been  done  here)  of 
the  paper  having  been  destroyed. 

(1)  Jiex  V.  Otdpepper,  Skin.  673. 
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(LoBD  Denman,  Ch.  J. :  How  could  you  talk  of  the  paper  as  a        Dosd. 
vfill  at  all,  if  you  had  not  given  notice  to  produce  it  ?  t. 

MOB&IB. 

LiTTLEDALE,  J. :  The  course  is,  that,  before  a  party  can  talk 
of  a  written  instrument,  he  must  call  upon  the  opposite  side 
to  produce  it,  or  shew  that  it  was  lost  and  did  not  come  to  their 
hands. 

Patteson,  J.:  The  proposed  questions  could  have  tended  to 
nothing,  unless  you  had  had  means  of  shewing  that  the  paper 
had  been  destroyed ;  and  even  then,  the  evidence  would  not  have 
made  out  the  plaintiff's  case,  unless  the  contents  of  the  will 
could  have  been  shewn.) 

There  would  have  been  evidence  to  justify  the  jury  in  presuming 
that  the  contents  amounted  to  a  revocation  of  the  previous  will ; 
for  as  the  paper  supposed  to  contain  that  revocation  was  in 
existence  when  the  testator  died,  and  would  have  been  proved 
to  have  been  destroyed  by  the  defendant,  this,  if  the  jury 
thought  the  evidence  sufficient,  would  have  overthrown  the 
defendant's  title.  In  Harwood  v.  Ooodright  (i)  the  jury  found 
specially  that  the  testator,  after  executing  a  will,  under  which 
*the  defendant  claimed,  made  another  will ;  and  that  the  dis-  [  *49  j 
position  by  the  latter  will  was  different  from  that  in  the 
preceding  one,  but  in  what  particulars  the  jury  did  not  know ; 
and  they  did  not  find  that  the  testator  cancelled  the  previous 
will,  or  that  the  defendant  destroyed  it,  but  what  was  become 
of  the  same  they  were  altogether  ignorant.  In  that  case  it  was 
held  that  the  special  verdict  did  not  find  any  revocation  of  the 
first  will ;  but  Lord  Mansfield  said,  that ''  in  case  the  defendant 
had  been  proved  to  have  destroyed  this  last  will,  it  would  have 
been  a  good  ground  for  the  jury  to  find  that  this  was  a  revoca- 
tion." In  the  present  case,  evidence  would  have  been  offered 
to  shew  that  the  defendant  or  his  wife  had  destroyed  the  will. 

(Patteson,  J. :  You  assume  that  both  the  wills  related  to  the 
same  property.    In  Harwood  v.  Goodright  (i),  it  seems  by  the 

(1)  1  Cowp.  87. 
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Doi  d.       verdict  that  the  jury  must  have  got  at  that  fact  by  some  legitunate 
V.  evidence,  though  in  other  respects  the  contents  of  the  will  were 

*^^"*^«-       unknown  to  them.) 

As  the  first  will  here  purported  to  dispose  of  all  the  testator's 
property,  it  must  be  presumed  that  the  second  will  made  some 
alteration  in  that  disposition ;  and  as  the  defendant  or  his  wife 
destroyed  the  second  will,  the  presumption  will  be  taken  most 
strongly  against  them. 

Lord  Denman,  Ch.  J. : 

It  was  proved  here  that  the  paper  spoken  of  as  the  second  will 
was  delivered  to  the  testator's  widow.  Whatever  that  paper  was, 
therefore,  it  is  proved  to  have  been  in  the  possession  of  the 
[  •w  ]  adverse  party  in  the  cause.  It  is,  consequently,  impossible  *that 
the  rule  now  moved  for  should  be  granted.  Before  any  thing 
which  has  been  in  the  hands  of  the  opposite  party  can  be  talked 
of  as  a  will,  there  must  be  proof  of  a  notice  to  him  to  produce  it; 
for  although  a  witness  might  be  called  to  say  that  it  had  been 
destroyed,  it  might  be  in  the  hands  of  the  adverse  party 
notwithstanding. 

LlTTLBDALE,  J.  : 

When  a  document  is  shewn  to  have  been  in  the  possession  of 
a  defendant,  the  plaintiff  is  not  at  liberty  to  talk  of  it  till  he  has 
given  notice  to  produce  it ;  though,  if  it  were  shewn  that  the 
paper  had  been  lost  without  coming  to  the  defendant's  hands, 
the  case  would  be  different.  The  supposed  will,  here,  was  traced 
to  the  defendant ;  the  plaintiff  then  could  not  stir  without  proving 
notice  to  produce.  Without  such  proof,  even  if  he  had  given 
evidence  that  the  defendant  had  destroyed  the  document,  he  was 
not  entitled  to  talk  of  it  as  a  will. 

Pattbson,  J. : 

To  give  effect  to  the  second  document  as  a  revocation  of  the 
previous  will,  it  would  have  been  absolutely  necessary  to  shew 
that  it  related  to  the  same  subject-matter.  When  it  had  been 
traced  to  the  defendant,  no  further  evidence  could  be  given  of  it 
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without  proving  notice  to  produce.  If  the  plaintiff  alleged  that 
the  paper  had  been  destroyed  after  it  reached  the  defendant,  he 
might  say,  '^  I  dispute  that.  I  have  the  document,  but  I  will  not 
produce  it,  because  I  have  not  been  served  with  notice."  If, 
indeed,  it  had  been  proved  that  the  document  was  destroyed 
without  having  got  into  the  defendant's  hands,  the  case  would 
have  *been  different.  Here  the  learned  Judge  stopped  the 
evidence  at  the  point  where  the  will  was  traced  into  the  hands 
of  the  defendant.    There  is  no  ground  for  a  rule. 

COLEBIDOE,  J. : 

I  am  of  the  same  opinion.  Where  you  wish  to  prove  the 
destruction  of  an  instrument  which  has  been  traced  to  the  hands 
of  the  opposite  party,  you  must  give  notice  to  produce. 

Ride  refused. 

The  Court,  however,  gave  Chilton  leave  to  move  upon  affidavits, 
on  the  ground  of  surprise.  Lord  Denman,  Ch.  J.  saying  that  the 
Court  would  perhaps  reserve  the  question  of  costs  if  a  gross  case 
of  fraud  appeared. 
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DOE  D.  CORBYN  v.  BEAMSTON. 

(3  Adol.  &  EUifl,  63—67 ;  S.  C.  4  N.  &  M.  664;  1  H.  &  W.  162 ;  4  L.  J. 

(N.  S.)  K.  B.  166.) 

A  feme  sole,  seised  in  fee,  married,  and  she  and  her  husband  ceased  to 
be  in  possession  or  enjoyment  of  the  land,  and  went  to  reside  at  a 
distance  from  it.  They  both  died  at  times  which  were  not  shewn  to  be 
within  forty  years  from  their  ceasing  to  occupy.  The  wife's  heir-at-law 
bronght  ejectment  against  the  person  in  possession,  within  twenty  years 
of  the  husband's  death,  and  within  five  years  of  the  passing  of  stat. 
3  &  4  Will.  ly.  c.  27  (1),  but  more  than  forty  years  after  the  husband 
and  wife  ceased  to  occupy :  Held,  that  the  heir-at-law  was  barred  by 
the  seventeenth  section  of  the  statute,  though  it  did  not  appear  when  or 
how  the  defendant  came  into  possession,  and  though  proof  was  offered 
that  the  wife  had  levied  no  fine. 

Ejectment  for  lands  in  Northamptonshire.    On  the  trial  before 
Littledale,  J.,  at  the  last  Northampton  Assizes,  it  appeared  that 

(1)  See  section  17  of  this  statute,      the  Beal  |  Property  Limitation  Act, 
now  amended,  by  sections  5  and  9  of      1874  (37  &  38  Yict.  c.  57). — B.  C. 


1886. 
AprWiB. 

[63] 
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VfoKds       a  person  of  the  name  of  Whitwell  was  seised  in  fee  of  the 
V.  premises  in  question,  and  died  so  seised  in  1774,  leaving  no 

Brambton.  jgg^Q^  JjqI;  leaving  his  wife  surviving,  to  whom  he  devised  the 
premises  in  fee.  In  the  same  year,  1774,  the  widow  married 
the  father  of  the  lessor  of  the  plaintiff,  who  was  the  eldest  son'of 
this  second  marriage.  The  widow  had  continued  in  possession 
of  the  premises  from  the  death  of  her  first  husband  to  the  time 
of  her  second  marriage,  and  she  and  her  second  husband  also 
[  *64  ]  continued  in  'possession  for  some  years  after  the  marriage.  It 
appeared  that  they  afterwards  removed  from  the  premises,  to 
which  they  never  returned,  and  came  to  London,  and  that  they 
subsequently  removed  to  St.  Albans,  where  they  both  died,  the 
wife  in  1828,  and  the  husband  in  1882.  No  act  of  ownership  or 
occupation  of  the  premises  was  proved  to  have  been  done  by  them 
after  their  removing  to  London ;  the  precise  time  at  which  this 
happened  was  not  shewn,  nor  whether  it  was  within  forty  years 
of  Mrs.  Corbyn's  death ;  but  it  was  clearly  more  than  forty  yeai*s 
before  the  commencement  of  the  action.  Evidence  was  offered 
on  the  part  of  the  plaintiff  to  shew  that  no  fine  had  been  levied 
by  Gorbyn  the  father  or  his  wife,  but  the  learned  Judge  con- 
sidered that  the  action  was  barred  under  stat.  3  &  4  Will.  IV. 
c.  27,  s.  17,  and  nonsuited  the  plaintiff,  but  reserved  leave  to 
move  to  set  the  nonsuit  aside. 

Miller  now  moved  accordingly  (i)  : 

The  second  section  of  stat.  3  &  4  Will.  IV.  c.  27,  directs  that 
no  action  shall  be  brought  but  within  twenty  years  after  the  time 
at  which  the  right  shall  have  first  accrued ;  and  the  third  section 
enacts  that  the  right  shall  be  deemed  to  have  first  accrued,  in  the 
case  of  a  claimant,  or  the  person  through  whom  he  claims,  being 
dispossessed,  or  discontinuing  the  possession  of  the  land  or  receipt 
of  the  profits,  at  the  time  of  such  dispossession  or  discontinuance, 
or  at  the  last  time  of  receiving  the  profits.  The  sixteenth  section 
allows  to  persons  who  shall  be  under  disability  at  the  time  of 
their  right  first  accruing,  as  Mrs.  Gorbyn  was  during  her  cover- 
[  *^  1  ture,  ten  years  *from  the  cessation  of  the  disability ;  and  the 
seventeenth  section  provides  that,  even  in  the  case  of  such 

(1)  Before  Lord  Demnan,  Oh.  J.,  Littledale,  Patteson,  and  Coleridge,  J  J. 
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persons,  the  action  must  be  brought  within  forty  years  of  the        dob  d. 

time  when  the  right  accrued.    Now  here  forty  years  had  elapsed  r. 

from  Mrs.  Corbyn's  discontinuance  of  the  receipt  of  the  profits,      ^^mston* 

But  the  right  of  the  lessor  of  the  plaintiff  did  not  accrue  till  the 

death  of  his  father,  who  was  tenant  by  the  courtesy,  in  1832. 

Till  then  he  was  a  reversioner ;  the  time,  therefore,  did  not  begin 

to  run  against  him  till  1832,  by  the  third  section.    But,  further, 

the  fifteenth  section  gives  five  years  from  the  passing  of  the  Act 

(24th  of  June,  1833),  where  the  possession,  at  that  time,  was  not 

adverse ;  and  there  was  not,  at  that  time,  any  adverse  possession 

against  the  present  claimant.    Here  the  Court  will  presume  the 

possession  of  the  defendant  not  to  be  adverse ;  the  husband  could 

not  alien  alone  by  stat.  32  Hen.  Yin.  c.  28,  s.  6,  nor,  even  if  the 

wife  joined  in  a  feoffment,  would  that  defeat  the  right  of  the  wife 

and  her  heirs  to  enter  upon  the  husband's  death :  Go.  Litt.  326  a. 

The  wife  and  her  heirs  have  this  right  unless  there  be  a  fine  to 

which  the  wife  is  a  party,  and  here  evidence  was  offered  that  no 

such  fine  was  levied.    Now,  as  the  Court  will  always  presume 

the  possession  of  an  estate  to  be  legal  until  the  contrary  is  proved, 

and  as  in  this  case  there  could  be  no  legal  possession  except  under 

the  title  of  the  lessor  of  the  plaintiff's  mother,  no  fine  having 

been  levied  by  her,  the  possession  of  the  defendant  must  be  taken 

to  be  not  an  adverse  possession  ;  and  consequently  the  lessor  of 

the  plaintiff's  right  of  action  is  not  barred  before  the  expiration 

of  five  years  from  the  passing  of  3  &  4  Will.  IV.  c.  27.    The  cases 

of  *HaU  V.  Doe  d.  Surtees  (i).  Doe  d.  Souter  v.  Hull  (2),  Doe  d.        [  •ee  J 

Smith  V.  Pike  (3),  Doe  d.  Roffey  v.  Harbroic  (4),  are  authorities  to 

shew  that  the  Court  will  not  presume  the  possession  to  be  adverse 

under  such  circumstances. 

Cur,  adv.  I'ult, 

Lord  Denman,  Ch.  J.  on  a  subsequent  day  in  this  Term  (May  4th), 
delivered  the  judgment  of  the  Court  : 

The  fact  being  clear  that,  within  the  terms  of  3  &  4  Will.  IV. 
c.  27,  s.  3,  the  plaintiff's  mother  was  dispossessed  or  discontinued 

(1)  24  R.  E.  529  (5  B.  &  Aid.  687).  (4)  3  Ad.  &  El.  67,  w. ;  1  N.  &  M. 

(2)  2  Dowl.  &  By.  38.  422. 

(3)  3  B.  &  Ad.  738. 
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Dob  d«       the  possession  or  receipt  of  the  rents  above  forty  years  before 
9.  the  action  brought,  the  action  is  clearly  barred  by  section  17 

Pramston.  q{  jjj^  same  statute.  Some  argument  was  raised  on  the 
question  whether  the  possession  was  adverse  or  nott  but  the 
terms  of  that  clause  are  unequivocal,  and  one  of  its  objects 
was  to  avoid  the  necessity  of  inquiring  into  facts  of  so  ancient 
a  date. 

If  the  persons  actually  in  possession  could  be  shewn  to  have 
held  under  him  through  whom  the  plaintiff  claims,  the  possession 
of  the  former  might  be  regarded  as  the  possession  of  the  latter : 
but  in  this  case  there  was  not  a  single  fact  from  which  such  an 
inference  could  be  drawn.  On  the  contrary,  the  departure  of 
the  former  possessors  to  a  distance,  without  appearing  to  have 
received  any  rent  or  made  any  demand,  is  the  strongest  evidence 
of  their  intending  to  abandon  at  once  all  occupation  and  all  claim 
of  ownership.  And  as  the  title  of  the  plaintiff's  ancestor  rested 
on  no  documents,  but  was  merely  evidenced  by  possession  at  an 

[  *H7  J  early  ^period,  the  ancestor's  entire  desertion  of  the  premises  for 
so  long  a  time  goes  far  to  shew  a  consciousness  that  the  anterior 
occupation  was  without  title.  It  is  true  that  if  Mrs.  Gorbyn  was 
the  owner,  her  husband  was  tenant  by  the  courtesy,  and  their 
son's  right  of  possession  did  not  accrue  till  after  his  father's 
death ;  but  this  furnishes  no  answer  to  the  positive  enactment 
of  limitation  in  the  seventeenth  clause.  It  is  true  also  that  in 
the  cases  cited  at  the  Bar  this  Court  shewed  a  strong  indisposi- 
tion to  presume  a  possession  adverse,  which  might  be  lawful 
consistently  with  the  facts  found :  of  these  cases  no  more  need 
be  said  on  the  present  occasion,  than  that  they  were  not  brought 

within  the  late  statute. 

Hide  refused. 
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REX  V.  The  INHABITANTS  op  WHITNEY.  isss. 

April  2S, 
(3  Adol.  &  Ellis,  69—72 ;  S.  C.  4  N.  &  M.  594;  1  H.  &  W.  147 ;  4  L.  J.  - — 

(N.  S.)  M.  C.  86;  S.  C,  at  Nisi  Prius,  7  Car.  &  P.  208.)  [  69  ] 

If  a  Judge  at  Nisi  Prius,  being  pressed  to  say  whether,  upon  the 
evidence  before  him,  a  particular  structure  comes  within  the  description 
of  a  bridge,  giyes  his  opinion  on  that  point,  as  upon  a  question  of  fact, 
the  alleged  inaccuracy  of  such  opinion  is  no  ground  for  moving  to  set 
aside  the  verdict  on  account  of  misdirection. 

Upon  a  question,  whether  a  particular  structure  be  a  bridge  or  a 
culvert,  the  fact  of  its  being,  without  parapets  is  not  decisive. 

Nor  the  fact  that  it  is  built  over  water  flowing  in  a  channel  between 
banks ;  though  nothing  can  be  a  bridge  which  is  not  built  over  such  a 
flow  of  water  (1). 

Indictment  against  the  parishioners  of  Whitney,  Herefordshire, 
for  non-repair  of  a  public  horse  and  carriage-way,  containing  in 
length  874  yards,  &c.  The  indictment  was  in  the  common  form, 
stating  that  the  defendants  ought  to  have  repaired,  &c.  At  the 
trial,  before  Park,  J.,  at  the  Herefordshire  Spring  Assizes,  1835,  the 
defendants  contended  that,  assuming  them  to  be  liable,  deduction 
was  at  all  events  to  be  made  in  respect  of  a  bridge,  and  300  feet  of 
road  at  each  end  of  it,  which  lay  within  the  termini  specified  in  the 
indictment.  The  fabric  which  the  defendants  called  a  bridge  was  a 
dtone  arch,  nine  feet  wide,  built  across  a  mill-stream,  and  five  feet 
and  a  half  above  the  water ;  the  date  upon  it  was  1762.  It  was  not 
proved  that  the  bridge  had  ever  had  any  parapets ;  it  had  none 
during  the  time  referred  to  in  the  indictment ;  and  on  this  account, 
.surveyors,  who  were  called  for  the  defendants,  gave  their  opinion 
that  it  was  not  a  bridge,  but  a  culvert.  It  also  appeared  that  some 
years  ago  the  defendants  had  been  indicted  for  non-repair  of  the 
road  between  the  same  termini,  including  the  part  now  in  dispute, 
and  had  pleaded  guilty :  and  it  was  contended  that  this  was  con- 
clusive against  them  as  to  the  whole  length  of  road  mentioned  in  the 
present  indictment.  These  points  were  discussed  before  the  learned 
Judge  at  the  trial ;  and  he,  after  adverting  to  the  opinion  delivered 
by  the  surveyors,  and  observing  that  if  there  had  originally  been  a 
parapet,  which  had  been  thrown  down,  the  *case  would  have  been  [  '70 1 
different,  said  to  the  defendant's  counsel — *'  I  should  say  this  is  a 
culvert,  if  you  throw  it  on  me  to  decide.    I  think  that,  in  fact,  a 

(1)  But  there  need  not  be  a  flow  of      Inhabitants  of  Derby Bhire  (1842)   2 
water  under  every  arch ;   see  R.  v.      Q.  B.  745. — ^F.  P. 
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Rex         thing  of  this  kind  is  not  a  bridge.    And  it  seems  to  me  that 
The  Ikhabi-  yo^  ^ave  concluded  yourselves  upon  the  former  indictment."   The 
wmTWET     q^^stion  which  he  left  to  the  jury  was,  whether  or  not  the  road 
was  out  of  repair.     Verdict  for  the  Crown. 

Talfourdf  Serjt.  now  moved  for  a  new  trial  on  the  ground  of 
misdirection : 

The  question,  what  constitutes  a  bridge,  is  a  matter  of  law,, 
and  was  so  treated  in  Rex  v.  The  Inhabitants  of  Oxfordshire  (l) 
by  Lord  Tbnterden,  who  said  that  it  appeared  to  turn  upon  the 
meaning  of  "flumen,"  or  "cursus  aquae,'*  the  words  used  in  old 
indictments  to  denote  that  over  which  a  bridge  is  built.  And  he 
construed  those  words  as  signifying  "  water  flowing  in  a  channel 
between  banks  more  or  less  defined."  The  learned  Judge,  there- 
fore, in  this  case,  was  mistaken  in  point  of  law,  when  he  laid  down 
that  a  structure,  built  across  such  a  channel,  was  not  a  bridge 
because  it  wanted  parapets.  If  the  jury,  under  such  direction,  have 
found  that  to  be  a  bridge  which  is  not  one  in  point  of  law,  it  is  for 
this  Court  to  rectify  the  finding.  Nor  was  it  correct  to  say  that  the 
defendants  had  concluded  themselves  by  submitting  to  the  former 
indictment.  It  is  clearly  shewn  in  2  Wms.  Saund.  159  c,  note  10  to 
Rex  V.  Stotufhton  (2),  that  a  submission,  or  verdict  for  the  Crown,  is. 
not  always  conclusive  of  liability  for  the  future.  The  defendants  did 
not  contend  at  the  trial  that  the  former  judgment  was  no  evidence,. 
[  •71  ]  but  only  that  it  was  *not  conclusive  as  to  the  place  now  in  dispute. 
It  was  clear  that,  on  the  former  occasion,  the  parishioners  were 
liable  for  some  part  of  the  road,  and  therefore  judgment  might 
have  gone  against  them  if  that  part  was  unrepaired,  though 
they  were  not  liable  for  the  rest.  If  the  structure  in  question 
was  a  bridge,  and  the  parish  liable  to  repair  it,  they  must  have 
been  so  by  prescription  :  Rex  v.  Inhalntauts  of  Hendon  (3) ;  and 
no  prescriptive  liability  to  repair  a  bridge  was  charged  in  [the 
former  indictment,  or  in  this. 

Lord  Denman,  Ch.  J. : 

I  think  there  is  no  ground  for  the  motion.     If  the  learned 
Judge  had  said  that,  in  point  of  law,  a  structure  without  parapeta 

(1)  35  E.  E.  302  (I  B.  &  Ad.  289).  (3)  38  E.  E.  333  (4  B.  &  Ad.  628). 

(2)  dth  ed. 
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was  no  bridge,  his  ruling  would  have  been  quite  wrong.    But         Bbx 
here  he  was  called  upon  to  say  whether  this  building  was  a  the  inhabi 
bridge  or  not,  and  he  said,  "  If  you  throw  it  upon  me,  I  say,     whwnbt 
as  a  fact,  that  a  thing  of  this  kind  is  not  a  bridge ;  "  not  putting 
it  as  a  matter  of  law,  but  as  his  view  of  the  faet  with  respect 
to  the  want  of  parapets  in  a  building  like  this  which  was  in 
question.    The  want  of  parapets  does  not  prevent  a  structure 
from  being  a  bridge,  nor  does  the  mere  fact  of  an  arch  passing 
over  a  stream  necessarily  make  it  a  bridge.    As  to  the  circum- 
stance of  the  defendants  having  submitted  to  a  former  indict- 
ment, that  of  itself  was  not  conclusive ;  but  the  learned  Judge 
appears  only  to  have  laid  it  down  as  a  fact,  the  consequence  of 
which  it  was  difficult  for  the  defendants  to  escape  from. 

LiTTLEDALE,  J.  *. 

The  learned  Judge  did  not  lay  down  any  proposition  of  law  as  to 
the  want  of  parapets,  or  ^the  consequences  of  the  former  indict-       [  *72  ] 
ment ;  what  he  said  was  merely  that,  taking  the  two  things  together, 
there  was  fair  ground  for  saying  that  the  place  in  question  was 
part  of  the  highway.     There  ought,  therefore,  to  be  no  rule. 

Patteson,  J. : 

I  am  of  the  same  opinion.  I  take  the  decision  in  liex  v.  The 
Inhabitants  of  Oxfordshire  (l)  to  be,  not  that,  wherever  such  a 
stream  exists  as  is  there  described,  any  thing  thrown  over  it  is 
necessarily  a  bridge ;  but  that  there  must  be  such  a  stream  for 
the  structure  to  be  a  bridge. 

Coleridge,  J.  concurred. 

Rule  refused. 


AVEEY  V.  CHESLYN.  i835. 

April  2i. 
(3  Adol.  &  Ellifl,  76—79 ;  S.  C.  5  N.  &  M.  372 ;  1  H.  &  W.  283.)  

An  allegation  that  A.  is  tenant  for  the  life  of  M.,  is  eupported  by  L  '  ^  J 

proof  that  A.  and  B.,  bein<^  joint  tenants  for  the  life  of  M.,  conveyed 
their  estate  by  lease  and  release  to  A.,  without  an  intermediate  party. 

Issue  being  joined  on  an  allegation  by  plaintiff  that  a  cornice  was 
fixed  to,  and  not  of  right  removable  from,  the  freehold,  the  Judge 

(1)  35  B.  B.  302  (1  B.  &  Ad.  289). 
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CHB8LTN. 


Avery  desired  the  jury  to  find  for  defendant  if  they  considered  that  the  cornice 

*•  _  was  ornamental  merely,  fixed  during  the  tenancy,  capable  of  removal 

without  substantial  injury  to  the  freehold,  and  so  removed  in  fact 
during  the  tenancy.  The  jury  found  for  the  plaintiff:  Held,  no 
misdirection. 

Case.  The  declaration  alleged  that  the  plaintiff  was  seised 
pur  outer  vie  of  a  messuagey'&c.y  and  that  defendant,  being  his 
tenant,  wrongfully,  &c.,  pulled  down,  tore  down,  and  removed 
the  cornices  of  divers  to  wit  ten  rooms :  Pleas,  1.  Not  guilty. 
2.  That  the  plaintiff  was  not  seised  in  manner,  &c.    8.  (Not 

r  '76  ]  material).  4.  *As  to  pulling  down  a  cornice  in  one  room,  that 
the  said  cornice  was  a  wooden  cornice,  and  was  the  property  of, 
and  fixed  up  by  the  defendant  during  his  tenancy  and  occupa- 
tion, at  his  own  expense,  with  screws  only,  and  for  the  purpose 
of  ornament ;  and  that  the  cornice  remained  so  fixed  up  and 
merely  ornamental  till  the  time  next  mentioned ;  and  that  the 
defendant,  before  the  end  of  his  tenancy,  and  whilst  in  occupa- 
tion of  the  premises,  at  his  own  expense,  carefully  and  skilfully 
unscrewed,  pulled  down,  and  removed  the  said  cornice,  (the 
same  having  been  from  the  time  when  it  was  so  fixed  up  to 
the  time  when  it  was  pulled  down  and  removed,  and  being  at 
the  last-mentioned  time,  removable  by  law  and  of  right  by  the 
defendant  as  such  tenant) ;  that  the  defendant  did  no  unnecessary 
damage,  &c. ;  and  that  before  the  end  of  his  tenancy  and 
occupation  he,  at  his  own  expense,  repaired  all  damage  which 
had  arisen  from  the  fixing  up  and  pulling  down  of  the  said 
cornice.  Issue  was  joined  on  the  first  three  pleas.  Eeplication 
to  the  fourth  plea,  that  the  said  cornice,  at  the  time  when,  (be, 
was  fixed  and  plaistered  to  the  wall  of  the  said  room,  and, 
before  the  time  when  the  same  was  so  pulled  down  and  removed, 
had  become,  and  was  at  that  time,  afiixed  to  the  freehold  of  the 
dwelling-house,  and  was  not,  at  the  time  when  the  same  was 
so  pulled  down  and  removed,  removable  by  law  and  of  right  by 
the  defendant  as  such  tenant  in  manner,  <&c.  Issue  was  joined 
on  this  replication.  On  the  trial  before  Coleridge,  J.  at  the  last 
Monmouth  Assizes,  it  appeared  that  the  plaintiff  and  a  person 
named  Davies,  being  seised  jointly  ji^tH*  auter  vie  of  the  premises, 
conveyed  their  estate  by  lease  and    release  to  the  plaintiff. 

[  •77  ]       Evidence  was  given  as  to  *the  manner  in  which  the  cornice  was 


VOL.  XLii.J      1885.     K.  B.     8  AD.  &  EL.  77—78.  888 


fixed  to  and  removed  from  the  house,  and  as  to  its  being  Avebt 
ornamental  or  not.  The  learned  Judge  was  of  opinion  that  the  ghbslyn. 
seisin  of  the  plaintiff,  as  laid  in  the  declaration,  was  sufficiently 
proved :  but  he  reserved  leave  to  the  defendant  to  move  for  a 
rule  to  enter  a  nonsuit  upon  this  point:  and  he  then  desired 
the  jury  to  say  whether  the  cornice  was  merely  a  matter  of 
ornament,  fixed  during  the  tenancy,  capable  of  removal  without 
doing  substantial  injury  to  the  freehold,  and  so  removed  in  fact 
during  the  tenancy ;  and  said  that,  in  that  case,  their  verdict 
should  be  for  the  defendant.  Verdict  for  the  plaintiff,  damages  602. 

R.  V.  Richards  now  moved  for  a  nonsuit  to  be  entered  upon 
the  point  reserved,  or  for  a  new  trial  on  the  ground  of  mis- 
direction, and  also  on  the  ground  of  excessive  damages : 

First,  the  conveyance  is  by  two  joint  tenants  'pur  aiiter  vie  to  one 
of  themselves,  without  the  intervention  of  an  intermediate  party. 
Unless  the  Court  shall  consider  this  to  amount  to  a  release  by 
the  one  joint  tenant  to  the  other,  the  seisin  is  not  proved  as 
laid.  Then  as  to  the  cornice,  the  fact  of  its  being  removed 
without  damage  ought  not  to  have  gone  to  the  jury :  that  was 
not  a  part  of  the  traverse  taken  in  the  replication.  The 
plaintiff  was  entitled  to  raise  the  question ;  but  in  fact  he  did 
not  do  so  on  the  pleadings.  The  right  to  remove,  which  was 
the  only  question  on  this  issue,  cannot  be  impaired  by  any 
impropriety  in  the  manner  of  removing,  although  such  impro- 
priety may  be  ground  for  a  distinct  complaint.  In  fact  the 
plea  alleges  that  the  damage  was  repaired,  and  this  is  not 
traversed  in  the  ^replication.  The  replication  amounts  only  to  [  *78  ] 
an  issue  of  law. 

LoBD  Dbnman,  Ch.  J. : 

With  respect  to  the  point  of  the  seisin,  you  may  consider  that 
the  rule  is  refused,  unless  we  inform  you  otherwise  hereafter  (i). 
It  does  not  appear  to  me  that  there  was  any  misdirection.  The 
fact  of  the  removal  without  damage  was  put  as  a  test  of  the 
way  in  which  the  cornice  was  fixed.  It  is  true  that  the  jury 
may  have  misunderstood  this,  and  may  have  given  damages  for 

(1)  No  such  intimation  was  afterwards  giren.  See  Co.  Litt.  9  b,  193  a,  273  b. 
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AvEBv       injury  done  in  the  removal ;    but  that  goes  to  the  point  of 
Chesltk.     excessive  damages,  or,  perhaps,  it  might  be  a  ground  for  motion 
as  upon  a  verdict  against  evidence. 

LiTTLEDALE,  J.  : 

The  direction  of  the  learned  Judge  appears  to  me  quite  correct. 
It  was  right  to  direct  the  jury  to  inquire  whether  the  cornice 
was  ornamental,  whether  it  was  capable  of  being  removed,  and 
whether  it  was  removed  during  the  tenancy.  It  was  also  correct 
that  they  should  inquire  whether  it  was  removable  without 
injury,  and  was  so  removed  in  fact.  The  jury  were  not  told 
that,  if  injury  was  in  fact  done,  the  cornice  was  not  removable. 

Patteson,  J. : 

It  seems  to  me  that  there  should  be  no  rule  as  to  the  issue 
on  the  replication  to  the  fourth  plea.  If  it  be  a  mere  issue  of 
law,  that  ought  rather  to  be  objected  to  in  arrest  of  judgment. 
But  it  involves  fact  as  well  as  law ;  and  it  seems  to  amount  to 
[  *79  ]  an  informal  *issue  of  fact.  It  seems  to  me  also,  as  to  the 
direction,  that  the  fact  of  the  removal  without  injury  was 
suggested  to  the  jury  only  as  a  test  of  the  way  in  which  the 
cornice  was  faed :  and  it  formed  a  very  good  test. 

Coleridge,  J.  concurred. 

Rule  granted,  as  to  the  point  of  excessive  damages 
only. 


1835.  PATE8HALL  v.  TRANTER. 

AprU21.       ^g  ^^^j  ^  jjy.^^  103—106 ;  S.  C.  4  N.  &  M.  649 ;  1  H."  &  W.  178 ;  4  L.  J. 

[  103  ]  (N-  S.)  K  B.  162.) 

The  buyer  of  a  horse  warranted  sound  may  recover  in  a  special  action 
of  assumpsit  for  a  breach  of  the  warranty,  though  he  never  returned 
the  horse,  and  though  he  neglected  to  inform  the  defendant  of  the 
unsoundness  for  several  months  after  it  was  discovered. 

Assumpsit  on  the  warranty  of  a  horse.  There  were  special 
counts  on  the  contract,  and  indebitatus  counts  for  the  value 
of  the  horse.     On  the  trial  before  Park,  J.  at  the  Hereford 
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Spring  Assizes,  1834,  it  appeared  that,  in  November,  1832,  the    Patbshall 

plaintiff  bought  the  horse,  warranted  sound,  of  the  defendant,     tranteb. 

who  was  a  grocer :  that  the  horse,  when  bought,  was  in  a  bad 

condition,  and  required  physic :  that  after  the  expiration  of  two 

months  he  was  tried  in  a  carriage,  and  found  unfit  for  work ; 

a  farrier  was  then  sent  for,  and  various  remedies  administered 

for  three  months.     The  horse  was  found  to  be  paralysed  in  the 

spine,  and  it  was  not  disputed,  in  argument  on  the  motion  for 

a  new  trial,  that  this  unsoundness  existed  at  the  time  of  the  sale. 

In  July,  1833,  the  plaintiff  sent  a  message  to  the  defendant, 

informing  him  that  the  horse  was  unsound,  enquiring  what  the 

defendant  wished  the  plaintiff  to  do,  and  stating  that  the  plaintiff 

would  send  the  horse  back.     The  defendant  refused  to  take  him. 

No  reason  was  given  (except  by  the  above  evidence)  for  the  delay 

in  applying  to  thei  defendant,  and  it  appeared  that,  between 

the  time  of  the  purchase  and  that  of  sending  the  message,  the 

plaintiff  had  frequently  passed  the  defendant's  house,  but  had  not 

called  there.    The  learned  Judge  was  of  opinion  that  the  plaintiff, 

in  order  to  insist  upon  the  breach  of  warranty,  ought  to  have 

returned  the  horse  at  the  earliest  opportunity  after  discovering 

the  unsoundness ;   more  especially  as  the  defendant,  from  the 

nature  *of  his  business,  was  probably  unacquainted  with  horses :       [  *104  ] 

and  that  the  horse  had  been  detained  for  a  time  which  was 

clearly  unreasonable  under  the  circumstances.    He  therefore 

directed   a  nonsuit.     Ludlow,    Serjt.    in    Easter    Term,  1834 

(April  17th),  moved  for  a  new  trial,  and  referred  to  Fielder  v. 

Starkin  (i),  and  Caswell  v.  Coare  (2). 

(Parks,  J. :  According  to  the  judgment  of  this  Court  in  Street 
V.  Blay  (3),  the  purchaser  of  a  specific  chattel,  having  accepted  it, 
not  only  is  not  bound  to  return  it  on  a  failure  of  warranty,  but 
cannot  do  so.) 

A  rule  nisi  having  been  granted, 

F.  V.  Lee  now  shewed  cause : 
The  question  is,  whether  Fielder  v.  Starkin  (i)  is  not  over- 

(1)  2  B.  B.  700  (1  H.  BL  17).  (3)  36  B.  B.  626  (2  B.  &  Ad.  456). 

(2)  10  B.  B.  606  (1  Taunt.  566). 
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Patbbhall   ruled,  or  at  least   disqualified,    by  subsequent  cases.     Lord 

Mm 

Tranteb.  Louohbobough  there  held  that,  if  a  horse  sold  with  warranty 
of  soundness  be  proved  to  have  been  unsound  at  the  time  of 
sale,  it  is  not  necessary,  for  maintaining  an  action  on  the 
warranty,  that  he  should  be  returned  to  the  seller.  But  in 
Adam  v.  Richards  (i)  the  Court  of  Common  Pleas  said  that, 
''where  there  was  an  agreement  to  take  a  horse  back,  if  on 
trial  he  should  be  found  faulty,  though  it  were  accompanied 
with  an  express  warranty,  it  was  incumbent  on  the  purchaser 
to  return  the  horse  as  soon  as  the  faults  were  discovered.*' 
That  qualifies  the  proposition  laid  down  by  Lord  Louohbobough 
in  Fielder  v.  Star  kin  (2),  that  "no  length  of  time  elapsed  after 
the  sale  will  alter  the  nature  of  a  contract  originally  false." 
There  is  not,  for  the  present  purpose,  any  essential  distinction 
between  a  warranty  with  an  agreement  to  take  the  horse  back 
[  •los  ]  if  *found  faulty,  and  a  warranty  without  such  agreement.  In 
each  case  there  ought  to  be  a  return  in  reasonable  time. 
Li  Street  v.  Blay  (8)  Pabke,  J.  says,  "  According  to  the  general 
rules  on  the  subject  of  warranty,  a  vendee  is  bound  to  return 
the  article  as  soon  as  he  discovers  the  unsoundness." 

(LoBD  Denman,  Ch.  J. :  That  is  in  cases  where  he  is  bound 
to  return  it.) 

The  present  case  comes  within  the  principle  of  those  in  which 
it  has  been  held,  that  a  purchaser  of  goods  under  a  contract  that 
they  shall  be  of  a  particular  description  cannot  reject  them,  if  he 
has  disposed  of  them  as  his  own,  or  detained  them  more  than 
a  reasonable  time :  Parker  v.  Palmer  (4),  OkeU  v.  Smith  (6). 

(LoBD  Denman,  Ch.  J. :  Is  it  not  for  a  jury  to  say  what  is  a 
reasonable  time  under  the  circumstances  of  the  case  ?) 

There  may  be  so  clear  a  case  that  the  Judge  ought  not  to  leave 
it  to  the  jury.  In  Hunt  v.  Silk(e)  it  is  said,  that  where  a 
contract  is  to  be  rescinded,  it  must  be  rescinded  altogether, 

(1)  3  E.  E.  508  (2  H.  Bl.  67S).       (4)  23  E.  E.  313  (4  B.  &  Aid.  387). 

(2)  2  E.  E.  700  (1  H.  Bl.  17).       (5)  18  E.  E.  752  (1  Stark.  107). 

(3)  36  E.  E.  626  (2  B.  &  Ad.  456).    (6)  7  E.  E.  739  (5  East,  449). 
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"  and  the  parties  put  in  statu  quo."   Here  the  plaintiff,  by  return-    Pateshall 
ing  the  horse  at  the  time  when  he  offered  to  do  so,  could  not     tbantbb. 
have  put  the  seller  in  as  good  a  situation  as  he  was  in  at  the 
time  of  the  sale. 

Ludlmv,  Serjt.  and  -R.  V.  Richards^  contra : 

In  Govxpertz  v.  Denton  (i)  the  doctrine  of  Street  v.  Blay  (2), 
as  to  the  rejection  of  articles  purchased,  on  a  failure  of  warranty, 
was  recognized  by  the  Court  of  Exchequer;  and  Baylet,  B., 
adverting  to  the  latter  case,  said,  it  is  '*  there  laid  down  that 
a  purchaser  has  no  right  to  return  the  article,  unless  there  has 
been  a  condition  in  *the  original  contract  authorizing  the  return,  [  *i^^>  ] 
or  the  vendor  has  subsequently  consented  to  rescind  the  contract, 
or  unless  the  case  turn  out  to  be  one  of  fraud."  Here  the  plaintiff 
at  the  trial  proceeded  entirely  on  the  breach  of  contract,  and  did 
not  rely  upon  the  counts  which  supposed  a  contract  rescinded. 

Per  Curiam  (3) : 

We  think  ihsX  Fielder  \.  Starkin  (4)  is  not  overruled.    The  rule 
must  be  absolute.  ^^  ^^^^^^^^^ 


DOE  j>.  HERBEET  v.  JOHN  THOMAS  and  JOHN         isss. 

LEWIS.  ^^-2if'- 

(3  Adol.  &  Ellia,  123—129;  S.  C.  4  N.  &  M.  696.)  f  '^^  ^ 

Tenant  in  fee  simple  devised  land  to  his  wife,  her  heirs  and  assigns, 
for  eyer,  "  with  the  intention  that  she  may  enjoy  the  same  during  her 
life,  and  by  her  will  dispose  of  the  same  as  she  thinks  proper : "  Held, 
that  the  wife  took  a  fee ;  though,  in  a  later  part  of  the  will,  the  devisor 
limited  lands  in  fee  by  using  the  words  *' heirs  and  a^gns  for  ever," 
without  any  additional  words. 

Ejectment  for  messuages  in  Brecknockshire.  On  the  trial 
before  Gumey,  B.  at  the  Brecknockshire  Lent  Assizes,  1884, 
a  verdict  was  found  for  the  plaintiff,  with  leave  reserved  to  move 
to  enter  a  verdict  for  the  defendants.  In  Easter  Term  last 
John  Evans  obtained  a  rule  accordingly.     Several  questions 

(1)  1  Or.  &  M.  207.  dale,  Patteson,  and  Coleridge,  JJ. 

(2)  36  B.  B.  626  (2  B.  &  Ad.  456).  (4)  2  B.  B.  700  (1  H.  Bl.  17). 

(3)  Lord  Denman,  Ch.  J.,  Little- 

R.B. ^VOL.  XLH.  22 
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Doe  d.       arose  upon  the  argument,  but  the  only  pomt  upon  which  the 
e.  Court  decided  was  the  construction  of    the  will  of   Herbert 

*Thoma8.  Herbert,  deceased,  who  had  died  seised  in  fee  of  the  premises 
in  question.  The  will  was  as  follows :  '*  I  give  and  bequeath 
to  my  dear  wife  Margaret,  her  heirs  and  assigns  for  ever,  the 
house  in  which  we  now  live  and  all  the  furniture  therein, 
and  all  other  the  property  of  which  I  die  possessed,  with  the 
intention  that  she  may  enjoy  the  same  during  her  life,  and  by 
her  will  dispose  of  the  same  as  she  thinks  proper  :  and  whereas 
my  father  did  by  his  last  will  give  and  bequeath  to  my  sister 
Susanna  Lewis  the  house  next  to  mine  "  (not  being  part  of  the 
premises  in  dispute),  ''  and  in  which  she  now  lives,  now,  in  case 
the  said  will  should  not  be  sufficient  for  the  purpose  of  giving 
her  the  said  house  as  aforesaid,  I  do  hereby,  as  far  as  in  me  lies, 
give  and  bequeath  to  her  the  said  Susanna,  her  heirs  and  assigns 
for  ever,  the  said  house  in  which  she  lives,  relinquishing  all 
right  and  title  to  the  same  which  I  may  have."    The  defendants 

[  *]24  ]  claimed  under  a  conveyance  in  fee  *made  to  them  by  the  wife 
after  H.  Herbert's  death;  and  it  was  admitted,  on  the  part 
of  the  lessor  of  the  plaintiff,  that  the  defendants  were  entitled 
to  the  verdict  if  the  wife  took  a  fee  under  the  will  in  the  property 
bequeathed  to  her. 

John  Wilson  and  Cooper  now  shewed  cause  : 

The  wife  took  an  estate  for  life,  with  a  testamentary  power 
of  appointment  as  to  the  remainder.  The  earlier  words  ^'  to  my 
wife,  her  heirs  and  assigns,  for  ever,"  would,  of  course,  give  a 
fee  simple,  were  it  not  for  the  words  which  follow,  **  with  the 
intention  that  she  may  enjoy  the  same  during  her  life,  and  by 
her  will  dispose  of  the  same  as  she  thinks  proper."  The  latter 
words  shew  that  the  devisor  did  not  intend  to  give  the  absolute 
fee :  and  such  a  construction  must  be  put  upon  the  will  as  will 
give  effect  to  all  the  words.  It  is  clear  that  the  devisor  knew 
that  the  words  "  heirs  and  assigns  for  ever,"  if  not  followed  by 
qualifying  words,  would  give  a  fee,  for  these  words  are  used 
simply,  and  by  themselves,  in  the  part  of  the  will  relating  to 
Susanna  Lewis.     In  an  Anonymous  case,  8  Leon.  71  (i).  A., 

(1)  PI.  108. 


•     * 
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seised  in  fee,  devised  to  his  wife  for  life,  and,  after  her  decease,       doe  d, 

she  to  give  the  same  to  whom  she  would ;  and  it  was  held  to  v. 

be  an  estate  for  life  only  in  the  wife,  with  authority  to  give  the      'Thomas. 

reversion  by  will.    In  the  Year  Book,  Tr,  16  Hen.  VII.  12  (i) 

(cited  in  Jennor  and  Hardie's  case  (2) ),  a  case  is  put  of  a  devise, 

that  A.  shall  have  lands  in  perpetmun  during  his  life ;  and  it 

ie  said  that  this  would  give  but  a  life  estate,  though  there  can 

be  no  doubt  *that  the  words  "  in  j>€rpetuum  "  would,  by  them-       [  •125  i 

selves,  have  given  a  fee  (3).     The  devisor's  intention  in  the 

present  case  probably  was  to  give  the  property  completely  to 

the  wife,  subject  only  to  the  restriction  of  not  being  able  to  alien 

during  her  life.     This  intention  might  have  been  fulfilled,  by 

giving  the  estate  to  the  wife  and  her  heirs,  to  the  use  of  herself 

for  life,  and,  after  her  death,  to  such  uses  as  she  should  by  will 

appoint.     The  will,   as  it  now  stands,  is  only  a  less  formal 

expression  of  the  same  intention.    The  words  in  the  Statute 

of  Uses  are,  ''to  the  use,  confidence,  or  trust "  (4) ;  these  words 

are  as  general  as  those  in  the  will,  ''  with  the  intention ; "  this 

may  therefore  be  construed  to  be  merely  an  informal  limitation 

of  an  use.    Much  latitude  has  been  given  as  to  the  expressions 

which  imply   an   use ;  thus  eCi  conditioner   ed  intentione,  have 

been  held  to  mean  so  even  in  a  deed  (5).      The  Anonymous 

case,  in  8  Leon.  71,  was  indeed  denied  to  be  law  in  Goodtitle 

d.  Pearson  v.  Otway  (6) ;  but  it  was  confirmed  by  Tomlinson  v. 

IHghton  (7),  and  by  Doe  d.  Thorley  v.  Thorley  (8).    In  Goodtitle  d. 

Pearson  v.  Otway  (6)  the  devise  was  to  P.  for  life,  and,  after  her 

death,  to  her  lawful  issue,  and,  if  she  should  have  no  issue,  that 

she  should  have  power  to  dispose  of  the  lands  at  her  will  and 

pleasure ;  and,  although  the  first  words  gave  the  estate  for  life 

expressly,  it  was  held  that,  in  default  of  issue,  P.  took  a  fee  by 

the  later  *  words  (9) ;  the  later  words,  there,  were  much  less      L  '126  \ 

(1)  The  case  ie  put  by  Fineux,  (6)  2  Wils.  7. 

Ch,  J.  of  K.  B.,  arguendo.  (7j  1   P.  Wms.   149,   154.     8.   C, 

(2)  1  Leon.  283.  10  Mod.  31. 

(3)  Br.  Abr.  Estates,  21  (referring  (8)  10  B.  E.  352  (10  East,  438, 439). 
to  Finenx,  Ch.  J.  ut  Biip,)  ;  Litt.  (9)  P.  was  heir-at-law  also;  but 
s.  586.  GuNDRY,  J.  said  that  she  took  an 

(4)  27  Hen.  VllL  c.  10,  s.  1.  estate  tail  and  a  fee  upon  contingency 

(5)  See  1  Sand.,  Uses  and  Trusts,  by  the  will,  and  had  a  fee  by  descent, 
c.  2,  s.  2,  p.  98  (4th  ed.  1824). 
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Doe  d.       definite  than  those  in  the  present  case.    In  Doe  d.  Ttiorley  y. 

f,,  Thorley  (i)  the  devise  was  to  the  wife  during  her  natural  life, 

Thomas.      ^^^  ^^ig^  ^^  j^^j.  disposal  afterwards  to  leave  it  to  whomsoever 

she  pleased :  and  the  estate  was  held  to  be  for  life  only,  with 
a  testamentary  power  of  appointment  by  virtue  of  the  later 
words,  which  are  less  strong  than  those  in  the  present  case  ;  for 
there  the  word  ''  leave  "  was  held  to  confine  the  exercise  of  the 
power  to  a  testamentary  appointment,  whereas  here  the  "  will " 
is  expressly  designated.  .  A  case  (2)  before  the  Statute  of  Uses, 
given  in  Fitzherbert's  Abridgment,  Devise,  22,  is  referred  to  in 
The  Earl  of  Bedford  v.  Rvsseliz),  and  again  in  1  Powell  on 
Devises,  p.  209  (4),  as  follows:  '^  If  a  man  devise  lands  to  another 
in  fee,  he  hath  the  use  and  title  of  it ;  but  if  it  be  limited  to  his 
use  for  his  life  only,  the  use  of  the  fee  shall  be  to  the  heir  of  the 
devisor ;  for,  by  the  limitation,  his  intent  shall  be  taken  to  be 
otherwise  than  it  would  have  been  taken  if  this  limitation  had 
not  been."  This  shews  that  the  words  "  heirs  and  assigns  "  here 
do  not  necessarily  give  a  fee.  If  there  be  any  inconsistency 
between  these  words  and  the  words  which  follow,  the  former 
may  be  rejected.  In  1  Sugden  on  Powers,  ch.  iii.  s.  1  (11)  &c.(5), 
\there  is  a  discussion  upon  some  of  the  cases  above  referred  to ; 
and,  among  others,  upon  the  two  cases  cited  from  Leonard. 
And  the  author  lays  it  down  (6)  that,  "wherever  a  power  is 
[  *127  ]  clearly  intended  to  be  given,  the  ^devisee  cannot  be  holden  to  take 
a  fee:"  and  it  is  also  said  (7),  that  the  ''rule  is  more  inflexible 
where  a  specific  mode  of  exercising  the  power  is  pointed  out ;  " 
which  is  the  case  here.  It  is,  besides,  a  general  rule,  that  the 
heir  is  not  to  be  disinherited  unless  the  intention  be  plain. 
Timeaell  v.  Perkins  (8)  is  a  strong  instance  of  this  rule. 

John  Evans  and  E,  V.  Williams,  contra ,  were  stopped  by 
the  Court. 

Lord  Denman,  Gh.  J. : 
We  all  think  it  perfectly  clear  that  the  wife  took  a  fee.    We 

(1)  10  R.  R.  352  (10  East,  438).  (5)  P.  121,  &c.  ed.  6,  1836. 

(2)  Tr.  30  Hen.  VI.  (6)  P.  125. 

(3)  Poph.  4.  (7)  P.  124. 

(4)  3i-d  ed.,  by  Jarman,  1827.  (8)  2  Atk.  102. 
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should  otherwise  have  to  reject  the  words  ''heirs  and  assigns,"        Dosd. 

for  the  purpose  of  giving  eflfect  to  other  words  which  are  not  v, 

inconsistent  with  them,  inasmuch  as,  if  the  wife  had  a  fee,  she      '^^ouab. 

would  enjoy  the  estate  during  her  life,  and  might  dispose  of  it 

by  will  as  she  thought  proper.    The  only  doubt  which  I  felt 

arose  upon  the  Anonymous  case,  from  8  Leon.  71.    But  it  is 

clear  that  that  case  is  not  an  authority  in  favour  of  the  plaintiff : 

there  the  devise  was  merely  for  life,  in  the  first  instance,  and, 

after  the  death  of  the  devisee  for  life,  the  remainder  was  to  go 

to  whomsoever  she  gave  it  to ;  the  Coubt  held  this  to  give  an 

estate  for  life,  with  a  power  to  appoint  the  remainder ;  and  they 

concluded  by  saying  that,  if  an  express  estate  had  not  been 

appointed  to  the  wife,  a  fee-simple  would  have  passed  by  the 

other  words;  and  this,  though  the  words  ''heirs  and  assigns" 

did  not  occur. 

LiTTLEDALE,  J. : 

I  am  of  the  same  opinion.  The  case  in  Leonard  is  to  be 
understood  as  my  Lord  has  explained  *it.  In  the  will  now  [  *128  ] 
before  us,  the  later  words  are  not  inconsistent  with  the  earlier. 
By  the  earlier  words  the  wife  had  that  power  which  the  later 
words  profess  to  give.  If  the  later  words  abridged  the  estate 
given  by  the  earlier  ones,  the  effect  might  be  different ;  as,  for 
instance,  if  the  later  words  shewed  an  intent  not  to  give  the  fee. 
This  inference  might  be  made,  if  there  were  a  limitation  over, 
as  there  was  in  Chycke's  case,  reported  in  Dyer  (i),  and  the  cases 
cited  in  Treby's  note  there,  two  of  which  are  Chamherlaine  v. 
Turner  (2),  and  Whiting  v.  Wilkins  (3).  There  might  therefore 
be  a  doubt,  if  there  were  first  a  limitation  in  fee,  and  afterwards 
a  devise  over.  But,  in  the  present  case,  the  later  words  amount 
only  to  a  permission  to  do  what  the  devisee  might  have  done 
without  the  permission.    I  have  no  doubt  whatever  on  the  point. 

Pattbson,  J. : 

I  am  of  the  same  opinion.    The  cases  cited  in  argument  go 
no  further  than  to  shew  that,  where  there  is  a  devise  for  life  in 

(1)  3  Dyer,  357  a.  (2)  Cro.  Car.  129.  (3)  1  Bulst.  219. 
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Dob  d.  the  first  instance,  a  power  to  dispose  of  the  property  after  the 
r.  death  of  the  devisee  may  in  some  instances  not  expand  the 

THOMAa  devisee's  estate  into  a  fee.  If,  in  this  case,  the  first  part  of 
the  devise  gave  a  life  estate  only,  that  would  be  so.  But  the 
words  in  the  first  part  are  "  heirs  and  assigns,'*  and  the  lessor 
of  the  plaintiff  must  cut  down  the  effect  of  these  words  by  subse- 
quent ones.  No  doubt  some  words  would  do  so ;  as  was  the  case, 
for  instance,  in  Barker  v.  Barker  (i),  where  the  devise  was  to 
A.  and  her  heirs,  and,  if  she  died  leaving  issue,  then  to  the 
issue:  and  it  was  held  that  A.'s  husband  could  not  be  tenant 

[  •129  ]  by  the  courtesy,  *because  the  wife  had  not  the  inheritance.  But 
no  subsequent  words  occur  in  the  present  case  capable  of  having 
such  an  effect.  There  is  no  devise  over,  no  abridgment  of  the 
estate:  there  is  merely  an  intention  expressed  that  the  wife 
should  have  power  to  do  that  which  she  would  be  entitled  to  do 
without  any  such  expression. 

GOLEBIDOE,  J. : 

I  am  of  the  same  opinion.    We  should  so  construe  the  will, 

as  to  give  effect  to  the  devisor's  intention  by  giving  effect  to  all 

the  words  used  by  him.    Now,  first,  there  is  clearly,  primd  facie, 

an  estate  in  fee-simple  devised.    I  do  not  say  that  words  might 

not  come  afterwards  which  would  shew  that  this  was  not  the 

intention  of  the  devisor.    But  here  the  later  words  only  express 

his  intention  that  the  wife  should  enjoy  for  her  life,  and  have 

the  power  of  devising  as  she  pleased.     If  we  held  that  these 

words  cut  down  the  meaning  of  the  earlier  ones,  we  should  be 

introducing,  in  one  part,  a  meaning  inconsistent  with  the  other 

part.    We  are  bound  to  see  whether  the  two  parts  do  not  admit 

of  a  consistent  meaning;  and  they  may  be  construed  consistently 

by  holding  that  the  devisor  meant  to  give  a  fee,  and  to  mention 

all  the  incidents  of  a  fee  which  occurred  to  him  at  the  time. 

This  I  believe  to  be  all  that  he  did  mean. 

Bule  absolute. 

(1)  29  R.  B.  91  (2  Sim.  249). 


[  1»2  ] 
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JOHN   EVANS  AND  JAMES  THOMAS  v.   DAVID         i«36. 

April  30. 

EVANS  (1). 

(3  Adol.  &  ElHs,  132—138;  S.  C.  1  H.  &  W.  239.) 

In  an  action  for  use  and  occupation  of  lands  by  the  sufferance  and 
permission  of  the  plaintiffs,  it  appeared  that  the  lands  were  let  by 
auction  by  the  plaintiffs,  E.  and  T.,  who  were  auctioneers,  to  the  defen- 
dant, under  conditions  which  stated  the  letting  to  be  "  By  E.  and  T., 
auctioneers.*'  One  of  the  conditions  was,  "The  rent  is  to  be  paid  into 
the  hands  of  E.  or  T.,  auctioneers,  or  to  their  order,  at  two  payments," 
&c.  At  the  foot  of  the  document  was  written,  "Approved  by  me, 
David  Jokes.'*  Jones  was  the  tenant  at  the  time  of  the  sale.  Nothing 
else  appeared  in  the  conditions  to  shew  on  whose  behalf  the  letting  was. 
The  plaintiffs  gave  evidence  to  shew  that  Jones,  being  indebted  to  them, 
had  authorised  them  to  let  the  lands  as  above,  pay  the  rent  due  to 
Jones's  landlord,  and  retain  any  surplus  in  satisfaction  of  their  own 
debt.  Evidence  to  a  contrary  effect  was  given  for  the  defendant.  The 
Judge,  in  summing  up,  left  it  to  the  jury,  whether  the  plaintiffs  had  let 
the  lands  on  their  own  behalf  and  as  creditors  of  Jones,  or  merely  as 
his  agents.  The  jury  found  a  letting  by  the  plaintiffs  on  their  own 
behalf. 

Held,  that  the  conditions  imported  a  letting  by  Jones,  E.  andT.  acting 
as  his  agents ;  and  that  the  document  ought  to  have  been  so  explained 
to  the  jury.  And  the  Judge  not  having  so  explained  it,  a  new  trial 
was  granted. 

Debt.  The  declaration  stated  the  defendant  to  be  indebted 
to  the  plaintiffs  in  the  sum  of  85Z.  **  for  the  use  and  occupation 
of  certain  lands  with  the  appurtenances  by  the  defendant  at  his 
special  instance  and  request  and  by  the  sufferance  and  permission 
of  the  said  plaintiffs  for  a  long  time  before  then  elapsed,  had 
held,  used,  occupied,  and  enjoyed ;  "  also  in  852.  for  the  use  and 
occupation  of  lands  with  the  appurtenances  of  the  said  plaintiffs, 
by  the  said  defendant  at  his  special,  &c.,  and  by  the  sufferance 
and  permission  of  the  said  plaintiffs,  for  a  long  time,  <&c.,  (as 
before);  also  in  other  sums  for  monies  lent,  paid,  had  and 
received,  and  on  an  account  stated.  Plea,  the  general  issue. 
At  the  trial  before  Gurney,  B.,  at  the  Cardigan  Spring  Assizes, 
1884,  the  case  for  the  plaintiffs  was  as  follows :  David  Jones, 
being  tenant  of  the  lands  in  question,  and  being  indebted  both 
to  the  plaintiffs  and  to  the  defendant,  made  an  arrangement 
with  the  plaintiffs,  who  were  auctioneers  m  partnership,  that 

(1)  See  this  case  and  others  of  the      Williams,  J.,  in   Wood  v.  Uaxter 
aame  class  cited  and  compared  by      (1883)  49  L.  T.  45. — B.  C. 
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EvAMB  they  should  let  the  lands  by  auction  upon  the  conditions  after- 
EvAKB.  mentioned,  should  pay  Jones's  landlord  the  rent  then  ^coming 
[  *133  ]  due  and  the  rent  for  the  next  year,  should  also  pay  the  rates  and 
other  charges  on  the  farm,  and,  after  such  payments,  should 
retain  to  their  own  use  the  overplus  of  the  rent  at  which  the 
lands  might  be  let,  and  should  have  a  certain  allowance  for 
collecting.  The  lands  were  let  by  auction.  The  conditions, 
which  were  read  at  the  letting,  were  in  these  words  : 

''Fields  let  by  auction  at  Veniog,  in  the  parish  of,  &c.,  on  the 
16th  day  of  October,  1832  (being  the  farm  of  Veniog),  subject 
to  the  following  conditions : 

''  By  Messrs.  Evans  and  Thomas,  auctioneers. 

''  First,  the  fields  are  let  from  to-day  till  Michaelmas  next,  free 
from  all  rates  (tithes  excepted). 

''  Secondly,  the  rent  is  to  be  paid  into  the  hands  of  John 
Evans  or  James  Thomas,  auctioneers,  or  to  their  order,  at  two 
moieties  or  payments,  that  is  to  say,  one  half  on  the  10th  day 
of  July  next,  and  the  remaining  half  on  the  29th  day  of 
September  following. 

"  Approved  of  the  above  conditions 

"  By  me,  David  Jonbs." 

After  which  followed  a  description  of  the  lots.  The  defendant 
took  the  lands  and  occupied  them.  The  plaintiffs  received  rent 
from  him  in  respect  of  them,  and  paid  it  over  to  the  landlord. 
At  the  close  of  the  plaintiffs'  case  the  defendant's  counsel  con- 
tended that  there  must  be  a  nonsuit,  for  that  the  plaintiffs,  who 
let  as  auctioneers,  could  not  maintain  an  action  for  use  and 
occupation;  and  Jarvis  v.  Chappie  (i)  was  cited.  The  learned 
Judge  over-ruled  the  objection,  saying  that  in  the  present  case 
there  was  an  express  contract  between  the  plaintiffs  and  the 
I  *i34  ]  defendant.  Evidence  *was  then  given  on  the  defendant's  part, 
to  shew  that  no  such  arrangement  existed  between  Jones  and 
the  plaintiffs  as  above  stated ;  that  they  let  the  premises 
and  received  the  rents  merely  as  his  agents,  and  that  the 
defendant  took  the  lands  upon  an  understanding  with  Jones 
(previous  to  his  supposed  arrangement  with  the  plaintiffs),  that 

(1)  2  Chitty,  387. 
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he  should  make  a  deduction  from  the  rent  in  respect  of  the  sum  Eyanb 
%vhich  he  owed  the  defendant.  The  learned  Judge  left  it  to  the  evans. 
jury  whether  the  plaintiffs  had  disposed  of  the  land  as  agents 
for  Jones,  or  on  their  own  behalf  as  creditors,  and  to  reimbui*se 
themselves  for  money  which  they  had  advanced ;  adding  that, 
in  the  latter  case,  the  defendant  could  not,  after  having  h^ard 
the  conditions  of  sale  read,  and  agreed  to  pay  the  rent  to  the 
plaintiffs,  avail  himself  of  an  alleged  private  arrangement 
between  himself  and  Jones  to  defeat  the  plaintiffs'  claim ;  and 
that,  even  if  such  arrangement  existed,  it  made  no  difference, 
as  the  defendant  had  agreed  to  pay  the  plaintiffs.  The  jury 
found  for  the  plaintiffs,  and  said  they  thought  that  the  plaintiffs 
had  let  to  the  defendant  under  the  agreement  between  them  and 
David  Jones,  on  their  own  account  as  creditors,  and  not  as 
agents.  In  the  ensuing  Term  John  Evans  obtained  a  rule  nisi 
for  a  nonsuit  to  be  entered  upon  the  objection  above  stated,  . 
or  for  a  new  trial  (i). 

Matde  now  shewed  cause  : 

There  is  no  reason  that  the  plaintiffs,  supposing  that  they  let 
the  land  as  auctioneers,  should  not  maintain  an  action  for  use 
and  "^occupation,  if  the  defendant  has  in  fact  occupied  by  their  [  *i35  j 
permission,  and  engaged  to  pay  them.  It  is  not  necessary  that 
the  party  bringing  such  a  suit  should  have  an  actual  title  to  the 
land,  and  the  declaration  does  not  in  both  counts  state  the  lands 
to  have  been  lands  of  the  plaintiffs.  If  a  defendant  has,  at  his 
request,  been  permitted  to  do  a  thing  which  the  plaintiff  might 
permit  or  refuse,  that  is  sufficient  consideration  for  a  promise. 
In  Lewis  v.  Willis  (2)  it  was  held  that  nil  habuit  in  tenementis 
was  no  answer  to  an  action  for  use  and  occupation ;  and  that 
case  is  recognised  as  authority  in  Curtis  v.  Spitty  (3).  ItuU 
V.  Vaughan  (4)  shews  that  this  action  may  be  maintained,  though 
the  plaintiff  have  not  a  complete  legal  right  to  the  premises,  and 
though  there  may  not  have  been  a  distinct  relation  of  landlord 
and  tenant  between  the  parties. 

(1)  It    was    denied,    on    shewing  ground  not  material  here. 
«au8e,  that  leave  had  been  reserved         (2)  1  Wils.  314. 
to  move  for  a  nonsuit.    The  rule  was         (3)  1  Bing.  N.  C.  17. 
also  for  reducing  the  damages,  on  a  W  ^  Price,  loT. 
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EvAKB  (GoLBRiDOE,  J. :  The  question  here  is,  whether  the  "  suffer- 

Evans.       ance,"  which  is  the  ground  of  action,  was  in  fact  the  sufferance 
of  the  plaintiffs  ?    You  assume  that  it  was.) 

There  was  an  agreement  between  Jones  and  the  plaintiffs  that 
the  plaintiffs  should  allow  such  persons  to  occupy  as  they  thought 
fit,  and  receive  the  rents ;  and  it  was  evident  that  the  defendant 
must  have  been  cognisant  of  that  engagement.  And  in  fact  the 
plaintiffs  had,  by  that  contract,  such  an  interest  in  the  lands 
as  entitled  them  to  let  upon  their  own  account :  it  is  not  correct  to 
say  that  they  let  as  auctioneers.  The  transaction  between  them 
and  Jones  amounted  nearly,  if  not  altogether,  to  an  assignment. 

(Patteson,  J. :  If  they  were  to  let  as  principals  it  is  strange 
that  the  condition  should  make  the  rent  payable  not  to,  but 
[  *is^>  ]      into  the  hands  of,  Evans  or  Thomas,  and  ^should  mention  them 
as  "  auctioneers.") 

That  is  merely  a  description  added  to  the  names.  The  payment 
is  not  to  be  made  to  them  **  as  auctioneers."  And  it  is  to  them 
"  or  to  their  order,*'  which  is  not  usual  in  the  case  of  agents. 

(LiTTLEDALE,  J. :  If  you  put  the  case  as  that  of  a  contract 
made  with  persons  not  having  title,  for  a  mere  permission  to 
occupy,  should  not  the  plaintiffs  have  declared  specially  on 
that  contract  ?) 

Sir  W.  W.  Follett  (with  whom  was  Evans),  contra  : 

To  render  this  action  maintainable,  there  should  have  been 
such  a  contract  as  would  place  the  plaintiff  and  defendant  in  the 
relation  of  landlord  and  tenant.  Mere  sufferance  and  permission^ 
in  the  strict  sense,  is  insufficient :  otherwise  a  steward  or  bailiff 
might  bring  an  action  for  use  and  occupation  against  any  person 
whom  he  had  permitted  to  occupy  under  his  employer. 

(He  was  then  stopped  by  the  Court.) 

Lord  Denman,  Ch.  J. : 
If  it  clearly  appeared  that  the  defendant  was  aware  of  such 
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an  arrangement  as  has  been  suggested,  between  the  plaintiffs       Evans 

and  David  Jones,  that  might  vary  the  case.    But  it  is  manifest       £vans. 

that  the  defendant  took  under  the  conditions  of  sale.    Now  the 

conditions  merely  import  that  fields  are  to  be  let  by  auction 

by  the  plaintiffs,  auctioneers,  and  it  cannot  be  doubted  that  the 

defendant  knew  that  David  Jones  was  owner.      Then  come 

the  words,   "  the  rent  is  to  be  paid  into  the  hands  of  John 

Evans  or  James  Thomas,  auctioneers,  or  to  their  order,'*  in 

certain  instalments ;  and  then  follows  '*  approved  of  the  above 

conditions,  by  me,  David  Jones."      Looking  at  these  conditions, 

which  in  fact  constituted  the  agreement,  there  is  no  proof  what* 

ever  that  the  defendant  considered  that  he  should  hold  *from       [  •i37  ]    . 

the  plaintiffs.     On  the  contrary,  the  signature  of  David  Jones 

shewed  that  he  was  not  to  hold  from  them. 

LiTTLEDALE,  J.  : 

I  am  of  the  same  opinion.  The  words  ^'  by  Messrs.  Evans 
and  Thomas,  auctioneers,"  shew  that  they  represented  them* 
selves  as  the  mouthpiece  of  the  person  really  letting.  Then, 
"  the  rent  is  to  be  paid  into  the  hands  of  John  Evans  or  James 
Thomas,  auctioneers,  or  their  order,"  and  at  the  end  is  added, 
"  approved  of  the  above  conditions,  by  me,  David  Jones."  It 
was  known,  therefore,  that  he  was  the  owner  ;  and  the  meaning 
was  "  I,  David  Jones,  authorise  you  to  let."  That  is  the  only 
authority  given.  It  is  true  that  he  goes  on  to  say,  "  pay  the 
rent  into  the  hands  of  John  Evans  or  James  Thomas,"  and 
payment  to  them  would  have  been  a  discharge.  But  they  are 
merely  agents.  The  lessor  is  David  Jones :  he  is  therefore  the 
only  person  to  sue. 

Patteson,  J. : 

The  question  here  does  not  turn  upon  the  objection  stated 
as  a  ground  of  nonsuit.  There  must  be  a  new  trial  on  the 
question  of  fact,  not  on  any  point  of  law.  The  question  of  fact 
is.  By  whose  permission  did  the  occupation  take  place,  and 
by  whom  was  the  contract  made  ?  That  is  in  general  a  matter 
to  go  to  the  jury  ;  but  if  the  question  depend  upon  the  construc- 
tion to  be  put  on  a  document  which  is  in  evidence,  then  it  rests 
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EvAHs  with  the  Court.  Here  the  conditions  of  sale  constitute  the  only 
Evans.  document,  and  upon  that  I  can  see  no  doubt.  If  the  plaintiffs 
let  for  themselves,  why  is  David  Jones's  name  added?  The 
plaintiffs  would  in  that  case  have  been  the  persons  to  sign. 
The  document  does  not  say  by  whom  the  premises  are  let.  It 
[  *i38  ]  is  true  that  the  *rent  is  to  be  paid  into  the  hands  of  ''  Messrs. 
Evans  and  Thomas,  auctioneers  :  "  but  this  amounts  only  to  an 
authority  given  by  Jones  to  pay  into  their  hands ;  indeed, 
it  is  more  than  authority;  it  is  an  express  direction.  This  was 
not  put  to  the  jury  by  the  learned  Judge.  He  has,  therefore, 
not  explained  to  them  the  proper  construction  of  the  document. 

COLERIDOE,  J. : 

At  first  I  thought  that  the  fact  was  properly  left  to  the  jury. 

But  as  it  was  to  be  determined  by  the  construction  of  a  document, 

the  effect  of  that  document  should  have  been  properly  explained 

to  them  by  the  Judge.    Here  the  letting  was,  professedly,  by  the 

plaintiffs  as  auctioneers,  and  Jones  signed  the  conditions.   There 

may  have  been  an  understanding  between  the  plaintiffs  and 

Jones,  that  the  plaintiffs  should  pay  themselves  out  of  the  rents. 

But  as  to  the  contract  of  the  defendant,  there  was  clearly  a 

misdirection.  »  i     i    ?  *   ^  *  •  i 

liiUe  absolute  for  a  new  tnm. 


1835.  BROOKS  V.   COCK  (I). 

May  1.  ^    ^ 
(3  Adol.  &  EUis,  138—142;  S.  C.  4  N.  &  M.  652;  1  H.  &  W.  129;  4  L.  J. 

[  1S8  ]  (N.  S.)  K.  B.  144.) 

The  proprietor  of  a  print  cannot  sue  for  an  invasion  of  his  copyright 
in  it,  under  stat.  17  Geo.  m.  c.  57  (2),  unless  the  date  of  publication  be 
engraved  upon  it,  pursuant  to  stat.  S  Geo.  II.  c.  13  (2),  s.  1. 

Case.  The  declaration  was  on  stat.  17  Geo.  III.  c.  57,  and 
stated  that  the  plaintiff  was  proprietor  of  a  certain  print, 
invented,  designed,  engraved,  &c.  in  Great  Britain,  and  was 
entitled  to  the  sole  right  and  liberty  of  printing,  reprinting, 
publishing,  and  selling  the  same ;  and  that  the  defendant,  while 

(1)  Graves  v.  Ashford  (1867)  L.  R.      the    International    Copyright    Act, 
2  C.  P.  410.  1852  (15  &  16  Vict.  c.  12)  s.  14.— 

(2)  These  Acts  are  extended  by      R.  C. 
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the  plaintiff  was  such  proprietor^  &c.,  copied,  and  published  and       Brooks 
sold  copies  of  the  said  print  without  the  plaintiff's  consent,  &c.        gock. 
Plea,  that  the  plaintiff,  on  the  several  days  and  times,  &c.,  *''had       [  *139  ] 
not,  and  was  not  lawfully  entitled  to,  and  is  not  so  entitled  to, 
the  sole  right  and  liberty  of  printing  and  reprinting  the  said 
print,  and  publishing  and  selling,"  &c.,  '*  in  manner  and  form 
as  in  the  said  declaration  is  alleged,  by  reason  that  no  date 
is  marked,  printed,  published  or  engraved  on  the  said  last- 
mentioned  print,  according  to  the  force  and  effect  of  the  statute 
in  such  case,"  &c.     Demurrer,  assigning  for  cause  that  the  plea 
raised  an  immaterial  issue.    Joinder. 

Piatt,  in  support  of  the  demurrer : 

It  18  true  that  the  stat.  17  Geo.  III.  c.  57,  on  which  this  action 
is  brought,  must  be  read  in  conjunction  with  stat.  8  Geo.  II. 
c.  18,  s.  1,  and  that  this  latter  Act  gives  the  copyright  of 
such  prints  as  are  there  described,  to  the  inventor  ''for  the 
term  of  fourteen  years,  to  commence  from  the  day  of  the  first 
publishing  thereof,  which  shall  be  truly  engraved  with  the 
name  of  the  proprietor  on  each  plate,  and  printed  on  every 
such  print  or  prints  "(i).  *But  these  words  do  not  make  [•140] 
the  engraving  of  the  name  and  date  a  condition  precedent  to 
the  vesting  of  the  property,  or  to  the  right  of  suing  for  an 

(1)  The  section  then  goes  on  to  and  protected  by  the  said  former  Act 
impose  penalties  for  pirating  '^  any  and  this  Act,  shall  be  extended,  con- 
such  print  or  prints."  tinned,  and  be  Tested  in  the  respective 

The  stat.  7  GJeo.  III.  c.  38,  proprietors,  for  the  space  of  twentj'- 
passed  '*to  amend  and  render  more  eight  years,  to  commence  from  the 
effectual"  the  former,  gives  **  the  day  of  the  first  publishing  of  any  of 
benefit  and  protection  of  the  said  the  works  respectively  hereinbefore 
Act  and  this  Act,"  subject  to  the  and  in  the  said  former  Act  mentioned." 
restrictions  and  limitations  which  The  stat.  17  Greo.  III.  c.  57,  "for 
are  afterwards  mentioned,  to  the  more  efiPectuaUy  securing  the  pro- 
engravers,  &c.  of  original  prints  perty  of  prints  to  inventors  and 
(s.  1),  and  also  of  prints  taken  from  engravers,"  &o.  after  referring  to  the 
any  picture,  drawing,  sculpture,  &c.  former  statutes,  enacts,  that  if  any 
(s.  2).  Section  5  enables  parties  to  engraver,  &c.  "  shaU,  within  the 
proceed  for  penalties**  in  like  manner,  time  limited  by  the  aforesaid  Acts, 
and  under  the  like  restrictions  and  or  either  of  them,  engrave,"  &o.  '*  or 
limitations,"  as  by  the  former  Act  is  in  any  other  manner  copy,"  &c.  '*  or 
appointed;  and  s.  7  enacts,  '*that  shaU  publish,  sell,"  &c.  <*any  copy 
the  sole  right  and  liberty  of  printing  or  copies  of  any  historical  print," 
and  reprinting  intended  to  be  secured  &c.,  '*or  any  other  print  or  prints 
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BB00K8  invasion  of  it.  Those  rights  accrue  **  from  the  day  of  the  first 
Cock.  publishing"  of  the  print;  they  are  not  modified  by  the  sub- 
sequent words  of  direction,  '^  which  shall  be  truly  engraved  with 
the  name  of  the  proprietor  on  each  plate."  Newton  v.  Cowie  (i) 
is  indeed  a  contrary  decision,  and  the  Court  of  Common  Pleas 
there  must  have  construed  the  words  as  conditional.  The 
judgment,  grounded  on  such  a  construction,  may  require  to  be 
reconsidered.  In  this  Court  no  decision  to  the  same  effect  has 
been  given  upon  these  statutes. 

(ThesigeVy  contra ^  mentioned  Thompson  v.  Symonds  (2). 

Lord  Denman,  Ch.  J. :  Lord  Ellenborouoh,  in  Rowoi'th  v. 
IVilkes  (3),  differed  from  the  opinions  expressed  in  that  case.) 

The  \'iews  taken  of  this  and  similar  Acts  have  been  various  (4) ; 
the  Court  will  not  incline  to  that  which  is  unfavourable  to 
property. 

(Lord  Denman,  Ch.  J. :  It  is  the  proprietor's  own  fault  if  he 
suffers  a  hardship.    It  is  easy  for  him  to  comply  with  a  regula- 
tion which  is  very  simple  and  useful,  and  which  makes  the  date 
[  *Hi  ]      part  *of  the  description  of  the  plate  to  be  protected.) 

At  all  events,  the  statute  17  Geo.  III.  c.  57,  which  was  passed 
for  the  purpose  of  enlarging  the  privileges  of  the  artist,  gives 
him  a  right  of  action  for  injuries  to  his  copyright,  without  any 
such  restriction  or  condition  as  is  supposed  to  attach  under  the 
previous  statute.     ^ 

(Patteson,  J. :  That  statute  was  under  consideration  in  Newton 
V.  Cowie  (i). 


whatsoever,  which  hath  or  have 
been,  or  shall  be,  engraved,"  &c. 
**  in  any  part  of  Great  Britain, 
without  the  express  consent  of  the 
proprietor  or  proprietors  thereof," 
such  proprietor  or  proprietors  shall 
and  may,  in  a  special  action  on  the 
case,  recover  such  damages  as  a 
jury  shall  assess.    .    .    . 


(1)  29  R.  B.  541  (4  Bing.  234). 

(2)  2  B.  B.  526  (5  T.  B.  41). 

(3)  10  B.  B.  642  (1  Camp.  94). 

(4)  See  the  cases  collected  in 
Netuton  v.  Cowie,  29  B.  B.  541  (4 
Bing.  234) ;  and  the  notes  to  1  Chitty's 
Statutes,  tit.  Copyright — Engravings 
and  Prints. 
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LoBD  Denman,  Ch.  J. :  The  statutes  are  evidently  connected       Bbookb 
yfiih  each  other.)  cock, 

Beckford  v.  Hood  (i)  is  an  analogous  case,  and  favourable  to  the 
plaintifif. 

ThesigeVy  contra,  was  stopped  by  the  Court. 

Lord  Denman,  Ch.  J. : 

The  last-cited  decision  turned  upon  the  words  of  a  statute 
differently  framed  from  those  in  question.  It  is  unnecessary 
to  say  more  than  that  Newton  v.  Coioie  was  decided  on  great 
consideration,  and  must  govern  the  present  case. 

LiTTLEDALE,  J.  : 

I  think  that  the  judgment  of  the  Court  of  Common  Pleas 
in  Newton  v.  Coicie  was  perfectly  correct.  The  words  "  which 
shall  be  truly  engraved  on  each  plate  "  are  not  merely  directory, 
but  make  such  engraving  part  of  the  thing  to  be  protected. 
The  stat.  17  Geo.  III.  c.  57,  was  intended  only  to  give  the  pro- 
prietors of  plates  a  further  remedy.  Before  that  Act,  the  person 
infringing  the  copyright  was  liable  only  to  forfeit  his  plate  and 
prints,  and  five  shillings  for  each  print.  As  many  engravings 
are  published  at  a  great  expense,  this  was  an  insufficient  remedy 
for  their  being  pirated ;  and  therefore  the  Act  of  17  Geo.  III. 
c.  57,  was  passed,  ^enabling  the  proprietor  to  recover  damages  [  *142  ] 
in  an  action  on  the  case. 

Pattbson,  J. : 

Newton  v.  Coivie  (2)  is  expressly  in  point.  The  judgment  must 
be  for  the  defendant. 

CoLBBiDOB,  J.  concurred. 

Judgment  for  the  dejendant. 

(1)  4  B.  E.  527  (7  T.  E.  620).  (2)  29  B,  E.  541  (4  Bing.  234). 


852  1835.     K.  B.    3  AD.  &  EL.  171—172.  [r.r. 

1835.  RIDGWAY  V.   The  HXJNGERFORD  MARKET 

^'-  COMPANY  (1). 

[  1^^  ]         (3  Adol.  &  Ellis,  171—180;  S.  C.  4  N.  &  M.  797 ;  1  H.  &  W,  244  ;  4  L.  J. 

(N.  S.)  K.  B.  157.) 

A  Beryant,  discharged  for  improper  conduct,  cannot  recover  any  part 
of  the  salary  current  from  the  last  pay-day  at  the  time  of  his  dismissal. 

A  master,  who  has  dismissed  a  servant,  may  justify  the  dismissal  by 
shewing  that  at  the  time  of  the  dismissal  he  knew  the  servant  to  have 
committed  an  act  which  justified  it :  and  a  jury  ought  not  to  be  asked 
whether  the  master  was  induced  to  dismiss  him  by  that  act  or  by  some 
other  cause. 

A  clerk  employed  by  a  company  to  enter  proceedings  in  their  minute 
book,  entered  on  the  margin  of  the  minute  book  a  protest  in  his  own 
name  against  a  summons  for  appointing  a  successor  to  himself :  Held,  that 
a  jur}'  were  justified  in  finding  this  to  be  a  sufficient  cause  of  dismissal. 

A  plaintiff  declared  that  the  defendants,  a  company,  had  employed 
him  at  a  quarterly  salary ;  the  minute  book  of  his  appointment  shewed 
an  annual  salary  only,  but  several  quarterly  payments  were  proved,  and 
no  annual  one.     Semblet  that  no  variance  appefu^ed. 

Debt.  The  declaration  stated  that  the  plaintiff,  on  the  10th 
of  Jane,  1880,  was  nominated,  appointed,  and  retained  by  the 
Hungerford  Market  Company  to  be,  and  became,  clerk  of  the 
Company,  at  a  salary  of  2002.  per  annum,  which  it  was  agreed 
should  be  paid  quarterly  on  certain  days  mentioned  in  the 
declaration ;  that  the  plaintiff  continued  clerk  from  thenceforth 
to  the  commencement  of  the  action ;  and  that  1502.  became  and 
was  due  to  him  on  the  25th  of  December,  1888,  for  three 
quarters'  salary.  Plea,  nil  debet.  On  the  trial  before  Lord 
Denman,  Ch.  J.,  at  the  sittings  in  Middlesex,  June,  1884, 
admissions,  signed  by  both  parties,  were  read,  to  the  effect  that, 
at  a  Court  of  Directors  of  the  Company  held  on  the  10th  of  June, 
1880,  the  plaintiff  was  appointed  clerk  of  the  Company,  by  a 
minute  made  in  the  minute  book  of  the  Company's  proceedings, 
[  *172  ]  expressing  *the  annual  amount  of  the  salary,  but  not  the  times 
of  payment :  and  it  was  proved  that  up  to  the  25th  of  March, 
1833,  the  salary  was  paid  quarterly.  It  was  then  objected  that 
there  was  a  variance,  the  declaration  describing  the  contract  to 
be  for  a  quarterly  payment,  while  the  minute  shewed  only  a 
yearly  salary.  The  Lord  Chief  Justice  refused  to  stop  the  case. 
Evidence  was  adduced  on  the  part  of  the  plaintiff  to  shew  that 

(1)  WaUh  V.  Walley  (1874)  L.  R.  9  Q.  B.  367. 
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he  continued  to  act  as  clerk  till  the  17th  of  April,  1888,  and  that 
he  subsequently  offered  and  was  willing  to  remain  in  the  service. 
For  the  defendants  it  was  proved  that  the  directors,  having 
determined  to  dismiss  the  plaintiff,  came  to  a  resolution,  which 
was  entered  by  him  as  clerk  in  the  minute  book,  on  the  11th  of 
April,  1888,  to  call  a  Court  of  Directors  for  the  17th  to  elect  his 
successor;  that  they  directed  him  to  summon  the  directors 
accordingly,  which  he  did ;  and  that,  to  the  entry  of  the 
resolution  in  the  book,  he  subjoined  a  protest  in  his  own  hand- 
writing against  the  proceeding.  At  the  meeting  on  the  17th  he 
was  dismissed,  and  was  not  afterwards  suffered  to  serve.  It  was 
contended  that  the  plaintiff,  having  been  dismissed  for  sufficient 
cause,  was  not  entitled  to  any  portion  of  his  current  salary. 
The  Lord  Chief  Justice  desired  the  jury  to  say  whether  the 
fact  of  the  plaintiff  having  entered  the  protest  justified  his 
dismissal  without  notice.  The  jury,  under  the  direction  of  the 
Lord  Chief  Justice,  found  a  verdict  for  the  plaintiff,  wifch  122. 
damages,  being  the  portion  of  salary  due  rateably,  on  the  17th 
of  April,  since  the  preceding  quarter  day.  And  they  found 
expressly,  in  answer  to  a  question  from  his  Lordship,  that  the 
defendants  were  justified  in  dismissing  the  plaintiff  after  his 
entry  of  the  protest.  Leave  was  given  to  move  *to  increase  the 
verdict  to  150Z.,  being  the  salary  due  to  the  end  of  the  year 
current  at  the  time  of  the  dismissal ;  with  leave  also  to  the 
defendants  to  move  to  enter  a  nonsuit.  Bules  were  obtained 
accordingly,  in  Michaelmas  Term  last :  and  both  rules  now  came 
on  together. 

Sir  W.  W.  FoUett  and  J.  Henderson,  for  the  plaintiff: 

The  alleged  variance,  if  it  were  admitted,  is  immaterial ;  and 
the  Court  would,  if  necessary,  exercise  the  power  of  giving 
judgment  after  verdict,  according  to  the  very  right  and  justice 
of  the  case,  under  st.  8  &  4  Will.  IV.  c.  42,  s.  24.  The  Judge  at 
Nisi  Prius  might  have  amended,  under  section  28.  But  there 
is  no  variance.  The  minute  was  not  the  contract;  and  the 
declaration  does  not  assume  to  describe  any  instrument  of  agree- 
ment.   It  is  true  that  the  statute  (i)  which  incorporates  the 

(1)  11  Qeo.  lY.  c.  Ixx.  (local  and  personal,  public). 
B.B. — VOL.  XLn.  28 
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Company  enacts  (by  b.  29)  that  all  acts,  orders,  resolutions,  and 
proceedings  of  the  Company  shall  be  entered  in  a  proper  book  or 
books;  but  this  does  not  shew  that  the  directors,  who,  under 
sect.  46,  have  power  of  appointing  and  displacing  the  clerk, 
cannot  exercise  that  power  except  by  writing. 

(KeUy,  for  the  defendants,  here  intimated  that  he  should 
not  insist  that  the  appointment  must  be  in  writing.) 

Then  the  acting  proved  the  appointment  as  clerk,  and  the  fact  of 
quarterly  payment  sufficiently  proved  the  agreement  to  pay 
quarterly.  The  plaintiff  is  entitled  for  the  year's  salary  current 
at  the  time  of  the  dismissal,  unless  he  was  dismissed  for  sufficient 
cause :  Fawcett  v.  Cash  (i),  Beeston  v.  CoUyer  (2) :  and  his  readi- 
ness and  liability  to  serve  during  the  residue  of  his  term  are 
equivalent  to  actual  service :  Gandell  *v.  Pontigny  (3).  Assuming 
that  dismissal  for  a  sufficient  cause  would  bar  the  right  to  any 
current  salary,  according  to  the  cases  of  Spain  v.  Arnott  (4)  and 
Turner  v.  Robinson  (5),  the  answer  to  the  objection  in  this 
respect  is,  that  the  entry  in  the  minute  book  was  not  the  cause 
of  dismissal.  The  dismissal,  it  is  manifest,  was  previously 
determined  on,  and  the  justification  now  set  up  for  it  is  the  act 
of  complaining  against  it. 

(Lord  Denman,  Ch.  J. :  The  dismissal  originally  intended 
would  have  been  no  more  than  an  exercise  of  a  master's  right  to 
•determine  the  service,  paying  whatever  salary  would  have  been 
in  law  due  and  payable,  in  the  absence  of  misconduct :  here  the 
plaintiff,  after  writing  the  protest,  issued  the  summons,  and 
remained  and  acted  as  clerk  till  the  17th.  The  misconduct  was 
during  the  service.) 

The  dismissal  would  have  taken  place  at  the  same  time,  even 
if  the  protest  had  not  been  made;  and  the  defendants  never 
till  the  trial  assigned  that  as  the  cause.  Suppose  a  servant 
guilty  of  misconduct  in  June,  and   that  the  master  knowing 


(1)  39  R.  E.  709  (5  B.  &  Ad.  904). 

(2)  29  R.  R.  309  (4  Bing.  309). 

(3)  4  Camp,  375 


(4)  19  R.  R.  715  (2  Stark.  256). 

(5)  39  R.  R.  650  (5  B.  &  Ad.  789). 
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it  retains  him  till  November,  would  the  right  to  current  salary 
be  destroyed  ? 

(Lord  Dekman,  Ch.  J.:  In  that  case  a  condonation  might 
be  presumed.) 

Or  suppose  a  master,  in  ignorance  of  misconduct,  dismisses  a 
servant,  can  the  misconduct  be  set  up  as  determining  a  contract 
which  was  deliberately  determined  on  another  ground  ? 

(Lord  Denman,  Ch.  J.:  In  the  present  case  the  misconduct 
was  known ;  and  we  cannot  say  that  the  employers  were  bound 
to  allege  it  at  the  time  as  the  reason  of  dismissal,  nor  can  we 
inquire  as  to  their  motives:  if  a  sufficient  cause  of  dismissal 
existed,  they  had  a  right  to  use  it.) 

It  should  at  least  ^have  been  put  to  the  jury  as  a  distinct  question, 
whether,  in  fact,  the  plaintiff  was  dismissed  for  the  cause  which 
they  found  to  be  sufficient.  But  that  finding  cannot  itself  be 
supported.  The  act  now  complained  of,  if  it  can  be  considered 
the  cause,  is  not  a  sufficient  cause.  A  fault,  which  is  to  operate 
80  as  to  deprive  a  party  of  the  right  to  remuneration  even  for  past 
labours,  must  be  of  a  serious  kind,  and  must  involve  moral 
misconduct,  wilful  disobedience,  or  habitual  neglect:  CaUo  v. 
Brouncker  (i).  In  Turner  v.  Robinson  (2)  the  act  complained 
of  was  the  inducing  the  master's  apprentice  to  run  away  and  go 
to  America.  In  the  present  case,  there  was  merely  the  writing 
of  a  few  lines  in  a  rough  minute  book. 
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(Lord  Denman,  Ch.  J. :  That  point  was  not  taken ;  and  the 
jury  have  found  that  the  cause  was  sufficient.) 

Kelly f  for  the  defendants : 

There  was  a  material  variance.  This  point  has  been  argued 
as  if  the  minute  was  not  the  contract.  The  admissions  made 
by  both  parties,  and  read  at  the  trial,  expressly  state  that  the 


(1)  4  Car.  &  P.  518. 


(2)  39  E.  E.  650  (5  B.  &  Ad.  789). 
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plaintiff  was  appointed  clerk  by  a  minute  of  the  Court  of  Directors, 
at  a  yearly  salary,  which  implies  a  yearly  payment. 

(Lord  Denman,  Gh.  J. :  Why  might  not  the  directors  have 
afterwards  agreed  that  the  salary  should  be  paid  quarterly?) 

There  is  no  proof  that  they  did.  The  agreement  to  pay  quarterly 
should  have  been  proved,  and  not  left  to  inference,  in  opposition 
to  the  legal  effect  of  a  written  contract.  The  statute  constituting 
the  Company  requires  the  presence  of  five  directors  to  give 
validity  to  their  acts  (i) ;  and  it  should  have  been  expressly 
proved  that  this  was  complied  *with  at  some  meeting  at  which 
an  agreement  for  a  quarterly  salary,  as  described  in  the  declaration, 
was  made.  The  declaration  alleges  that  the  plaintiff  remained 
clerk.  The  jury  have  not  found  that  he  did  so :  and  the  relation 
of  master  and  servant  does  not  continue  after  dismissal.  The 
action  is,  therefore,  misconceived :  it  should  have  been  brought 
for  dismissing  without  sufficient  cause :  HuUe  v.  Heightman  (2). 
The  finding  of  the  jury  is,  in  effect,  a  verdict  for  the  defendants. 
It  is  not  necessary  that  the  jury  should  have  said  that  the  dis- 
missal was  founded  on  the  act  of  writing  the  protest,  or  that  the 
master  should  state  every  ground  of  objection.  Evidence  of 
sufficient  ground  justifies  the  dismissal.  Then,  if  the  dismissal 
be  justifiable,  the  plaintiff  can  recover  no  salary  for  the  current 
quarter :  Spain  v.  Arnott  (3). 

Lord  Denman,  Ch.  J.: 

One  of  the  grounds  upon  which  the  rule  for  a  nonsuit  was 
granted  was,  that  the  contract  was  not  proved  as  laid :  the  salary 
being  stated  in  the  declaration  to  be  payable  quarterly,  and  the 
proof  being,  as  was  contended,  only  of  a  yearly  hiring.  On  the 
other  hand,  the  plaintiff  contended  that  he  was  entitled  to  have 
the  damages  increased  to  the  full  salary  for  the  remaining  three 
quarters  of  the  year,  inasmuch  as  he  was  improperly  dismissed. 
I  think  that  the  difference  between  the  contract  set  out  in  the 
declaration,  and  the  entry  in  the  minutes,  is  immaterial;  and 
that  there  is  no  variance.    It  is  quite  possible  that,  after  the 


(1)  Stat.  11  Geo.  IV.  c.  Ixx.  (local 
and  personal,  public)  sects.  39,  53. 


(2)  2  East,  145. 

(3)  19  R.  R.  715  (2  Stark.  256). 
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contract  described  in  the  minutes  had  been  effected,  the  plaintiff 
might  have  insisted  on  the  payments  being  *made  every  quarter. 
But  the  rule  for  a  nonsuit  must  be  made  absolute  on  another 
ground,  namely,  that  the  plaintiff  must  be  held  to  have  been 
properly  discharged ;  so  that  the  discussion  of  any  other  argument 
urged  in  favour  of  the  nonsuit  becomes  imnecessary.  Turner  v. 
Robinson  (i),  and  many  other  cases,  have  shewn,  that  if  a  party, 
hired  for  a  certain  time,  so  conduct  himself  that  he  cannot  give 
the  consideration  for  his  salary,  he  shall  forfeit  the  current  salary, 
even  for  the  time  during  which  he  has  served.  Now  it  is  not 
necessary  that  a  master,  having  a  good  ground  of  dismissal, 
should  either  state  it  to  the  servant,  or  act  upon  it.  It  is  enough 
if  it  exist,  and  if  there  be  improper  conduct  in  fact.  Suppose  a 
servant  had  heard  that  his  master  intended  to  dismiss  him 
without  notice,  and  were  to  insult  him  in  consequence :  it  is  clear 
that  the  insult  would  justify  the  master  in  dismissing  the  servant ; 
and  yet,  if  he  intended  to  dismiss  him  independently  of  the 
insult,  the  motive  for  the  dismissal  would  be  different  from  such 
ground  of  justification.  It  is  unnecessary  to  discuss  how  it 
would  be,  if  the  master,  at  the  time  of  the  dismissal,  had  no 
knowledge  of  the  fact  which  was  to  justify  it ;  yet  I  think  the 
justification  would  be  good,  even  if  the  fact,  existing  at  the  time, 
were  not  known  to  the  master.  Here  the  jury  have  found  the 
existence  of  a  cause  justifying  the  dismissal.  Although,  there- 
fore, it  has  been  ably  argued  for  the  plaintiff,  that  it  was 
necessary  for  the  dismissal  to  be  traced  to  that  cause,  yet,  as 
I  think  the  existence  of  the  justification  sufficient,  whether  that 
was  or  was  not  the  motive  of  the  dismissal,  I  hold  that  the 
plaintiff  has  incapacitated  ^himself  from  complaining,  and  that 
the  rule  for  a  nonsuit  must  be  made  absolute. 
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LlTTLBDALE,   J.  I 

I  think  the  plaintiff  can  recover  nothing.  The  question  was 
put  to  the  jury,  whether  his  making  the  entry  of  his  protest  was 
a  sufficient  ground  of  dismissal,  and  they  foimd  that  it  was. 
Then,  there  being  a  sufficient  ground,  the  counsel  for  the  plaintiff 
say  that  such  a  cause  will  not  justify  the  dismissal,  unless  acted 

(1)  39  E.  £.  650  (d  B.  &  Ad.  789). 
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upon  in  fact.  It  seems  to  me  that  the  law  is  otherwise.  It  is 
sufficient  if  the  cause  exist :  the  plaintiff  is  not  entitled  to  object 
that  that  is  not  the  cause  for  which  he  was  dismissed.  Again, 
if  his  dismissal  be  justifiable  for  his  misconduct,  he  cannot 
recover  any  of  the  current  salary.  I  need  not,  therefore,  discuss 
the  question  of  variance ;  but,  if  it  were  necessary,  I  should  say 
that  the  fact  of  quarterly  payments  was  sufficient  to  warrant  & 
jury  in  inferring  that  an  agreem^it  for  a  salary,  to  be  paid 
quarterly,  took  place  «fter  the  minute  was  made. 

Patteson,  J. : 

If  it  were  necessary  to  decide  upon  the  ground  of  variance,. 
I  should  say  that  there  was  none.  I  think  the  contract  for 
quarterly  payment  may  be  presumed  on  these  facts.  But  the 
other  ground  renders  it  unnecessary  to  determine  this  question. 
The  jury  found  that  there  was  a  sufficient  cause  for  dismissal 
existing  in  fact.  Neither  the  Court  nor  the  jury  can  discuss  the 
ultimate  motive.  If  a  justifying  cause  exist,  the  master  may 
assign  it,  whenever  the  action  is  brought ;  and  whether  any  other 
cause  exist,  is  not  material.  It  may  be  that  a  master  dislikes  a 
servant,  and  chooses  to  take  advantage  of  some  improper  act. 
It  was  put,  at  *one  time,  as  if  the  cause  arose  after  the  dismissal ; 
but  that  was  not  the  fact.  The  plaintiff  himself  sends  out  the 
notice  for  the  meeting  of  the  17th,  and  he  enters  his  protest,  as 
clerk.  He  was,  therefore,  by  his  own  shewing,  clerk  on  the  11th 
of  April.  By  his  own  act  he  gives  the  defendants  the  power  of 
displacing  him,  if  they  had  it  not  before.  If  we  were  to  hold 
that  it  was  necessary  to  trace  the  dismissal  to  the  act  which  is  to 
justify  it,  it  would  follow  that  a  master,  who  had  made  up  his 
mind  to  dismiss  a  servant,  would  give  the  servant,  if  he  dis^ 
covered  his  master's  intention,  licence  to  act  just  as  he  pleased 
afterwards.  We  cannot  dive  into  the  meaning  of  parties.  If  the- 
cause  exist,  and  the  master  know  of  it  (for  on  this  occasion 
we  need  go  no  further  than  that),  it  is  a  good  ground  for  the 
dismissal. 

COLERIDOE,   J. : 

This  rule  for  a  nonsuit  was  obtained  on  three  grounds.    The 
first  was,  that  of  variance ;  and  I  agree  that  the  application  must 
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have  prevailed  if  there  had  been  one :  but  there  was  abundant 
evidence  to  support  the  statement  in  the  declaration.  The  second 
ground  was,  that  the  action  was  misconceived,  and  that  the 
declaration  should  have  contained  a  special  count  for  discharging 
the  plaintiff  from  the  service.  If  it  were  necessary,  I  should 
have  wished  for  time  to  consider  how  far  this  question  is  deter- 
mined by  the  doctrine  laid  down  by  Lord  Tenterden  in  Archard 
V.  Homor  (i).  But  that  need  not  be  discussed,  if  the  third  ground 
urged  for  the  nonsuit  be  tenable ;  and  I  think  it  is.  Although  a 
party  be  hired  for  a  given  time,  the  master  is  justified  in  dismissing 
him  for  misconduct,  and  in  that  case  he  cannot  ^recover  |>ro  rata. 
As  to  the  existence  of  a  sufficient  cause,  the  jury  have  found  it ; 
and  they  were  right  in  so  doing.  The  act  of  entering  the  protest 
on  the  minute  book  was  inconsistent  with  his  service ;  a  servant 
of  this  kind,  if  allowed  to  do  such  acts,  would  be  useless.  But 
then  it  is  said  that  it  should  have  been  put  to  the  jury,  whether 
this  cause  was  the  operating  motive  for  the  dismissal.  I  own 
that  I  was  impressed  for  a  considerable  time  with  the  weight  of 
this  argument.  But  I  think  that  when  a  master,  sued  for  wages, 
defends  himself  upon  the  ground  that  he  had  dismissed  the 
servant,  and  that  there  was  in  fact  something  which  justified  the 
dismissal,  that  presents  an  intelligible  issue  to  a  jury :  whereas, 
if  the  inquiry  were  to  be,  whether  this  justifying  cause  operated 
in  the  master's  mind,  a  jury,  in  the  great  majority  of  cases,  could 
not  pronounce  a  satisfactory  verdict.  I  think  it  is  enough  to 
shew  a  justification  existing  in  point  of  fact. 

Rule  for  a  nonsuit,  absolute. 

Rule  for  increasing  the  damages,  discharged. 


BiDOWAT 
r. 
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DOE   D.   JOHNSON   v.  BAYTUP. 

(3  Adol.  &  Ellifi,  188—193 ;  S.  C.  4  N.  &  M.  837  ;  1  H.  &  W.  270;  4  L.  J. 

(N.  S.)  K.  B.  263.) 

Lessor  of  the  plaintiff  being  in  possession  of  a  house  and  premises, 
defendant  asked  leave  to  get  vegetables  in  the  garden;  and,  having 
obtained  the  keys  for  this  purpose,  fraudulently  took  possession  of  the 
house,  and  set  up  a  claim  of  title :  Held  that,  having  entered  by  leave 

(1)  3  Car.  &  P.  349. 


1835. 
Jifay  6. 


[188] 
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DoBd.  of  the  party  in  possession,  slie  oould  not  defend  an  ejectment,  but 

Johnson  was  bound  to  deliver  up  the  premises  before  she  proceeded  to  contest 

Baytup  ^^  *^*^®- 

A  mere  licensee  is,  in  this  respect,  on  the  same  footing  as  a  tenant. 

Ejectment  for  a  messuage,  cottage,  garden,  and  orchard.  At 
the  trial  before  Littledale,  J.  at  the  Sammer  Assizes  for  Sussex, 

[  *189  ]  1884,  the  material  facts  appeared  *to  be  as  follows.  The  lessor 
of  the  plaintiff  was  the  widow  of  one  Johnson,  who,  in  1815, 
took  a  piece  of  land  belonging  (according  to  the  plaintiff's  case) 
to  W.  S.  Poyntz,  Esquire,  and  built  a  house  upon  it,  which  he 
occupied  for  some  time  and  then  left.  It  was  afterwards 
occupied  by  other  persons,  and  then  Johnson,  about  a  year 
before  his  death,  returned  to  it,  with  his  wife,  the  lessor  of  the 
plaintiff,  and  held  it  till  1882,  when  he  died.  The  widow 
remained  in  the  house  till  November,  1882,  when  she  quitted 
it,  putting  up  a  notice  that  the  premises  were  to  let,  with  a 
reference  to  one  Mary  Batscomb,  with  whom  she  left  the  keys, 
in  order  that  the  house  might  be  shewn  to  any  person  applying 
to  see  it.  The  defendant,  Johnson's  daughter  by  a  former  wife, 
lived  in  the  neighbourhood,  and  sometimes  asked  leave  of  Mary 
Batscomb  to  get  vegetables  from  the  garden,  which  she  permitted 
her  to  do,  and  for  that  purpose  lent  her  the  key  of  the  garden, 
having  the  key  of  the  house  tied  to  it.  One  day  in  March,  1888, 
the  defendant  obtained  the  keys  in  this  manner,  to  get  vegetables, 
but  returned  to  Mary  Batscomb  in  the  course  of  the  day,  and 
told  her  that  she  had  not  brought  back  the  keys,  as  she  was 
going  to  open  the  house  to  air  it,  and  should  make  a  fire  in  it, 
and  sleep  there  all  night.  Mary  Batscomb  remonstrated,  and 
demanded  the  keys  back ;  but  the  defendant  kept  them,  moved 
her  goods  into  the  house,  and  retained  possession.  In  May 
following,  Mr.  Poyntz  granted  a  lease  of  the  premises  in  question 
to  the  lessor  of  the  plaintiff;  a  lease  to  the  husband  having  been 
prepared  for  execution  in  his  lifetime,  but  never  executed.  The 
defence  was,  that  the  house  had  been  Johnson's  own ;  that  Mr. 
Poyntz  had  no  right  to  grant  a  lease  of  it ;  and  that  Johnson's 

[  •190  ]  widow  ^shewed  no  title,  there  being  no  will  produced.  Little- 
dale,  J.  left  the  case  to  the  jury  upon  the  question  of  title,  and 
they  found  for  the  defendant.    The  learned  Judge  then,  at  the 
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instance  of  the  plaintiff's  counsel,  >vho  cited  Doe  d.  Hughes       Dosd. 
V.  Dyeball(i)y  asked  the  jury  whether  they  thought  that  the  v. 

possession  had  been  obtained  fraudulently  or  not;   and  they      B^"^**- 
found  ''that  the  possession  was  fraudulently  obtained,  under 
•colour  of  going  to  collect  vegetables."    Leave  was  given  to  move 
to  enter  a  verdict  for  the  plaintiff,  and  a  rule  nisi  was  granted 
in  last  Michaelmas  Term. 

Phtt  now  shewed  cause : 

The  jury  have,  in  effect,  found  that  the  lessor  of  the  plaintiff 
had  no  title.  Then  the  question  as  to  the  alleged  fraud  is  as  if 
B,  man  had  wrongfully  obtained  the  goods  of  another,  and  the 
owner,  by  a  false  representation,  got  them  back  again.  He 
might  say,  "  I  have  recovered  my  property,  and  will  keep  it : " 
and  the  wrongdoer  could  not  maintain  trover.  Here,  the  lessor 
of  the  plaintiff  herself  committed  a  fraud  in  obtaining  a  lease 
of  premises  to  which  she  had  no  title,  for  the  purpose  of  this 
action. 

(Patteson,  J.  referred  to  Doe  d.  Bullen  v.  Mills  (2),  and  Lord 
Dbnman,  Ch.  J.  to  Doe  d.  Knight  v.  Ladj/  Smythe  (3),  on  the 
■authority  of  which  the  preceding  case  was  decided.) 

In  each  of  those  cases  the  party  coming  in  had  assumed  to  take 
a  legal  interest  from  the  lessor  of  the  plaintiff  or  some  one 
holding  under  him. 

(Patteson,  J. :  I  see  no  distinction  in  the  present  case.) 

Thesiger,  contra,  mentioned  an  action  of  trover  tried  before  [  191 J 
Lord  Tenterden,  where  a  person  had  got  possession  of  title-deeds 
for  a  particular  purpose,  and  then  refused  to  deliver  them  up, 
alleging  title  in  himself,  but  Lord  Tenterden  said  that,  having 
been  obtained  by  fraud,  they  must  be  restored.  He  was  then 
stopped  by  the  Court. 

XoRD  Dbnman,  Gh.  J. : 

The  rule  must  be  made  absolute.    In  this  transaction  the 

(1)  Moo.  &  Mai.  346.  4  N.  &  M.  25). 

(2)  41  B.  E.  364  (2  Ad.  &  El.  17 ;  (3)  16  E.  E.  486  (4  M.  &  S.  347). 
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0oBd.       defendant  waived  any  title  which  she  might  previously  have 

Ton  WRfkw 

r.  been  able  to  assert.     She  held  possession  through  a  licence, 

Baytup.  whether  for  a  longer  or  a  shorter  time  is  immaterial.  She 
cannot  claim  against  the  party  by  whom  she  was  let  in ;  that 
party,  as  between  them,  has  the  title.  And  this  is  more  especially 
the  case  where  possession  has  been  obtained  through  fraud,  by 
an  opportunity  which  accident  has  given. 

LiTTLEDALE,  J.  : 

Possession  having  been  fraudulently  obtained,  if  the  title  is  to 
be  disputed,  the  lessor  of  the  plaintiff  may  insist  upon  being  first 
put  into  the  situation  in  which  she  was  before  the  possession 
was  taken. 

Patteson,  J. : 

In  the  case  of  a  person  who  has  become  tenant,  there  is  no 
doubt  as  to  the  law.  Doe  d.  Knight  v.  Ladp  Smythe  (l)  shews 
that  he  must  first  give  up  possession  to  the  party  by  whom  he 
was  let  in,  and  then,  if  he,  or  any  one  claiming  by  him,  has 
a  title  aliunde,  that  title  may  be  tried  by  ejectment.  It  was 
[  *192  ]  'I'held  in  that  case,  not  that  the  party  claiming  as  landlady  to 
the  tenant  was  altogether  estopped  from  trying  the  right,  but 
that  the  tenant  must  first  restore  possession.  If  the  defendant 
here  has  any  right,  she  might,  in  the  first  instance,  have  brought 
ejectment ;  or  have  entered  on  Mrs.  Johnson  and  disseised  her, 
and  maintained  the  possession.  But  she  takes  neither  course. 
She  fraudulently  obtains  permission  to  go  upon  the  premises,, 
and  then  turns  upon  the  lessor  of  the  plaintiff,  and  insists  upon 
holding  the  land.  The  rule  as  to  claiming  title,  which  applies 
to  the  case  of  a  tenant,  extends  also  to  that  of  a  person  coming^ 
in  by  permission  as  a  mere  lodger,  or  as  a  servant.  On  this 
ground  I  think  that  a  verdict  ought  to  be  entered  for  the- 
plaintiff. 

GOLEBIDGE,  J. : 

It  is  best  for  the  interests  of  justice  that  the  rights  of  parties, 
should  be  disputed  in  a  fair  and  regular  way.     There  is  no* 

(1)  16  £.  E.  486  (4  M.  &  S.  347). 
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distinction  betii^een  the  case  of  a  tenant  and  that  of  a  common       doe  d« 

licensee.    The  licensee,  by  asking  permission,  admits  that  there  i-. 

is  a  title  in  the  landlord.     Suppose  that  under  the  license  an      Baytup. 

undisturbed  possession  were  enjoyed  for  some  considerable  time, 

and  an  action  were  brought  for  use  and  occupation ;  could  the 

licensee  dispute  the  licensor's  right  of  action  ?    The  law  would 

imply  a  tenancy  under  such  circumstances.     Then,  if  there  be 

no  distinction  between  the  cases  of  a  licensee  and  a  tenant,  do 

the  circumstances  here  present  an  irresistible  case  of  license? 

Here  is  a  party  quietly  in  possession.    The  defendant  comes 

and  asks  for  the  key.    If  she  had  intended  to  make  a  claim 

of  title,  she  might  have  come  as  a  trespasser  to  disseise,  and, 

having  entered,  might  *have  stood  upon  her  right.    But  here       [  *193  ] 

that  was  not  done ;  and  under  the  circumstances  of  this  case, 

the  defendant,  before  she  could  dispute  the  title,  was  bound  to 

put  the  lessor  of  the  plaintiff  in  the  situation  in  which  she  stood 

before  the  leave  was  granted. 

Rule  absolute. 


CHAPMAN  V.  KEANE(l).  isss. 

(3  Adol.  &  Ellis,  193—198 ;  S.  C.  4  N.  &  M.  607  ;  4  L.  J.  (N.  S.)  K.  B.  18o.)         ^^' 

The  holder  of  a  bill  is  entitled  to  avail  himself  of  notice  of  dishonour        [  1^3  ] 
given  by  any  party  to  the  bill. 

Therefore  an  indorsee,  who  has  indorsed  over,  and  is  not  the  holder  at 
the  time  of  the  maturity  and  dishonour,  may  give  notice  at  such  time 
to  an  earlier  party,  and,  upon  afterwards  taking  up  the  bill  and  suing 
fliuch  party,  may  avail  himself  of  such  notice. 

Assumpsit  by  indorsee  against  drawer  of  a  bill  of  exchange, 
averring  in  the  usual  form,  presentment  to  the  drawee,  nonpay- 
ment by  him,  and  notice  to  the  defendant.  Plea,  that  the 
defendant  had  not  due  notice  of  nonpayment  by  the  drawee, 
tendering  issue  thereupon.  Joinder.  On  the  trial  before  Tindal, 
Ch.  J.,  at  the  Guildford  Summer  Assizes,  1884,  it  appeared  that 
the  plaintiff  had  indorsed  the  bill,  before  it  was  due,  to  one 
Wiltshire,  who  left  it  with  the  plaintiff's  clerk  in  order  that  it 

(1)  See  Bills  of  Exchange  Act,  L.  J.  Ex.  110;  Lymght  v.  Bryant 
1882,8.49(l),(3)and(4);5iirr«oiiv.  (1850)  9  C.  B.  46;  19  L.  J.  C.  P. 
Bu9cot  (1846)  15  M.  &  W.  231,  15      160. 
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Ohapman  might  be  presented  at  maturity  to  the  drawee.  It  was  dis- 
kkamb.  honoured  upon  presentment,  whereupon  the  plaintiff's  clerk 
gave  notice  to  the  defendant;  the  notice  was  regular  in  all 
respects,  except  that  the  clerk  gave  it  in  the  name  of  the  plaintiff, 
the.  indorsee,  and  not  of  Wiltshire.  The  plaintiff  afterwards 
took  up  the  bill  from  Wiltshire.  It  was  objected  that  notice 
ought  to  have  been  given  by  the  holder  of  the  bill,  whereas  the 
holder,  at  the  time  of  the  notice,  was  Wiltshire.  His  Lordship, 
being  of  this  opinion,  nonsuited  the  plaintiff.  In  Michaelmas 
Term  last.  Law  obtained  a  rule  to  shew  cause  why  the  nonsuit 
[  *194  ]  should  ^not  be  set  aside,  and  a  verdict  be  entered  for  the 
plaintiff. 

Thfsiffcr  and  Piatt  shewed  cause  (May  6th)  (i) : 

In  Tindal  v.  Brown  (2)  it  was  held  that  notice  of  dishonour 
must  be  given  by  the  actual  holder ;  and  the  reason  is,  that  the 
party  to  whom  the  notice  is  given  ought  to  know  where  the  bill 
is,  that  he  may  take  it  up ;  and  he  is  entitled  to  warning  that 
the  holder  looks  to  him.  Lord  Eldon  laid  down  the  same  rule 
in  Ex  jHii-te  Barclaij  (3).  The  decisions  in  Hartley  v.  Case  (4), 
and  Solartc  v.  Palmer  (5),  which  establish  that  information  of 
the  fact  of  dishonour  must  be  given  in  the  notice,  shew  the 
importance  of  the  rule,  that  the  party,  in  whose  hands  the  bill 
was  when  dishonoured,  should  be  the  party  to  give  the  notice. 
In  StcwaH  V.  Kennett  (6)  Lord  Ellbnborough  ruled  to  that  effect. 
His  words  are,  ''  the  notice  must  come  from  the  person  who  can 
give  the  drawer  or  indorser  his  immediate  remedy  upon  the  bill ; 
otherwise  it  is  merely  an  historical  fact.*'  It  is  true  that,  in 
Uosher  v.  Kieran  (7),  it  was  held  that  notice  by  the  acceptor  to 
the  drawer  was  enough;  and,  in  Jameson  v.  Swint<m{s)j  and 
Wilson  V.  Swahey  (9),  it  was  ruled,  at  Nisi  Prius,  that  notice  by 
any  party  to  a  bill  was  sufficient ;  but  it  appears  that  no  reference 
was  made,  at  the  time  of  these  decisions,  to  the  earlier  authorities. 

(1)  Before  Lord  Denman,  Cli.  J.,  (4)  4  B.  &  C.  339. 
Littledale,  Patteson,  and  Coleridge,  (5)  7  Bing.  530. 

J  J.  (6)  11  E.  B.  690  (2  Camp.  177). 

(2)  1  E.  E.  171  (1  T.  E.  167;  2         (7)  4  Camp.  87. 
T.  B.  186).  (8)  2  Camp.  373. 

(3)  7  Vee.  597.  (9)  X  Stark.  34. 
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In  Crimson  v.  Metz  (i)  the  defendant  was  not  proved  to  have  had     Chapman 
any  notice,  except  from  a  *party  not  then  holding,  and  he  was       kbane. 
considered  nevertheless  to  be  liable :  but  there  the  detect  was      [  *195  ] 
supplied  by  proof  of  an  agreement  on  the  part  of  the  defendant, 
which  amounted  to  an  admission  of  his  liability,  and  was  con- 
sidered evidence  of  due  notice  having  been  given.    If  the  notice 
here  was  good  in  favour  of  the  plaintiff,  Wiltshire,  on  the  same 
principle,  may  avail  himself  of  it,  and  sue  upon  the  same  bill. 
A  party  is  not  liable  to  be  sued  till  he  has  had  the  opportunity 
of  paying ;  and,  for  this  purpose,  he  ought  to  have  notice  from 
the  party  to  whom  he  is  to  pay.    It  may  be  observed,  that  in 
Jameson  v.  Sivinton  (2)  the  defendant,  as  Lawrence,  J.  puts  it, 
was  enabled  to  take  up  the  bill  if  he  pleased.     So  in  Roaher  v. 
Kieran  (3)  the  notice  stated  where  the  bill  was. 

Adolphua,  contra : 

The  decisions  are  certainly  inconsistent;  and  it  will  be> 
necessary  for  the  Court  to  elect  between  the  two  doctrines  which 
have  been  laid  down.  Stewart  v.  Kennett  (4),  however,  does  not 
make  against  the  plaintiff;  for  there  the  notice  was  given  by 
a  person  not  connected  with  any  party  to  the  bill ;  and  all  that 
is  contended  for  by  the  present  plaintiff  is,  that  a  notice  by  any 
party  to  the  bill  is  sufficient.  And  this  is  the  principle  laid 
down  in  Jameson  v.  Swinton  (2),  and  Wilson  v.  Sivahey  (5).  The^ 
object  of  the  notice  may  be  considered  to  be,  that  the  party 
receiving  it  may  withdraw  his  effects  from  the  hands  of  the 
party  who  has  refused  payment.  In  Ghitty  on  Bills  (6)  the 
doctrine,  that  the  notice  imports  that  the  holder  intends  to  call 
*upon  the  party  receiving  notice,  is  mentioned ;  but  the  author  [  ^loo  }; 
afterwards  says (7),  "However,  according  to  the  more  recent 
decisions,  it  is  not  absolutely  necessary  that  the  notice  should 
come  from  the  person  who  holds  the  bill  when  it  has  been 
dishonoured,  and  it  suffices  if  it  be  given  after  the  bill  was 
dishonoured,  by  any  person  who  is  a  party  to  the  bill,  or  who 

(1)  1  B.  &  C.  193.  (5)  1  Stark.  34. 

(2)  2  Camp.  373.  (6)  P.  526  (8th  edit.  1833). 

(3)  4  Camp.  87.  (7)  P.  527. 

(4)  2  Camp.  177. 
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Chapman  would,  on  the  same  being  returned  to  him,  and  after  paying  it, 
Keanb.  be  entitled  to  require  reimbarsement,  and  such  notice  will,  in 
general,  enure  to  the  benefit  of  all  the  antecedent  parties,  and 
render  a  further  notice  from  any  of  those  parties  unnecessary, 
because  it  makes  no  difference  who  gives  the  information,  since 
the  object  of  the  notice  is,  that  the  parties  may  have  recourse  to 
the  acceptor :  "  and  Shaw  v.  Crofi  is  cited  from  a  MS.  note. 

(Lord  Denman,   Gh.   J. :   Mr.  Justice  Bayley  says  (i),  that 

it  is   ''prudent  in  each  party  who  receives  a  notice,  to  give 

immediate  notice  to  those  parties  against  whom  he  may  have 

right  to  claim ;  for,  the  holder  may  have  omitted  notice  to  some 

of  them.") 

Cur.  adi\  r^iilt. 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

On  the  trial  of  this  action  by  the  indorsee  against  the  drawer 
of  a  bill  of  exchange,  the  Lord  Chief  Justice  of  the  Common 
Pleas  directed  a  nonsuit,  for  want  of  due  notice  of  dishonour. 
The  bill  had  been  indorsed  by  the  plaintiff,  by  the  desire  of 
Wiltshire,  who  had  discounted  it,  and  left  it  in  the  hands  of  the 
plaintiff's  clerk,  with  instructions  to  obtain  payment,  or  give 
[  'lo?  ]  *notice  of  dishonour.  He  did  give  notice  to  the  defendant,  but 
in  the  name  of  the  plaintiff,  not  in  that  of  Wiltshire,  the  then 
holder,  who  had  deposited  the  bill  with  him. 

The  objection  to  the  plaintiff's  recovery  was  founded  on  the 
case  of  Tindal  v.  Brown  (2),  in  which  all  the  Judges  of  this 
Court,  except  Lord  Mansfield,  considered  a  notice  given  by  one 
who  was  not  the  holder  as  no  notice,  on  the  ground  that  the 
drawer  was  not  thereby  apprised  of  the  holder's  intention  to 
look  to  him  for  payment;  and  this  case  was  distinctly  recog- 
nized, and  its  principle  adopted,  by  Lord  Eldon,  in  Ex  parte 
Barclay  (s). 

Notwithstanding  these  high  authorities,  it  is  clear  from 
Jameson  v.  Sainton  (4),  Wilson  v.  Swahey  (5),  and  also  from  the 

(1)  Bayley  on  Bills,  ch.  vii.  sec.  2,  (3)  7  Ves.  597. 
p.  235  (5th  ed.  1830).  (4)  2  Camp.  373. 

(2)  1  B.  B.  171  (1  T.  B.  167;  2  (5)  1  Stark.  34. 
T.  B.  186). 
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learned  treatiseB  on  bills  of  exchange,  that  the  contrary  doctrine  Chapman 
has  prevailed  in  the  profession,  and  we  must  presume  a  contrary  keane. 
practice  in  the  commercial  world.  It  is  universally  considered 
that  the  party  entitled  as  holder  to  sue  upon  the  bill  may  avail 
himself  of  notice  given  in  due  time  by  any  party  to  it.  In  the 
Nisi  Prius  cases  just  referred  to,  no  express  allusion  was 
made  to  Tindal  v.  Brown  (i),  or  Ex  pane  Barclay  (2),  but  we  can 
hardly  conceive  that  they  were  not  present  to  the  recollection 
of  Lord  Ellenborough  and  Mr.  Justice  Lawrence,  or  the  counsel 
engaged.  These  learned  Judges,  indeed,  decided  them  at  Nisi 
Prius,  but  without  question.  We  are  now  compelled  to  deter- 
mine whether  the  case  of  Tindal  v.  Brown  {i)^  as  to  this  point, 
be  good  law.  We  think  that  it  is  not.  If  it  were,  the  holder 
might  secure  his  own  right  against  his  immediate  ^indorser  [  *198  ] 
by  regular  notice ;  but  the  latter,  and  every  other  party  to  the 
bill,  would  be  deprived  of  all  remedy  against  anterior  indorsers 
and  the  drawer,  unless  each  of  those  parties  should  in  succession 
take  up  the  bill  immediately  on  receiving  notice  of  dishonour, 
a  supposition  which  cannot  be  reasonably  made.  We  may  add 
that  this  point  was  not  necessary  for  the  decision  of  the  case, 
as  this  Court,  including  Lord  Mansfield,  granted  a  new  trial 

on  a  different  ground. 

Rule  absolute. 


BOODLE  V.  DAVIES.  ^^' 

May  7. 
(3  Adol.  &  Ellis,  200—211 ;  S.  C.  4  N.  &  M.  788 ;  1  H.  &  W.  420.)  

r  200  1 

Under  the  Rule  of  Court,  Easter  T.,  2  Geo.  IV.  (3),  it  is  not  sufficient         '-        •* 
to  state  in  the  rule  ni>t  for  setting  aside  an  award,  "  that  the  arbitrator 
has  exceeded  his  authority ;  *'  at  least  if  there  be  no  affidavit  stating 
the  particular  excess.    It  must  be  shewn  how  the  authority  has  been 
exceeded. 

By  an  agreement  of  reference,  reciting  (among  other  matters  of 
dispute)  that  there  was  a  controversy  between  B.  and  D.  respecting  the 
property  in  a  certain  pump,  and  the  right  to  use  it,  and  also  respecting 
the  alleged  removal  by  D.  of  a  boundary  hedge  between  his  lands  and 
those  of  B. ;  and  reciting  further,  that  B.  had  commenced  an  action 
against  D.  for  alleged  trespasses  upon  the  said  pump  and  hedge ;  the 

(1)  1  E.  E.  171  (1  T.  R.  167 ;  2  (2)  7  Ves.  597. 

T.  B.  186).  (3)  Stated  in  note,  p.  371,  po$t. 
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[b.b« 


Boodle 

V. 

Davies. 


[  ♦201  ] 


cause  and  all  matters  in  difference  were  referred  to  an  arbitrator,  who 
was  empowered  to  award  how  and  by  whom  the  said  pump  and  hedge, 
and  the  ditch  adjoining  the  said  hedge,  should  in  future  be  enjoyed 
and  occupied,  ''and  who  should  have  the  care  and  management 
thereof." 

The  arbitrator  awarded  that  B.  was  entitled  to  the  pump  as  his  sole 
and  exclusive  property,  except  that  D.  was  entitled  to  the  free  use  of 
water  from  it,  in  common  with  B.  In  a  subsequent  part  of  the  award 
he  directed  that  the  pump  should  in  future  be  considered  as  belonging- 
jointly  to  B.  and  D.,  and  be  repaired  at  their  joint  expense.  He  further 
awarded,  that  the  hedge  should  be  kept  in  repair  by  D.,  who  should  be- 
at liberty  to  use  the  mud  of  the  ditch  for  repairing  the  hedge  bank,  but 
not  otherwise ;  and  that,  subject  to  such  privilege,  the  ditch  should  bo 
considered  as  the  property  of  B. : 

Held,  that  the  award,  as  to  the  property  in,  and  use  of,  the  pump, 
was  sufficiently  certain  and  final.  And  that  the  directions  as  to  repaira 
were  not  an  excess  of  the  arbitrator's  authority. 

Where  a  cause  and  all  matters  in  difference  are  referred  to  arbitration, 
with  a  direction  that  the  costs  of  the  action,  reference,  and  award,  shall 
abide  the  event  of  such  award,  and  be  paid  at  such  time  as  the 
arbitrator  shall  direct,  and  the  arbitrator  awards  some  things  in  favour 
of  each  party,  so  that  the  Court  cannot  say  upon  the  whole  that  the 
award  is  in  favour  of  either,  no  order  can  be  made  as  to  any  part  of 
the  costs;  although  the  action  was  in  trespass,  and  the  arbitrator 
finds  that  trespasses  were  committed  (1). 

The  above-named  parties  entered  into  an  agreement  of 
reference,  with  a  recital  (in  substance)  as  follows  :  That  Boodle 
was  the  owner  and  occupier  of  a  messuage  and  lands,  situate, 
&c.,  and  Davies  the  owner  and  occupier  of  a  messuage  adjoining 
Boodle's.  That  there  was  a  yard  or  passage  between  the  two 
houses,  the  entrance  to  which  was  closed  up  by  a  door,  and  in 
which  yard  and  passage  were  a  pump,  brew-house,  and  oven,  and 
below  or  at  the  end  of  which  yard  was  a  crooked  hedge  and  ditch 
dividing  the  lands  of  the  parties  from  each  other.  That  Davies 
was  alleged  to  have  erected  a  wall  on  part  of  the  said  passage  or 
yard,  a  former  wall  so  *erected  by  him  having  been  thrown  down 
by  Boodle,  and  that  the  bricks  of  such  former  wall  still  remained 
in  the  passage.  That  Boodle  had  fastened  up  the  said  pump 
with  a  chain,  which  Davies  had  broken  after  receiving  notice 
not  to  do  so,  nor  to  go  to  the  said  pump.  That  Boodle  also 
charged  Davies  with  having  injured  a  foundation  stone  of  his 
dwelling  house  by  placing  a  post  of  the  said  door  upon  it.    That 

(1)  See  the  case  distinguished  on  v.  Chapman  (1871)  L.  B.  6  Ex.  213, 
this  point  by  Kblly,  C.  B.,  in  Stevens      215 ;  40  L.  J.  Ex.  123,  124.— R.  C. 
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Boodle  alleged  himself  to  be  possessed  of  or  entitled  to  the  said  Boodle 
passage,  yard,  pump,  brewhouse,  and  oven,  and  the  land  on  dayibb. 
which  the  said  wall  was  erected,  as  his  sole,  entire,  and  exclusive 
property,  and  to  have  a  right  of  free  ingress  and  egress  into  and 
out  of  the  said  yard  at  his  pleasure.  That  Boodle  charged  Davies 
with  having  at  different  times  removed  the  said  hedge  nearer  to 
Boodle*s  lands  ;  and  that  he  denied  any  right  in  Davies  to  break 
the  said  chain,  to  take  water  from  the  pump  after  notice,  to 
remove  the  hedge,  or  to  do  the  other  acts  complained  of.  That 
DaWes  denied  having  committed  any  trespass,  or  given  any 
ground  of  complaint.  That  Boodle  had  commenced  an  action 
against  Davies  for  the  alleged  trespasses,  to  which  action  Davies 
had  appeared,  but  no  declaration  had  yet  been  delivered.  And 
that  to  settle  the  said  matters  in  difference,  and  on  account  of 
which  the  said  action  had  been  commenced,  the  said  parties  had 
agreed  to  a  reference  as  after  mentioned.  It  was  then  witnessed, 
among  other  things,  that  the  parties  agreed  to  abide  by  the 
award  of  an  arbitrator,  who  was  named,  **  of  and  concerning  the 
premises  so  in  dispute  as  aforesaid,  or  any  thing  in  any  wise 
relating  thereto  ;  and  also  of  and  concerning  all  "  actions,  suits, 
trespasses,  damages,  and  demands,  &c.,  up  to  and  upon  the  day 
of  the  date  of  the  said  agreement  had,  made,  commenced,*  &c.,  [  *202  ] 
between  the  said  parties,  ''  and  in  particular  of  and  concerning 
the  said  cause  or  suit  now  depending  between  the  said  John 
Boodle  and  Soger  Ward  Davies  in  the  Court  of  King's  Bench  as 
aforesaid,  and  all  other  matters  in  difference  between  them,  up 
to  the  day  "  last  mentioned.  And  it  was  agreed  that  the  arbi- 
trator should  have  power  in  and  by  his  said  award  to  state  ''how 
and  by  whom  and  in  what  manner  the  said  passage  or  yard, 
pump,  and  doorway,  hedge  and  ditch  shall  in  future  be  enjoyed 
and  occupied,  and  who  shall  have  the  care  and  management 
thereof :  "  and  that  if  he  should  find  that  any  matter  complained 
of  had  been  illegally  erected,  placed,  or  continued,  he  should  and 
might  award  when  and  how  the  same  should  be  abated,  &c. 
'*  And  also  that  all  the  costs  and  charges  of  the  said  action,  and 
of  these  presents,  and  the  said  reference  and  award,  and  all  other 
matters  in  any  wise  relating  thereto,  shall  abide  the  event  of  the 
said  award,  and  be  paid  at  such  time  or  times  as  the  said 
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Boodle      arbitrator  shall  in  and  by  such  award  direct."     The  submission 

Davibs.      was  made  a  rule  of  Court. 

The  arbitrator  made  his  award,  by  which,  after  directing  that 
proceedings  in  the  cause  should  cease,  he  awarded  that  Boodle 
was  possessed  of  or  entitled  to  the  said  passage,  yard,  pump, 
brewhouse,  and  oven,  and  to  the  land  on  which  the  said  wall  was 
erected,  up  to  a  certain  stile,  ''  as  his  sole,  entire,  and  exclusive 
property ;  except  that  the  said  B.  W.  Davies  has  a  right  to  the 
free  use  of  water  from  the  said  pump,  in  common  with  the  said 
John  Boodle,  and  of  ingress  and  regress  into  and  out  of  the  said 
yard  by  and  over  the  said  stile,  for  the  purpose  of  fetching  such 
water  therefrom.    And  I  also  award  and  adjudge  that  the  said 

[  *208  ]  *John  Boodle  has  a  right  to  have  free  ingress  and  regress  into 
and  out  of  the  said  yard  or  passage  at  his  free  will  and  pleasure." 
He  then  proceeded  to  award  that  Davies  had  committed  trespass 
on  Boodle's  land  in  respect  of  some  of  the  matters  complained  of 
in  the  action ;  but  he  added,  '*  I  also  award  and  adjudge  that  the 
said  B.  W.  Davies  has  not  removed  the  said  crooked  hedge  into 
or  nearer  to  the  lands  of  the  said  J.  Boodle  than  it  formerly  was, 
and  that  he  had  a  right  to  break  the  chain  so  placed  roimd  the 
said  pump  as  aforesaid,  and  to  take  away  water  from  the  same. 
And  in  further  exercise  of  the  several  powers,"  &c.,  ''I  hereby 
award  and  declare  that  the  said  pump  shall  in  future  be  con- 
sidered as  belonging  jointly  to  the  said  J.  Boodle  and  B.  W.  Davies, 
and  be  repaired  at  their  joint  expense  ;  and  that  the  said  B.  W. 
Davies,  his  heirs,  and  assigns,  shall  have  free  ingress  and  regress 
into  and  out  of  the  said  yard  by  and  over  the  said  stile  for  the 
purpose  of  fetching  and  carrying  away  water  therefrom."  The 
arbitrator  then  directed  that  the  boundary  between  the  properties 
should  remain  as  it  was  at  present,  and  that  Davies  should  not 
be  interrupted  in  the  use  of  the  said  wall,  but  that  the  same,  and 
the  land  whereon  it  stood,  should  '*  be  considered  as  his  absolute 
and  exclusive  property."  And  he  continued,  *'  I  further  award 
that,  with  the  exception  lastly  hereinbefore  mentioned,"  (of  the 
said  wall)  *'  the  said  yard  shall  be  enjoyed  by  the  said  J.  Boodle 
as  his  absolute  and  exclusive  freehold  property,  and  that  the  said 
hedge  shall  be  kept  in  repair  by  the  said  B.  W.  Davies,  who  shall 
be  at  liberty  to  make  use  of  the  mud  in  the  ditch  adjoining  for 
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the  purpose  of  repairing  the  hedge  bank,  bat  not  farther  or  Boodlb 
otherwise,  and,  sabject  to  the  exercise  *of  sach  privilege,  the  davibb. 
said  ditch  shall  be  considered  as  the  property  of  the  said  [  *204  ] 
J.  Boodle,  who  shall  be  at  liberty  to  carry  away  the  mad  there- 
from as  he  may  think  proper."  The  arbitrator  then  gave  direc- 
tions for  removing  the  bricks  of  the  former  wall,  and  he  finally 
awarded  as  follows :  '^  I  hereby  farther  award  and  direct  that  my 
costs  and  charges  of  attending  the  said  reference  and  of  this  my 
award,  amounting  to  the  sum  of  12Z.  Ss.  lOd.y  shall  be  paid  by 
the  said  B.  W.  Davies,  and  that  all  the  costs  and  charges  of  the 
said  action,  of  the  said  recited  agreement,  of  the  said  reference, 
and  of  all  other  matters  in  anywise  relating  thereto,  all  which 
said  costs  and  charges  are  by  the  said  agreement  directed  to 
abide  the  event  of  this  my  award,  to  be  taxed  and  allowed  as 
between  party  and  party,  shall  also  be  paid  by  the  said  B.W.  Davies 
to  the  said  J.  Boodle,"  at  &c.,  on  &c. 

In  Michaelmas  Term,  1834,  a  rule  nisi  was  obtained,  calling 
on  the  plaintiff  to  shew  cause  why  the  award  should  not  be  set 
aside,  on  the  following  grounds  : 

''  That  the  arbitrator  has  exceeded  his  authority.  That  the 
said  award  is  uncertain,  and  not  final.  That  the  arbitrator  has 
awarded  that  the  pump  was  to  be  considered  as  belonging  to  the 
plaintiff  and  defendant  jointly ;  and  that  he  has  also  awarded 
that  the  said  pump  belongs  to  and  is  the  property  of  the 
plaintiff.  And  also  for  that  the  arbitrator  has  not  awarded  in 
pursuance  of  the  said  reference  the  payment  of  the  costs  of 
the  action." 

Sir  W.  W.  FoUett  and  Wightman  now  shewed  cause  : 

First,  it  is  not  sufficient,  within  the  rule  of  Court,  ^Easter      [  *205  ] 
Term,  2  Geo.  IV.  (i),  to  state  as  an  objection  to  the  award,  upon 
the  rule  nisi,  ''that  the  arbitrator  has  exceeded  his  authority." 

(1)  This    rule    was   as    follows :  rule  to  shew  cause.*'    See  a  siinilar 

*•  Where  a   rule  to  shew  cause  is  rule  applied  in  Mercier  v.  Pepperell 

obtained   from    this    Court    to    set  (1881)  19  Ch.  D.  58 ;  51  L.  J.  Ch.  63. 

aside  an  award,  the  several  objec-  But  see  now  B.  S.  C.  Ord.  52,  r.  4, 

tions  thereto,  intended  to  be  insisted  where  the  expression  is  '*  shall  state 

upon  at  the  time  of  making  such  in  general  terms  the  grounds,"  &c. 

rule  absolute,  shall  be  stated  in  the  — B.  C. 
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Boodle      It  should  be  shewn  how  he  has  done  so.    In  Rawstho-m  v. 

Davibs.  Arnold  (i),  where  the  statement  of  objection  in  the  rule  was 
general.  Lord  Tbntbbden  held  that  it  was  aided  by  an  affidavit 
put  in  in  support  of  it ;  but  here  no  affidavit  is  made,  and  the 
statement  in  the  rule  conveys  no  information. 

(LoBD  Denman,  Ch.  J.:  In  reading  an  award,  very  different 
objections  may  suggest  themselves  to  different  minds.  A  party 
supporting  an  award  against  such  a  rule  as  this  might  raise 
some  objections  which  had  not  been  thought  of  by  the  opposite 
side.) 

Independently  of  this  defect  in  the  rule,  the  award  is  good.  In 
effect,  it  finds  the  pump  to  be  the  exclusive  property  of  Boodle, 
subject  to  a  right  of  user  by  Da  vies. 

(Patteson,  J.:  If  the  arbitrator  meant  to  dispose  of  the 
property,  and  not  merely  to  give  an  easement,  there  would  be, 
so  far,  an  excess  of  authority.) 

The  words,  **  that  the  said  pump  shall  in  future  be  considered  as 
belonging  jointly  to  the  said  J.  Boodle  and  B.  W.  Davies,  and 
shall  be  repaired  at  their  joint  expense,"  have  not  that  meaning ; 
and  if  they  had,  the  parties  to  whom  the  award,  in  that  respect, 
is  favourable,  have  no  right  to  take  the  objection.  And  the 
excess  of  authority,  if  any,  affects  the  award  only  in  part.  As 
to  costs,  the  arbitrator  was  justified  in  awarding  them  to  the 
plaintiff.  The  finding,  as  to  the  trespasses,  would  have  entitled 
him  to  a  verdict  in  the  action ;  and  upon  the  rest  of  the  matters 
in  dispute,  the  award,  upon  the  whole,  is  in  the  plaintiff's 
favour. 

[  206  ]  R,  F.  Richards,  contra  : 

The  statement  in  the  rule,  ''  that  the  arbitrator  has  exceeded 
his  authority,"  is  specific  enough.  In  a  rule  nisi  for  a  quo 
warranto,  or  for  setting  aside  an  annuity,  the  objections  are 
stated  with  equal  generality.     Then,  as  to  the  other  points. 

(1)  6  B.  &  C.  629. 
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Either  the  award  amounts  to  an  adjudication  that  the  pump  is  Boodlb 
the  property  of  both  parties,  or  it  directs  one  to  repair  the  datibb. 
property  of  the  other.  Now  it  cannot  be  contended  that  this 
award  creates  a  tenancy  in  common ;  and,  if  it  gives  only  a  right 
of  user  to  Davies,  he  cannot  do  repairs.  So  also  the  hedge  is 
clearly  the  property  of  Boodle ;  and  there  is  nothing  in  the 
award  that  can  empower  Davies  to  repair  it,  or  to  use  the  mud 
for  that  purpose.  The  words  of  the  agreement  of  reference  do 
not  authorise  the  arbitrator  to  give  such  a  power.  It  is  said 
there,  that  the  arbitrator  shall  have  power  to  state  in  his  award 
who  shall  have  "the  care  and  management"  of  the  pump, 
hedge,  and  ditch ;  but  those  words  do  not  include  the  liability  to 
repair.  Suppose  the  subject-matter  had  been  a  mansion-house, 
could  the  burden  of  repair  have  been  imposed  under  the  words 
"care  and  management?"  With  respect  to  costs,  the  arbi- 
trator had  no  power  to  award  them  unless  the  event  of  the  award 
was  clear ;  but  in  this  case  the  matters  found  in  favour  of  the 
defendant  may  be  more  important  than  those  found  against  him. 

Lord  Denman,  Ch.  J. : 

As  far  as  regards  costs,  we  think  the  defendant  is  right.  As 
the  award  is  drawn,  he  may  have  gained  much  more  by  it  than 
the  plaintiff;  and  the  agreement  of  reference  makes  no  provision 
for  costs  in  the  event  of  an  award  like  the  present.  On  the  other 
points,  I  am  of  opinion  that  no  objection  is  open  *to  the  defendant  [  •%vi  ] 
but  those  which  are  specifically  stated  ;  for  if,  under  such  general 
words  as  are  first  used  in  this  rule,  a  particular  complaint  could 
be  introduced,  still,  when  such  words  are  followed  by  particular 
words  of  complaint,  the  inquiry  is  narrowed  by  these.  The 
award  that  one  party  is  entitled  to  the  pump  as  his  sole 
property,  except  that  the  other  has  a  right  to  the  free  use  of  the 
water  in  common  with  him,  and  that  the  pump  shall  in  future  be 
considered  as  belonging  jointly  to  them,  appears  contradictory, 
but  is  explained  by  the  subsequent  direction,  that  it  "  shall  be 
repaired  at  their  joint  expense,"  which  shews  that  it  is  meant  to 
belong  to  them  jointly  in  respect  of  the  doing  of  repairs.  It 
is  said  that  there  is  an  excess  of  authority  in  directing  one  man 
to  repair  what  is  found  to  be  the  sole  property  of  another ;  but 


874  1835.     K.  B.     8  AD.  &  EL.  207—208.  [b.r. 

BooDLB      the  repair  is  directed  to  be  done  in  a  particular  manner,  and 

mm 

Da  VIES.  I  think  the  words  '*  care  and  management,"  in  the  agreement  of 
reference,  warrant  such  a  direction  as  this.  The  award  is  said 
not  to  be  final,  but  it  is  so  as  between  these  parties,  and  we  do 
not  see  that  any  others  are  interested.  The  rule  of  Court  which 
has  been  referred  to  does  not  mean  merely,  or  at  all,  that  the 
head  of  objection  should  be  stated,  but  that  the  particular 
objection  should  be  shewn, — that  the  arbitrator  should  be  alleged 
to  have  improperly  done  or  omitted  some  particular  thing.  In 
the  case  which  was  referred  to,  the  Court  seems  to  have  thought 
otherwise ;  but  I  think  the  proper  construction  of  the  rule  is  as 
I  have  stated. 

[  S06  ]  LiTTLEDALE,  J.  : 

I  think  the  arbitrator  in  this  case  had  no  power  to  make  the 
award  as  to  costs,  whether  the  right  to  them  was  consistent  with 
his  direction  or  not.  As  between  Boodle  and  Davies,  the  award 
is  sufficiently  final.  As  to  the  adjudication  respecting  the  pump, 
it  is  true  the  award  says  that  Boodle  is  entitled  to  it  as  his  sole 
and  exclusive  property;  but  that  is  subject  to  an  exception, 
which  is,  in  effect,  that  Davies  has  as  much  right  to  use  it,  for 
the  only  purpose  to  which  a  pump  is  applicable,  as  Boodle  has. 
This  part  explains  the  former.  Then  in  the  subsequent  clause 
the  arbitrator  says  that  the  said  pump  shall  in  future  be  con- 
sidered as  belonging  jointly  to  the  parties,  and  be  repaired  at 
their  joint  expense.  The  first  part  of  this  direction  varies  but 
slightly  from  that  before  given,  for  the  arbitrator  had  already 
made  it  almost  a  joint  property,  by  giving  a  joint  use ;  and  he 
now  further  awards  (in  pursuance  of  the  clause  in  the  agreement 
of  reference  enabling  him  to  provide  for  the  care  and  manage- 
ment of  this  property),  that  the  repairs  shall  be  done  jointly  by 
the  two  parties.  In  the  subsequent  part  of  the  award,  as  to  repair- 
ing the  hedge,  and  taking  mud  from  the  ditch,  the  arbitrator's 
intention  is  declared  in  express  words.  I  see  no  uncertainty ; 
and  I  think  the  rule  must  be  absolute  as  to  costs  only. 

Pattbson,  J. : 

I  am  of  the  same  opinion.     The  form  of  the  reference  is 
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singular.  Where  an  action  is  depending,  it  is  reasonable  to  Boodli 
provide  that  the  costs  shall  abide  the  event ;  but  where  all  matters  dayiu. 
in  difference  are  referred,  it  seems  that  under  such  an  order  as  to 
costs,  each  party  must  necessarily  pay  his  own,  unless  every 
*  thing  is  found  in  favour  of  one.  The  provision  that  the  costs  [  *209  ] 
shall  be  paid  at  such  time  or  times  as  the  arbitrator  shall  direct, 
contemplates  the  event  of  costs  being  payable  consistently  with 
the  other  terms  of  the  submission.  The  arbitrator  has  thought 
that  the  present  was  such  a  case,  but  has  been  wrong.  I  hope  it 
will  not  be  taken  that  we  consider  objections  stated  in  the  general 
manner  which  has  been  pointed  out  here,  to  be  correctly  stated. 
Rawsthoni  v.  Arnold  (i)  is  a  distinguishing  case.  There  it  was 
stated  in  the  rule  that  the  arbitrator ''  had  not  decided  all  matters 
in  difference ;  "  and  the  Court  seems  to  have  been  of  opinion  that 
the  rule  alone  would  not  have  been  sufficient ;  but  there  was  an 
affidavit,  of  which  Lord  Tenterden  thought  that  notice  might 
be  taken,  and  the  two  together  held  to  explain  the  objection 
made  to  the  award.  Here  no  such  affidavit  is  made ;  we  have 
only  the  rule  and  the  award,  and  there  is  nothing  to  draw  our 
attention  to  any  particular  part  of  the  award.  I  think,  there- 
fore, that  there  is  not,  in  this  case,  a  sufficient  statement  of  the 
objection ;  and  I  hope,  in  future,  it  will  be  considered  that  a  rule 
of  this  kind  ought  to  state  in  what  respect  the  arbitrator  has 
exceeded  his  authority,  and  in  what  respect  he  has  failed  to 
decide  all  matters  submitted.  As  to  the  more  particular  objec- 
tions in  this  case,  the  award  is  not  to  be  construed  as  strictly  as 
a  deed.  The  arbitrator  had  authority  to  direct  **  how  and  by 
whom,  and  in  what  manner,"  the  pump  should  *'  be  enjoyed  and 
occupied."  Having  that  authority,  he  awards  that  the  property 
is  in  Boodle,  but  that  Davies  has  an  easement,  and  that  such 
easement  shall  continue.  *Then,  as  to  the  repairs,  in  respect  of  [  *2io  ] 
which  it  is  said  that  he  has  exceeded  his  authority ;  the  words 
empowering  him  to  award  how  the  property  shall  be  occupied 
give  him  authority  to  say  under  what  conditions  the  occupation 
shall  be.  The  same  observations  apply  to  the  hedge  and  ditch ; 
and,  if  the  arbitrator  might  say  how  they  should  be  occupied, 

(1)  6  B.  &  C.  629. 
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Boodle      and  who  sbonld  repair  them,  he  might  also  direct  what  should 
Davibs*       be  done  with  the  mud. 

Coleridge,  J.  : 

I  am  of  the  same  opinion,  and  I  must  express  my  entire 
concurrence  in  the  construction  which  has  been  given  to  the  rule 
of  Court.  The  purposes  of  that  rule  would  be  defeated  if  parties 
might  state  a  general  head  of  objection,  as  has  been  done  here, 
and  then  go  into  any  number  of  particular  objections  which 
might  range  themselves  under  it.  As  to  the  specific  objections 
here,  it  must  be  considered  that  we  are  construing  an  award,  and 
in  doing  so  regard  must  be  had  to  the  subject-matter.  It  has 
been  contended  that  the  words  *'care  and  occupation"  cannot 
involve  repairs ;  and  it  has  been  asked  whether  such  an  effect 
could  be  given  to  them  in  the  case  of  a  mansion  house ;  but 
here,  if  the  subject-matter  be  looked  to,  the  plaintiff's  construction 
will  appear  sensible  enough. 

Rule  discharged,  except  as  to  so  mxiA^h  of  the  award  as 
directs  the  payment  of  costs. 

Sir  W.  W.  FoUett  then  called  the  attention  of  the  Court  more 
particularly  to  the  costs  of  the  action,  observing  that  the  matters 
sued  upon  had  been  found  in  favour  of  the  plaintiff.     But, 

[  211  ]       Per  CuBiAM  : 

The  costs  of  the  action  were  to  abide  the  event  of  the  award. 
There  has  been  no  event  of  the  award  for  this  purpose.  The 
arbitrator  had  no  power  to  say  anything  of  costs. 


1886.        In  the  Matter  of  the  Arbitration  between  ALLEN 
^H^'  PEEING,    AND    JOHN    KEYMEE    and    ALICE 

1 2*^  J  HIS  Wife. 

(3  Adol.  &  Ellis,  245—248.) 

A  dispute  was  referred  to  the  decision  of  three  arbitrators,  or  any  two  of 
them.  A  proposed  award  was  shewn  at  a  meeting  of  the  three,  to  which 
one  of  them  objected,  and  he,  after  a  discussion,  declared  that,  if  the 
other  two  would  not  alter  their  view,  they  must  make  the  award  by 
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themselves,  and  he  would  not  join  in  it.    Afterwards  a  draft,  different  in  le 

from  that  of  the  proposed  award,  was  sent  by  mistake  to  the  last-men-        Perino. 
tioned  arbitrator,  by  the  othei*  two ;  and  he  returned  it  with  comments 
and  objections.    The  two  others  subsequently  made  an  award  corre- 
sponding with  that  originally  proposed,  without  again  submitting  it  to 
the  third  arbitrator.    The  Court  set  the  award  aside. 

In  Michaelmas  Term,  1884,  Follett  obtained  a  rule  nisi  for 
setting  aside  the  award  in  this  case.  The  following  facts 
appeared  on  affidavit.  By  an  agreement  between  Allen  Pering 
of  the  one  part,  and  John  Eeymer,  and  Alice  his  wife,  of  the 
other  part,  all  matters  in  difference  between  the  parties  relating 
to  certain  property  at  Norwood  were  referred  to  the  award  of 
William  Stevens  and  John  Vincent,  and,  in  case  they  should 
not  agree,  then  to  the  award  of  Stevens  and  Vincent,  and  such 
person  as  they  (before  entering  on  the  subject  of  the  reference) 
should  appoint,  or  any  two  of  them.  Mr.  Stevens  had  be^n 
named  by  Pering,  and  Mr.  Vincent  by  Eeymer  and  his  wife. 
Stevens  and  Vincent  afterwards,  and  before  entering  upon  the 
reference,  named  a  barrister  as  umpire.  Stevens  and  Vincent 
not  agreeing,  the  three  proceeded  with  the  reference.  After  the 
•case  had  been  heard,  at  a  meeting  of  the  three  arbitrators, 
the  umpire  stated  the  terms  of  a  proposed  award,  to  which 
Stevens  objected,  as  not  being  sufficiently  in  Pering's  favour. 
The  matter  was  discussed  at  some  length,  and  the  meeting 
terminated  by  Stevens  saying  to  the  umpire,  *'  If  I  cannot  alter 
the  impression  on  your  mind,  I  must  leave  you  and  Mr.  Vincent 
to  draw  up  the  award  as  you  like ;  I  shall  not  join  in  it."  The 
three  did  not  meet  again.  Afterwards,  by  a  mistake  of  Vincent's 
•clerk,  a  draft  of  a  proposed  award,  made  by  Vincent  at  an 
^earlier  stage  of  the  case,  was  sent  to  Stevens,  who,  conceiving  [  *246  ] 
it  to  be  a  draft  of  an  award  then  proposed  to  be  made,  sent  it 
to  the  umpire  with  remarks  and  objections.  After  this,  and 
without  any  further  communication  with  Stevens,  the  two  other 
arbitrators  executed  an  award  which,  as  they  now  swore,  was, 
in  substance  and  fact,  the  same  us  that  proposed  at  the  last 
meeting  of  the  three  arbitrators. 

The  rule  nisi  specified,  as  an  objection  to  the  award,  that  it  had 
l)een  made  by  one  of  the  arbitrators  and  the  umpire  without 
4Uiy  consultation  with,  or  intimation  given  to  the  other  arbitrator. 
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In  re  Wi^htman  now  shewed  cause : 

Pbring. 

Any  two  of  the  three  arbitrators  had  power  to  make  the 

award.  It  is  true  that  they  could  not  do  so  without  consulting 
the  other.  But  it  appears  that  they  had  discussed  the  case 
with  him,  and  he  had  told  them  that,  if  they  did  not  change 
their  opinion,  they  must  make  the  award  by  themselves,  and 
that  he  would  not  join.  And  his  objections  were  never  with- 
drawn. After  this,  there  was  no  use  in  applying  to  him  again : 
his  refusal  to  join  in  the  award  could  not  be  more  peremptory. 

Sir  F.  PoUock  and  Sir  W,  W.  FoUetty  contra,  were  stopped 
by  the  Court. 

Lord  Denman,  Ch.  J. : 

This  award  was  not  properly  made.  Any  two,  under  such 
a  submission  as  this,  may  make  a  good  award;  but  then  it 
must  be  after  discussion  with  the  other  arbitrator.  If,  after 
discussion,  it  appears  that  there  is  no  chance  of  agreement  with 
one  of  the  arbitrators,  the  others  may  indeed  proceed  without 
[  •247  ]  *him.  Here,  Stevens,  the  arbitrator  appointed  by  Pering,  always 
took  a  view  more  favourable  to  Pering  than  the  other  arbitrators ; 
and,  on  one  occasion,  he  said  that  he  would  have  no  more  ta 
do  with  the  matter.  Had  that  declaration  been  acted  on,  I  do 
not  say  that  the  award  would  not  have  been  valid.  But  after- 
wards  a  memorandum  of  award  finds  its  way,  somehow  or  other, 
into  the  hands  of  Stevens.  He  gives  his  opinion  upon  that, 
and  writes  his  objections.  Then  the  other  two,  without  meeting 
him,  or  considering  how  far  their  view  may  be  varied  by  hi& 
objections,  execute  an  award,  as  unfavourable  as  before  to 
Pering.  Stevens's  objections  might  be  insufficient;  but  the 
others  were  at  least  bound  to  hear  what  he  had  to  say  in 
support  of  them.  It  was  only  upon  full  notice  given  to  him,, 
that  they  were  entitled  to  proceed  without  him. 

LiTTLEDALE,  J.  : 

I  am  of  the  same  opinion ;  though,  probably,  if  the  arbitrators, 
and  umpire  had  proceeded  regularly,  the  same  award  would  have, 
been  made. 
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Patteson,  J. :  In  re 

Pbbing. 
I  am  of  the  same  opinion.     The  two  who  made  the  award  did 

not  treat  Stevens's  refusal  at  the  last  meeting  as  final. 

Coleridge,  J. : 

The  parties  have  not  got  what  they  stipulated  for.  They 
stipulated  that  two  at  least  should  make  the  award ;  but  no  two 
could  make  it  until  each  arbitrator  had  been  consulted.  One 
of  them  refused  his  assent.  I  do  not  say  that  this  might  not 
have  authorised  the  others  to  proceed  without  him;  but  they 
got  into  commmiication  with  him  again,  and  he  sent  them  his 
objections.  Now  they  either  did  or  did  not  take  those  objections 
into  their  consideration.  If  they  "^did  not,  the  award  is  clearly  [  *248  ] 
bad  for  that  reason ;  if  they  did,  they  ought  to  have  consulted 
him  upon  them,  before  they  made  the  award.  Instead  of  this, 
they  made  another  award.  d  ,      i     j  , 


80ADY  r.  WILSON  (1).  isss. 

(3  Adol.  &  EUis,  248-264 ;  S.  C.  4  N.  &  M.  777 ;  1  H.  &  W.  256.)  ^^l- 

Under  the  Statutes  of  Sewera,  every  person,  whose  property  derives         [  248  ] 
benefit  from  the  works  of  the  Commissioners,  is  liable  to  be  rated, 
although  the  benefit  be  not  immediate. 

Thus,  where  a  case  stated  that  the  eastern  wing  of  Somerset  House 
was  drained  by  the  Board  of  Works,  and  had  no  oommunication  with 
the  common  sewer  running  under  the  body  of  Somerset  House,  and 
being  under  the  jurisdiction  of  the  Commissioners,  and  that  the  buildings 
derived  no  benefit  from  that  sewer,  except  the  general  advantage  of 
being  accessible,  and  of  the  approaches  and  neighbouring  public  ways 
being  properly  drained  and  cleansed  :  it  was  held  that  the  occupiers  of 
the  eastern  wing  were  rateable  for  the  common  sewer. 

SemUe,  that  in  an  action  of  trespass  against  the  Commissioners  for 
levying  a  rate,  if  it  appeared  that  they  had  jurisdiction,  the  Court  would 
not  inquire  whether  the  rate  was  proportioned  to  the  benefit  received 
from  the  sewage  by  the  party  rated. 

Under  the  Sewers  Act,  52  G^.  III.  c.  xlviii.  (local  and  personal,  public) 
8.  7,  the  party  rated  to  the  poor  as  the  occupier  of  premises,  is  to  be 
considered  as  the  occupier  for  the  purpose  of  assessment  to  the  sewers' 
rate,  although,  in  point  of  fact,  the  occupancy  is  questioned. 

[In  an  action  of  trespass,  a  case  was  stated  for  the  opinion 
of  this  Court  to  the  following  effect :] 

(1)  Followed      in     Hammersmith      meramith  (1871)  L.  E.  6  Q.  B.  230; 
Bridge    Co.   v.    Overseers    of  Ham-      40  L.  J.  M.  C.  79.— E.  C. 
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SoADT  The  office  of  the  Commissioners  for  Auditing  Public  Accounts 

wiiioN.  is  situated  in  the  east  wing  of  Somerset  House,  which  is  in 
the  parish  of  St.  Mary-Ie-Strand,  in  the  city  and  liberty  of 
Westminster,  and  in  the  district  of  the  eastern  division  of  the 
Westminster  sewers.  By  stat.  15  Geo.  III.  c.  88,  s.  16,  his 
Majesty's  palace,  called  Somerset  House,  with  all  its  rights, 
members,  &c.  was  declared  to  be  vested  in  his  Majesty,  his 
heirs,  and  successors,  freed  from  all  incumbrances  whatsoever, 
for  the  use,  intent,  and  purpose  of  erecting  and  establishinfj; 
withm  the  same  (amongst  other  public  offices  in  the  said  Act 
[  ^249  ]  enumerated)  *the  Auditors  of  the  Imprests  Office.  By  stat. 
25  Geo.  III.  c.  52,  the  last-mentioned  office  was  determined, 
and  the  office  of  Commissioners  for  Auditing  the  Public 
Accounts  established  in  its  place.  The  plaintiff  is  the  principal 
clerk  to  the  commissioners  in  that  office. 

Neither  the  Commissioners  for  Auditing  the  Public  Accounts, 
nor  the  plaintiff,  reside  in  the  office  appropriated  to  the  service 
of  auditing  the  public  accounts,  nor  is  there  any  room  or  place 
in  the  said  office  fitted  up  for  the  purpose  of  residence.  The 
attendance  of  the  commissioners  and  of  the  plaintiff  at  such  office 
is  only  from  ten  o'clock  in  the  morning  to  four  in  the  after- 
noon, for  the  purpose  of  discharging  the  duties  of  their  respective 
offices.  The  persons,  who  sleep  on  the  premises  appropriated  to 
the  office  of  the  said  commissioners,  are  the  office-keeper,  and  one 
of  the  messengers  attached  to  the  said  office,  who  inhabit  three 
sitting-rooms,  five  bedrooms,  two  kitchens,  &c.  The  commis- 
sioners, the  plaintiff,  and  the  messenger  are  paid  by  salaries, 
but  no  deduction  is  made  from  the  salary  of  the  commissioners 
or  the  plaintiff  for  the  use  made  by  them  of  the  office,  nor  from 
the  messenger's  salary  in  respect  of  his  sleeping  therein. 

The  Statute  of  Sewers,  23  Hen.  VIII.  c.  5,  s.  8,  authorises 
the  Commissioners  to  distrain ;  and  s.  9  enacts  that  the  same 
laws,  ordinances,  &c.,  to  be  made  by  the  Commissioners,  "shall 
bind  as  well  the  lands,  tenements,  and  hereditaments  of  the 
King  our  sovereign  lord,  as  all  and  every  other  person  and 
persons,  and  their  heirs,  for  such  their  interest  as  they  shall 
fortune  to  have,  or  may  have,  in  any  lands,  tenements,  or 
hereditaments,  or  other  casual  profit,  advantage,  or  commodity. 
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whatsoever  *they  be,  whereanto  the  said  laws,  ordinances,  and       Soadt 
decrees  shall  in  anywise  extend  according  to  the  trae  purport,      wilson. 
meaning,   and  intent  of  the   same  laws."     The  stat.   8  &  4       [  *250  ] 
Edw.  YI.  c.  8,  s.  1,  continues  the  preceding  statute;   and  s.  2 
gives  authority  to  levy  all  sewer-rates  assessed  upon  the  lands, 
&c.  of  the  King,  by  distress  or  otherwise,  in  like  manner  as 
may  be  done  in  the  lands,  &c.  of  any  other  person ;  and  enacts 
that  bills  of  acquittance,  signed  by  the  collector  to  the  Com- 
missioners, shall  be  a  discharge  to  the  tenants,  farmers,  and 
occupiers  of  such  grounds,  for  the  sums  assessed. 

Under  Somerset  House  there  are  drains  and  sewers  originally 
made  by  the  authority  of  his  Majesty's  Board  of  Works  and  at 
the  public  expense,  which  drains  and  sewers  are  still  under  the 
management  and  control  of  the  said  board,  and  are  cleansed, 
repaired,  and  maintained  at  the  public  expense.  The  drains 
and  sewers  under  the  east  wing  of  Somerset  House  communi- 
cate with  the  above  drains  and  sewers,  and  form  part  thereof, 
and  are  west  of  the  city  of  London,  and  fall  into  the  river 
Thames. 

The  statute  8  Jac.  I.  c.  14,  after  a  recital  (which  was  set  out 
in  the  case),  enacts  by  s.  2,  **  that  the  walls,  ditches,  banks, 
gutters,  sewers,  gates,  cawseys,  bridges,  streams  and  water- 
courses, within  the  limits  of  two  miles  of  and  from  the  city  of 
London,  which  waters  have  their  course,  and  fall  into  the  river 
of  Thames,  shall  from  henceforth  be  to  all  intents,  constructions 
and  purposes,  as  fully  subject  to  the  commission  of  sewers,  and 
to  all  the  statutes  made  for  sewers,  and  to  all  penalties  in  the 
same  statutes  and  in  every  of  them  contained,  as  if  the  same 
places  near  to  the  said  city  of  London  had  been  particularly 
named  in  the  said  Statute  of  Sewers,  or  that  ^therein  the  water  [  *25i  ] 
had  ebbed  and  flowed,  and  therein  free  passage  with  boats 
and  barges  to  the  sea  had  been  heretofore  used ;  any  thing 
in  the  said  statutes,  or  elsewhere,  to  the  contrary  in  anywise 
notwithstanding." 

The  case  next  set  out  stat.  2  W.  &  M.  sess.  2,  c.  8,  s.  14, 
which,  after  reciting  that  many  new  sewers  have  been  made 
in  Westminster  by  the  Commissioners  under  an  Act  (18  &  14 
Car.   II.  c.  2)   since  expired,  and  are  now  neglected  from   a. 
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[  •262  ] 


doubt  as  to  jarisdiction,  enacts  that  all  new  sewers  made  since 
12  Gar.  II.,  shall  be  subject  to  the  commission  of  sewers,  and 
to  the  Statutes  of  Sewers,  as  if  mentioned  therein. 

By  stat.  47  Geo.  III.  sess.  1,  c.  vii.  (local  and  personal,  public) 
s.  1,  after  reciting  the  above-mentioned  Acts  of  8  Jac.  I.  and 
2  W.  &  M.,  and  also  reciting  certain  inconveniences  (i),  it  is 
enacted,  **  that  all  the  walls,  ditches,  banks,  gutters,  sewers, 
gates,  cawseys,  bridges,  streams,  and  watercourses  west  of  the 
city  of  London,  extending  to  and  including  a  certain  water- 
course, part  of  which  ^divides  the  parish  of  Chelsea  on  the  one 
side  from  the  parish  of  Fulham  on  the  other  side  thereof,  and 
including  the  several  parishes  within  the  city  and  liberty  of 
Westminster  and  precincts  of  the  same  west  of  and  extending  to 
Temple  Bar,  and  also  including  the  several  parishes  of  "  &c., 
''and  all  sewers  and  drains  communicating  with  the  same 
watercourses,  or  with  any  of  the  ancient  sewers  comprised 
within  the  limits  prescribed  by  the  said  Act "  (8  Jac.  I.  c.  14), 
'*  or  with  any  of  the  sewers  mentioned  or  comprised  in  the  said 
Act"  (2  W.  &  M.  sess.  2,  c.  8,  s.  14),  "  which  sewers  and  waters 
have  their  course  and  fall  into  the  river  Thames,  shall  from 
henceforth  be,  to  all  intents,  constructions,  and  purposes,  as 
fully  subject  to  the  commission  of  sewers  for  the  city  and 
liberty  of  Westminster  and  part  of  the  county  of  Middlesex, 
and  to  the  statutes  made  for  sewers,  and  to  all  penalties  and 


(1)  This  recital  (set  out  in  the 
case)  is  as  follows :  *'  Whereas  many 
persons  who  reside  at  a  greater  dis- 
tance than  two  miles  from  the  city 
of  London,  have  the  conyenience  of 
carrying  off  the  waters  from  their 
lands  and  houses  by  means  of  divers 
communications  with  the  great  sewers 
under  the  management  of  the  com- 
missioners for  the  city  and  liberty  of 
Westminster,  and  part  of  the  county 
of  Middlesex  :  and  whereas  those 
communications  with  the  great 
sewers  as  aforesaid  have  caused 
great  expense  to  the  said  com- 
missioners, and  considerable  hurt, 
damage,  and  inconvenience  to  divers 
of  his  Majesty's  subjects,  from  the 


additional  quantity  of  water  which 
passes  through  them  to  the  aforesaid 
sewers,  occasioned  by  the  increase 
of  buildings  out  of  the  said  limits : 
and  whereas  divers  sewers,  streams, 
drains,  and  water  courses  which  are 
situate  or  may  be  made  beyond  the 
limits  prescribed  by  the  said  recited 
Acts  respectively,  may  require  to  be 
surveyed,  corrected,  and  amended  by 
the  said  commissioners,  and  doubts 
having  arisen  whether  the  sewers, 
streams,  drains,  and  water  courses 
before  mentioned,  are  under  the 
survey,  correction,  and  amendment 
of  the  said  commissioners  for  the 
city  and  liberty,"  &c.  •*  by  virtue  of 
the  several  Statutes  of  Sewers/' 
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provisions,"  &c.,  as  if  expressly  comprised  in  the  Statates  of       Soadt 
Sewers,  &c.  Wiiiow. 

There  is  a  common  sewer  running  through  the  square  at 
Somerset  House,  running  under  Somerset  House,  which  was  made 
and  is  cleansed,  repaired,  and  maintained,  by  the  commissioners 
of  sewers  for  the  city  and  liberty  of  Westminster ;  but  the  drains 
and  sewers  under  the  eastern  wing  aforesaid  do  not  communicate 
therewith;  nor  do  any  of  the  drains  and  sewers  stated  above 
to  have  been  made  and  to  be  cleansed,  repaired,  and  maintained 
by,  and  to  be  under  the  management  of  his  Majesty's  Board  of 
Works:  so  that  the  buildings  of  Somerset  House  derive  no 
immediate  benefit  from  the  said  drain  or  sewer  of  the  Gommis- 
sioners  of  Sewers,  except  the  general  benefit  and  advantage  of 
being  accessible,  and  of  its  approaches  and  neighbouring  public 
ways  being  properly  drained  and  cleansed. 

The  ofSce  of  the  Commissioners  for  Auditing  Public  Accounts       [  268  ] 
has  not  heretofore  been  rated  to  any  sewers'  rates,  nor  has 
any  person,   until   the   rate   after   mentioned,   been    rated   in 
respect  thereof.     The  assessment  in  question  was  entered   in 
the  commissioners'  rate  books  as  follows : 

"  Brooking  Soady,  Esq.,  0£5ce  for  Auditing  Public  Accounts, 

£  £  B.     d. 

Bated  at  463       .         .         .        .       11  11     6 
Ditto       104       .        .        .         .        2  12    0 

By  stat.  52  Geo.  III.  c.  xlviii.  (local  and  personal,  public)  s.  7, 
after  reciting  that  difficulty  had  arisen  to  the  commissioners 
of  sewers  in  laying  an  equal  rate,  by  reason  of  their  not  being 
authorised  to  call  for  and  inspect  the  poors'  rates  of  the  parishes 
within  their  jurisdiction,  they  are  empowered  to  order  their  clerk, 
or  other  person  on  their  behalf,  to  inspect  and  take  a  copy  of 
the  last  poors'  rate  in  any  parish  within  their  jurisdiction ;  and 
(he  vestry  clerk,  or  other  person  having  the  custody  of  such 
rate,  is  required,  under  the  regulations  laid  down  in  that  clause 
(which  was  set  out  in  the  case),  to  produce  such  rate  and  allow 
a  copy  to  be  taken,  or  furnish  a  copy,  ''  in  order  to  enable  the 
said  commissioners  of  sewers  to  lay  an  equal  rate  or  assess- 
ment on  the  several  inhabitants  within  the  limits  of  the  said 
commissions^  or  any  portion  thereof." 
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SoADT  The  commissioners  of  severs,  by  virtue  of  the  last-mentioned 

WiLBOK.  Act,  inspected  the  rate-books  of  the  said  parish  of  St.  Mary-le- 
Strand,  and  the  plaintiff  is  therein  rated  for  the  relief  of  the  poor 
of  that  parish  in  respect  of  the  said  premises,  at  the  yearly  rental 
before-mentioned.     Payment  of  the  rate  was  duly  demanded, 

[  *254  ]  and  refused ;  and  thereupon  the  commissioners  of  sewers  *made 
a  warrant  according  to  stat.  7  Ann.  c.  10,  s.  8,  which  empowers 
the  commissioners  by  their  warrant  to  give  authority  for  levying 
the  sums  to  be  assessed  upon  the  lands,  &c.,  *'  liable  or  charge- 
able with  any  sesses,  taxes,  impositions,  or  charges,  by  authority 
of  their  said  commission,  by  distress  and  sale  of  the  goods  of 
such  person  or  persons  that  shall  not  pay,  or  refuse  to  pay.*' 
By  the  said  warrant  the  defendant  was  authorised  and  required 
to  levy  by  distress  and  sale  of  the  goods  of  the  several  persons 
mentioned  in  a  certain  schedule  annexed  thereto,  or  of  any 
other  occupiers  of  the  premises  mentioned  in  the  said  schedule 
opposite  to  their  respective  names,  the  respective  sums  placed 
against  their  names  in  the  said  schedule,  being  so  much  taxed 
or  assessed  upon  the  said  premises  for  and  towards  the  cleansing, 
repairing,  and  maintaining  of  certain  common  sewers  within  the 
district  called  the  eastern  division  of  the  Westminster  sewers. 
The  defendant  made  the  levy  upon  the  plaintiff,  which  was  the 
trespass  now  alleged. 

If  the  Court  should  be  of  opinion  that  the  office  of  the  Com- 
missioners for  Auditing  Public  Accounts  was  liable  to  the  sewers' 
rate,  and  that  the  commissioners,  or  the  plaintiff,  were  liable  to 
be  assessed  thereto  as  the  occupiers  or  occupier  of  the  said 
office,  judgment  was  to  be  entered  for  the  defendant;  if  the 
Court  should  be  of  a  contrary  opinion,  judgment  to  be  entered 
for  the  plaintiff.  The  questions  stated  in  the  margin  of  the  case 
were, — 1st,  Whether,  upon  the  construction  of  the  several  sections 
of  Acts  set  out  in  the  case,  the  office  of  the  Commissioners 
for  Auditing  the  Public  Accounts  is  liable  to  be  rated  at  all 
for  sewage  rates.     2ndly.  If  the  office  be  liable,  whether   the 

[  *25R  ]  plaintiff,  according  to  *the  facts  stated,  is  liable  to  be  rated  in 
respect  of  his  occupation  of  the  said  office. 

[The  case  having  been   argued,   the   Court  took  time  for 
consideration.! 
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Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  :       Soady 

This  was  an  action  of  trespass,  for  the  purpose  of  trying  the      Wilson. 
validity  of  a  sewers'  rate  imposed  on  the  plaintiff  as  occupier  of       ^  ^^^  1 
the  Audit  Office,  in  the  eastern  wing  of  Somerset  House.     The 
plaintiff  contended  that  such  rate  was  improperly  imposed  on 
him  as  the  occupier,  even  if  it  could  be  imposed  at  all  in  respect 
of  that  building :  but  that  also  he  denied. 

A  case  was  agreed  upon,  stating  the  particulars  from  which 
the  plaintiff's  occupation  was  inferred  by  the  defendant :  on  the 
effect  of  them  we  do  not  find  it  necessary  to  give  any  opinion, 
because  the  52  Geo.  III.  c.  xlviii.  gives  the  power  to  rate  those 
persons  as  occupiers  who  are  de  facto  assessed  to  the  poor's  rate, 
and  the  plaintiff,  filling  the  latter  character  with  respect  to  the 
premises,  is  clothed  with  the  former  by  the  statute  referred  to. 
We  are,  therefore,  to  decide  whether  the  occupier  of  the  Audit 
Office  is  liable  to  be  rated  to  the  sewers  in  respect  of  that 
occupation. 

The  facts  on  this  point  were  these :  that  under  Somerset  [  263  ] 
House  there  are  drains  and  sewers  originally  made  by  and 
still  under  the  management  and  control  of  the  Board  of  Works, 
at  the  public  expense;  that  the  drains  and  sewers  under  the 
eastern  wing  communicate  with  these  and  form  part  thereof; 
that  they  are  west  of  London,  and  fall  into  the  Thames :  that 
there  is  a  common  sewer  running  through  the  square  of  Somerset 
House  and  under  Somerset  House,  which  was  made  and  is 
repaired  by  the  commissioners  of  sewers  for  Westminster,  but 
the  drains  and  sewers  under  the  eastern  wing  do  not  com- 
municate therewith,  nor  do  the  buildings  of  Somerset  House 
derive  any  immediate  benefit  therefrom,  except  the  general  benefit 
and  advantage  of  being  accessible,  and  of  its  approaches  and 
neighbouring  public  ways  being  properly  drained  and  cleansed. 

Though  numerous  cases  were  cited  in  the  argument,  from 
Keighley's  case  (i),  to  Rex  v.  The  Commissioners  of  Sewers  for  the 
Tower  Hamlets  (2),  the  doctrine  laid  down  in  them  all  is  uniform 
and  undisputed,  as  applicable  to  the  present  question.  It  rests 
on  the  principlOi  that  every  one  whose  property  derives  benefit 

(1)  10  Co.  Eep.  142  b.  (2)  33  E.  E.  249  (9  B.  &  C.  517). 
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soADY       from  the  works  of  the  Commissioners  may  be  assessed  to  the 

Wilson,      rates  they  impose.     The  benefit  is  not  required  to  be  immediate, 

nor  do  the  cases,  or  the  commission  itself,  or  the  statutes,  say 

any  thing  of  the  nature  or  amount  of  the  benefit.     Possibly 

that  benefit  may  be  so  extremely  small,  that  a  jury  would  not 

have  found  the  fact  stated  in  the  case.    But,  on  the  other  hand, 

the  kind  of  benefit  may  be  of  high  value,  as  if  a  house  were 

inaccessible,  because  surrounded  by  marshes,  and  the  works  of 

[  *264  ]       ^sewage  had  made  them  hard  and  passable.     The  case  does  not 

even  state  that  the  amount  of  rate  does  not  bear  a  just  proportion 

to  the  extent  of  benefit.    This  may  possibly  be  immaterial :  for, 

if  the  commissioners  have  jurisdiction,  this  Court  would  not 

inquire  whether  they  had  correctly  exercised  their  judgment,  in 

an  action  of  trespass  for  levying  the  rate.    But  as  the  juris- 

diction  results  from  the  fact  of  benefit  being  derived,  and  the 

case  expressly  states  that  some  benefit  was  derived,  we  think 

ourselves  bound  by  the  finding  to  say  that  the  defendant  had 

authority  to  levy  the  rate,  and  is  consequently  entitled  to  our 

judgment. 

Judgment  for  the  defendant. 


i8»5.       REX  V.  The  Lord  of  the  Hundred  of  MILVERTON. 

—  '       (3  Adol.  &  Ellis,  284—286 ;  S.  C.  1  H.  &  W.  283 ;  4  L.  J.  (N.  S.)  M.  C.  88.) 

[no J    "1 
-'  On  motion  in  Michaelmas  Term,  1834  (made  more  than  a  month  after 

old  Michaelmas  Bay),  for  a  mandamm  to  compel  the  lord  of  a  hundred 

to  hold  a  court  leet  forthwith,  to  appoint  officers,  the  lord  contended  that 

he  could  hold  it  only  in  October ;  and  it  appeared  that  the  Court  had,  as 

far  as  was  remembered,  been  held  in  every  October  until  the  October 

preceding  the  application,  when  no  Court  was  held.    It  was  not  shewn 

whether  the  leet  was  by  charter  or  prescription,  nor  did  any  party  swear 

to  his  belief  that  the  leet  could  be  held  only  in  October.    The  Court,  in 

the  absence  of  such  eyidence,  granted  the  mandamusj  in  Easter  Term, 

1835,  twenty- two  days  after  Easter  Sunday. 

DuxDAS  had  obtained  a  rule  in  Michaelmas  Term  last,  24th 
November,  1834,  calling  on  the  lord  of  the  hundred  or  district 
of  Milverton,  and  the  steward  for  the  time  being  of  the  court 

■ 

leet  there,  to  shew  cause  why  a  mandamus  should  not  issue, 
commanding  them  forthwith  to  hold  a  court  leet  for  the  said 
hundred  or  district,  and  to  take  all  legal  steps  necessary  for  the 
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purpose  of  choosing  and  appointing  thereat  high  constables,        bex 

constables  and  tything  men,  and  all  such  other  officers  as  ought    thb  Lokd 

by  law  to  be  chosen  at  such  court,  and  to  do  and  transact  the  huhdmd  op 

other  lawful  business  of  the  said  court.    The  affidavits  in  support   Milvebton. 

of  the  rule  stated  that,  as  long  as  the  deponents  could  recollect, 

courts  leet  for  the  district  had  been  held  in  October,  until 

October,  1884,  when  the  present  lord  neglected  to  hold  one; 

he  had,  however,  held  one  since  he  had  become  lord,  in  October, 

1888.    It  did  not  appear  whether  the  leet  existed  by  prescription 

or  charter.     The  officers  named  in  the  rule  had  always  been 

chosen  at  the  coiirt.     The  lord  of  the  manor,  and  ^his  attorney,       [  «286  ] 

both  made  affidavits  in  opposition  to  the  rule ;  but  no  deponent 

on  either  side  stated  that  there  was  either  prescription  or  charter 

confining  the  times  for  holding  the  leet  to  October.     The  lord 

had  been  applied  to  to  hold  the  court,  but  he  had  taken  no  steps 

in  consequence  of  the  application ;  neither  did  it  appear  that  he 

had  expressly  refused  to  bold  the  court. 

Sir  IV.  W.  Follett  now  shewed  cause : 

The  application  is  for  a  mandamtis  to  compel  the  holding  of 
the  court  ''  forthwith ; "  but  such  a  mandamus  ought  not  to  be 
granted,  unless  it  appear  that  the  holding  of  the  court  will  be 
effectual.  It  will  not  be  so  unless  held  at  the  proper  time.  Now 
the  proper  time  appears  to  be  in  October.  But,  if  the  affidavits 
do  not  go  far  enough  to  shew  a  ground  for  presuming  a  charter 
or  prescription  by  which  the  holding  is  limited  to  that  month, 
then,  by  the  equity  of  Magna  Gharta  (i),  it  should  take  place 
within  a  month  after  Easter  (2),  or  a  month  after  Michaelmas : 
€om.  Dig.  Leet  (C) ;  Dakin*8  case  (3),  Gryffyth  v.  Biddle  (4). 
Officers  could  not  be  legally  appointed  at  a  court  irregularly 
held.  The  utmost  that  could  be  done  would  be  to  compel  the 
holding  of  the  court  in  October  next ;  but,  as  the  lord  has  not 
absolutely  refused,  that  cannot  be  done  in  the  present  case.  In 
a  case  respecting  the  Merchant  Tailors'  Company,  this  Court 

♦ 

(1)  9  Hen.  IIL  c.  3d,  explained      the  19th  of  April. 

by  fit.  31  Edw.  III.  st  1,  c.  15.     See         (3)2    Saund.   291b;    and   see  2 
2  Inst.  71  (3).  Inst.  72. 

(2)  In   1835,  Easter  Sunday  was         (4)  Cro.  Car.  275. 

25—2 
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Bkx        held  that  a  mandamus  should  not  issae  to  the  master  and 
Xh£  Lobd    wardens  to  elect  officers  according  to  the  charters,  the  proper 
Htodbbd  OP  *™®  ^^*  having  arrived,  and  *the  Court  not  knowing  that  the 
MiLVBBTON.  parties  would  not  at  that  time  proceed  regularly  (i). 

[  •286  ] 

Sir  F.  Pollock f  in  support  of  the  rule : 

Practically,  the  question  is,  whether  this  court  leet  is  ever 
to  be  held  at  all ;  for,  if  the  Court  will  not  grant  the  mandanms 
to  hold  at  the  proper  time,  before  that  time  arrives,  and  if,  after 
the  time  has  past,  the  inandamiis  cannot  be  granted  to  hold 
at  any  other  time,  there  are  no  means  of  enforcing  the  per- 
formance of  the  duty,  and  the  objection  would  destroy  the 
general  power  of  this  Court  to  enforce  the  holding  of  courts 
leets  by  inandamus,  which  power  is,  however,  proved  by  the 
authorities  (2).  If  the  lord  insist  upon  the  limitation  as  to  time, 
he  should  depose  to  the  existence  of  such  a  limitation  distinctly; 
otherwise,  the  Court  will  at  least  put  him  to  return  it. 


Per  Curiam  (3)  (stopping  Sir  G.  A.  Lewin  on  the  same  side) : 

We  may  at  least  say  that  it  is  doubtful  whether  any  charter 
or  prescription  exist,  'limiting  the  time.  Where  neither  the 
party,  nor  his  attorney,  swears  to  the  belief  of  such  a  limitation, 
we  cannot  assume  it.  Great  public  inconvenience  might  accrue, 
if  a  vmndwnus  were  refused  on  such  grounds. 


(1)  Bex  y,  Athvood,  38  E.  E.  290 
(4  B.  &  Ad.  481). 

(2)  See  R,  v.  Willii,  Andr.  279, 
and  the  argument  there ;  £>.  C  7 
Mod.  261.  Itesr  v.  Grantham,  2  W. 
Bl.  716. 

(3)  Lord  Denman,  Ch.  J.,  Little- 
dale,  Patteson,  and  Coleridge,  JJ. 

(4)  The  lord  obeyed  the  Tnandamus, 


Rule  absolute  (4). 

and  made  no  return,  and  in  a  sub- 
sequent Term  a  rule  was  obtained, 
under  stat.  1  Will.  IV.  c.  21,  s.  6, 
calling  on  him  to  shew  cause  why  he 
should  not  pay  the  costs  of  the  mau- 
damuB  and  of  that  application,  which 
rule,  after  cause  shewn,  was  made 
absolute  in  Trinity  Term  (May  26th). 
1836. 
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KEX  V.  CLARK  and  AUSTEN,  isss. 

(3  Adol.  &  Ellis,  287—295  ;  S.  C.  4  N.  &  M.  671 ;  1  H.  t&  W.  252 ;  4  L.  J.        ^'^^2- 

(N.  S.)  M.  C.  92.)  [  287  ] 

A  collector  of  the  land-tax  is  not  entitled,  either  under  the  provisions 
of  stat.  38  Geo.  III.  c.  5,  s.  17,  or  under  his  general  authority,  to  take 
a  constable  with  him  into  the  house  of  a  person  from  whom  he  is 
demanding  payment  of  the  arrear  of  the  land-tax.  But  if  he  has  reason- 
able ground  (^m  past  or  present  circumstances)  to  apprehend  violence 
from  such  person,  he  may  call  in  constables  to  assist  in  keeping  the 
peace,  and  such  constables  are  justified  in  staying  while  the  collector 
remains  to  be  paid,  as  long  as  there  is  reason  to  expect  violence ;  and, 
if  the  owner  of  the  house  use  violence  to  remove  them,  he  is  indictable 
for  assaulting  a  peace-officer  in  the  execution  of  his  duty. 

The  defendants  were  indicted  for  assaulting  Francis  Grinder, 
a  peace-officer,  in  the  due  execution  of  his  duty.  There  was 
also  a  count  for  a  common  assault.  On  the  trial  before 
Gaselee,  J.,  at  the  last  Sussex  Assizes,  the  facts  proved  were 
these.  Charles  Tipper,  a  collector  of  land-tax,  had  applied 
to  the  defendant  Clark,  on  the  28th  of  October,  1883,  for 
81.  28.  2d.,  due  from  Clark  for  arrears  of  land-tax,  which  had 
been  repeatedly  demanded  before.  At  the  time  of  this  applica* 
tion,  Tipper  was  accompanied  by  a  constable  named  John 
Collins.  Clark,  in  answer  to  Tipper's  application,  said,  ''I 
suppose,  if  I  do  not  pay  it,  you  are  going  to  distrain."  Tipper 
replied,  that  he  probably  should;  to  which  Clark  answered, 
**  If  you  put  your  hand  upon  a  thing,  I  will  split  your  skull." 
Tipper  said  he  had  no  fear  of  that.  Clark  then  promised 
to  send  the  money  on  the  following  Saturday,  but  did  not 
do  so.  On  the  29th  of  November  following.  Tipper  went  to 
Clark's  house  (which  was  an  hotel),  and  entered  a  room  in  it, 
with  Collins,  and  again  demanded  the  arrears.  Tipper,  on  this 
occasion,  took  with  him,  also,  Grinder  and  a  third  constable, 
and  desired  the  two  last  to  remain  outside  of  the  house,  and 
''to  be  on  the  alert,  lest  there  should  be  a  row."  As  soon  as 
the  demand  was  made,  Clark  quitted  the  room,  and  directly 
afterwards  he  was  heard  to  fasten  the  house  door.  Upon 
this,  Collins,  by  Tipper's  order,  unfastened  the  door,  and 
brought  in  Grinder  and  the  other  constable.  Clark  soon  after- 
wards returned  into  the  room  *with  bank  notes  in  his  hand,       [  ^288  ] 
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Rkx  accompanied  by  ten  or  twelve  men,  among  whom  was  the  defen- 
Glabk.  dant  Austen.  Clark  asked  what  Grinder  did  there ;  and  Collins 
answered,  that  Grinder  was  there  to  aid  and  assist  if  required. 
Upon  this,  Clark  said,  ''I  will  not  pay  the  taxes  till  the  thief- 
catcher  has  left  the  room.*'  Grinder  refused  to  depart,  upon 
which  Clark  desired  Austen  to  put  him  out,  saying  that  he 
would  be  answerable.  Austen  then  attempted  to  force  Grinder 
out  of  the  room,  and  in  so  doing  committed  the  assault  in 
question.  Clark  afterwards  paid  the  taxes  with  the  notes  in  his 
hand.  For  the  defendants  it  was  objected,  that  it  did  not 
appear  that  Grinder,  at  the  time  of  the  assault,  was  entitled 
to  be  in  the  house ;  that  he  was,  therefore,  not  in  the  execution 
of  his  duty  as  peace-officer;  and  that  the  defendants  were 
justified  in  removing  him  forcibly.  The  learned  Judge  left 
it  to  the  jury  to  say,  whether  Tipper  introduced  Grinder  for  the 
purpose  of  keeping  the  peace,  and  desired  them,  if  they  thought 
he  did  so,  to  find  a  verdict  of  guilty.  The  jury  found  in  the 
affirmative  upon  the  question  left,  and  convicted  both  the  defen- 
dants. His  lordship  gave  leave  to  move  that  this  verdict  should 
be  set  aside,  and  a  verdict  entered  for  the  defendants.  In  the 
present  Term,  April  28rd,  A^idretvs,  Serjt.  obtained  a  rule 
accordingly. 

Piatt  and  G.  F.  Jones  now  shewed  cause : 

The  seventeenth  section  of  the  Land  Tax  Act,  88  Geo.  IIL 
[  *289  J      c.  5  (i),  authorises  the  collectors  to  call  in  the  aid  and  ^assistance 


(1)  Made  perpetual  by  stat.  38 
Geo.  m.  c.  60,  8.  1.  Sect.  17  of 
38  Geo.  III.  c.  5,  is  as  follows: 
**  And  whereas  doubts  have  arisen 
touching  the  authority  of  collectors 
to  distrain  for  nonpa^nnent  of  the 
land-tax  under  the  wairant  usually 
granted  by  commissioners  at  the 
time  of  their  appointments;  bo  it 
further  enacted  and  declared,  That 
if  any  person  shall  refuse  or  neglect 
to  pay  any  sum  or  sums  of  money 
wheroat  he  or  she  shall  be  rated  or 
assessed  in  England,"  &c.  '*  by  this 
Act,  upon  demand,  by  the  said  col- 
lector or  collectors    of   that    place, 


according  to  the  precepts  or  estreats 
to  him  or  them  delivered  by  the  said 
commissioners;  that  then,  and  in 
all  and  every  such  case  and  cases,  it 
shall  and  may  be  lawful  to  and  for 
the  said  collectors,  or  any  of  them« 
and  they  are  hereby  authorized  and 
required,  to  levy  the  sum  assessed 
by  distress,"  &c.,  **  without  any 
further  authority  from  the  commis- 
sioners for  that  purpose;  and  the 
goods  and  chattels"  (here  follow 
directions  as  to  the  disposal  of  the 
proceeds),  **  and  the  overplus  coming 
by  such  sale  (if  any  be)  over  and 
above  the  tax  and  charge  of  taking 
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of  constables  when  any  refusal  or  neglect  of  payment  shall  have  Bbx 
taken  place;  and  that  which  had  passed  in  the  present  case  glabk. 
fully  amounted  to  neglect  and  refusal.  It  cannot  be  fairly 
contended  that  the  provisions  of  the  Act  apply  to  cases  only 
where  the  collector  is  going  to  break  open  houses  or  chests. 
Had  that  been  intended,  the  provision  would  probably  have 
been,  that  ''it  shall  be  lawful  for  the  collector  calling  to  his 
assistance  the  constables,"  &c.,  'Ho  break  open,''  &c. :  but, 
instead  of  this,  the  provision  as  to  calling  in  the  assistance 
of  the  constables  occurs  at  the  end  of  the  section,  and  must 
refer  to  all  the  steps  directed  to  be  taken  throughout  the  section. 
Sect.  40  of  the  same  *Act  provides  for  the  case  where  the  lands  [  *290  ] 
or  houses  are  unoccupied,  and  no  distress  can  be  found  on  the 
premises,  and  there  the  "  collectors,  constables,  or  tithing  men  " 
are  to  distrain  at  any  time  after.  There  can  be  no  reason  for 
interpreting  the  provisions  of  these  two  sections  differently. 
Independently  of  the  statute,  the  mere  fact  of  the  apprehension 
of  a  breach  of  the  peace  authorised  the  collector  to  take  with 
him  a  constable  to  preserve  the  peace;  and  the  constable  was 
bound  to  attend  for  that  purpose.  A  constable  might  interfere 
if  a  breach  of  the  peace  was  apprehended,  though  a  private 
individual  could  not:  and  it  is  upon  this  principle  that  stat. 
1  Geo.  lY.  c.  37,  s.  1,  authorises  the  appointment  of  special 
constables,  not  merely  in  cases  of  actual  tumult,  riot,  or  felony, 
but  on  reasonable  apprehension  thereof.  At  all  events,  the 
count  for  a  common  assault  may  be  supported ;  for  a  collector 

and  keeping  the  said  distress,  to  be  mises,  as  they  will  answer  the  con- 

immediately  returned  to  the  owners  trary  at  their  perils,"  &c.,  and  if  any 

thereof ;  and,  moreover,  that  it  shall  person  assessed  by  this  Act  as  afore- 

be  lawful  to  break  open,  in  the  day  said,  shall  neglect  or  refuse  to  pay 

time,  any  house,  and  upon  warrant  his  assessment  by  the  space  of  ten 

under  the  hands  and  seals  of  any  days  after  demand,  or  convey  away 

two  or  more  of  the  said  commis-  any  of  his  goods,  whereby  the  sums 

doners,  any  chest,  trunk,   box,  or  assessed  cannot  be  levied  according 

other    thing,    wherein     any    such  to  this  Act,  any  two  or  more  of  the 

goods  are,  calling  to  their  assistance  comnussioners   are    authorized,    by 

the    constables,    tything-men,    or  warrant  under  their  hands  and  seals, 

headboroughs  within   the  counties,  to  commit  such  person  or  persons 

ridings,  cities,  towns,or  places,  where  (except  a  peer  or  peeress  of  Great 

any  refusal  or  neglect  shall  be  made;  Britain)  to  the  common  gaol,  until 

which  said  officers  are  hereby  required  payment. 
to  be  aiding  and  assisting  in  the  pre- 
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Rex         is  justified  in  taking  an  assistant  with  him,  otherwise  no  collector 
Clark.       could  perform  his  duty. 

Andrews^  Serjt.,  and  Long^  in  support  of  the  rule : 

The  statutory  provision  in  stat.  38  Geo.  III.  c.  5,  s.  17, 
confines  the  power  of  the  collector  to  take  constables  with  him 
to  the  special  cases  provided  for  in  that  section,  that  is  to  say, 
when  a  house  or  chest  is  to  be  broken  open.  The  sense  of  the 
previous  enactments  terminates  before  the  words  "and  more- 
over," at  which  the  provisions  connected  with  the  power  to  call 
in  the  constables  commence.  And,  even  if  it  were  not  so, 
it  ought  to  have  been  shewn,  on  the  part  of  the  prosecutors, 
that  the  collector  had  a  warrant  to  distrain. 

(Patteson,  J.:  The  Act  gives  the  collector  a  general  power 
to  distrain:  a  special  warrant  is  not  necessary.) 

[  •2yi  ]       ♦At  any  rate  he  ought  to  have  had  the  book  of  assessments 
with  him. 

(Patteson,  J. :  That  is  unnecessary. 

Coleridge,  J. :  Do  you  mean  to  contend  that  he  must  take 
the  warrant  with  him  whenever  he  does  any  act  in  his  character 
of  collector?) 

That  would,  perhaps,  not  be  necessary  in  the  case  of  a  mere 
demand.  Then,  as  to  the  charge  at  common  law.  There  was 
no  evidence  of  an  intention  to  resist  the  enforcing  of  payment ; 
on  the  contrary,  Clark  appears  to  have  gone  for  the  purpose 
of  bringing  the  money,  and  actually  to  have  brought  it.  No 
distress  would  have  been  justifiable  at  all  under  these  circum- 
stances :  at  any  rate,  Tipper  had  no  right,  before  there  had  been 
resistance  of  any  kind,  to  introduce  the  three  constables  into 
the  house ;  one  of  whom  was  even  brought  in  before  the  demand 
was  made.  And  Clark  had  a  right,  at  the  time  of  his  paying 
the  money,  to  insist  upon  the  constables  quitting  the  house. 
If  so,  he  was  justified  in  removing  them  forcibly,  and  in  calling 
in  help  to  do  so ;  and  this  is  an  answer  to  both  counts. 

Lord  Denmak,  Ch.  J. : 

The  question  is,  whether  this  was  an  assault,  committed  by 
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the  two  defendants  upon  Grinder,  in  the  execution  of  his  duty  Bbz 
as  a  peace-officer.  It  appears  that  Grinder  was  a  constable^  and  clark. 
that  he  was  brought  to  the  premises  by  the  collector  Tipper. 
Tipper,  on  the  28th  of  October,  had  been  threatened  by  Clark, 
in  the  event  of  his  distraining.  On  the  ^9th  of  November, 
Tipper  went  again  to  Clark's,  accompanied,  as  he  had  been  on 
the  former  occasion,  by  the  constable  Collins.  No  objection  was 
made,  either  then  or  before,  to  Tipper's  taking  Collins  with  him. 
On  the  second  occasion,  he  took  with  him  also  Grinder  and 
another  ^constable ;  but  these  two  he  did  not  introduce  into  the  [  *292  ] 
house  at  first.  After  he  got  in,  Clark  fastened  the  door,  keeping 
him  and  Collins  in  the  house.  Now  Clark  had  no  right  what- 
ever to  imprison  them ;  and  the  collector  had  then  good  ground, 
from  what  had  passed  at  that  time  and  on  the  previous  occasion, 
to  apprehend  violence.  Other  persons  are  then  brought  into 
the  room  by  Clark.  The  jury  find  that  Tipper  introduced 
Grinder  for  the  purpose  of  keeping  the  peace.  But  Clark 
declares  that  he  will  pay  nothing  while  Grinder  remains.  Was 
not  Grinder  then  in  the  execution  of  his  duty?  There  can 
be  no  doubt  that  he  was.  Tipper  was  justified  in  calling  him 
in ;  and  had  he  gone  out  when  Clark  desired  him  to  do  so,  he 
would  have  left  the  collector  in  a  situation  of  danger.  With 
respect  to  the  statute,  it  appears  to  me  to  be  inapplicable.  But, 
as  to  the  general  law.  Tipper  was  quite  justified  in  having 
Grinder  with  him.  Grinder  did  not  come  in  before  it  was  fit 
that  he  should  do  so;  and  he  would  not  have  been  justified 
in  remaining  on  the  outside. 

LiTTLBDALB,  J.  : 

I  am  of  the  same  opinion.  (His  Lordship  then  recapitulated 
the  facts.)  It  appears  to  me  that  this  was  an  assault  on  the 
peace  officers,  and  that  Tipper  was  justified  in  bringing  them  in ; 
there  being  a  reasonable  ground  for  apprehending  violence  if 
they  remained  absent. 

Patteson,  J. : 

I  am  of  the  same  opinion.  I  think  the  first  count  is  sustained. 
I  do  not,  however,  rest  this  upon  the  statute,  for  that  is  clearly 
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Rex  applicable  to  cases  only  where  a  boase,  or  a  chest,  is  to  be  broken 
Clabk.  open.  But  the  presence  of  the  constable  was  justified  by  Clark'a 
[  *293  ]  ^conduct.  He  threatens  the  collector,  upon  his  intimating  an 
intention  to  distrain,  on  the  28th  of  October :  he  then  promises 
to  send  the  money,  and  does  not  send  it.  Then,  on  the  29th 
of  November,  the  collector  applies  again  for  the  money.  It  does 
not  appear  that  he  intended  to  distrain.  I  think  he  had  no 
right  to  take  Collins  with  him,  on  either  occasion ;  he  was  not 
justified  in  bringing  any  person  into  the  house,  besides  himself, 
for  the  purpose  of  demanding  the  money.  If  he  had  any  right 
td  introduce  another  person,  that  must  have  been  in  consequence 
of  his  apprehending  resistance.  However,  no  objection  is  made 
to  Gollins's  presence,  on  either  occasion.  Tipper  takes  with  him 
also  two  other  persons,  who  remain  on  the  outside,  to  be  ready 
to  assist  in  case  of  violence.  Probably  nothing  would  have 
happened,  if  Clark  had  behaved  quietly.  But  when  Clark  goes 
out  of  the  room,  it  is  found  that  he  fastens  the  door.  What 
could  be  supposed  from  this,  but  that  Clark  was  designing  some 
violence  ?  If  he  went  out  merely  for  the  money,  why  should  he 
fasten  the  door?  Then  the  other  two  constables  are  brought 
into  the  house  for  the  purpose  of  preventing  violence.  So  far, 
there  was  nothing  wrong  on  their  part:  all  was  perfectly  justifi- 
able. Clark  returns  with  ten  or  twelve  men.  It  is  true,  that  he 
then  finds  that  Grinder  and  the  other  constable  have  been  intro- 
duced in  the  mean  time.  He  says,  ''  Turn  them  out,  or  I  will 
not  pay."  What  would  have  happened,  if  Grinder  had  then 
gone  out,  leaving  Tipper?  He  staid  to  protect  Tipper:  and 
then  Clark,  instead  of  paying  the  money,  or  relying  upon  such 
legal  remedy  as  he  might  have  against  the  constable  (supposing 
that  he  had  no  right  to  remain),  assaults  him.  It  seems  to  me 
that  the  constable  was  assaulted  in  the  execution  of  his  duty. 

[  294  ]       Coleridge,  J. : 

I  am  quite  of  the  same  opinion.  The  question  is,  whether 
Grinder  was  lawfully  in  the  house,  persisting  to  remain  there : 
if  he  was,  no  doubt  the  first  count  is  sustained.  I  am  of  opinion 
that  he  was,  laying  aside  the  statute,  which  does  not  apply  to 
the  facts.     He  was  lawfully  there,  by  virtue  of   his  general 
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authority.  Tipper's  character  as  collector  was  well  known :  he  Re>^ 
was  authorised  to  distrain  without  a  special  warrant,  anil  there-  Clabk. 
fore  he  was  not  bound,  in  every  individual  case,  to  have  a  warrant 
with  him.  At  any  rate,  no  demand  of  the  warrant  was  made. 
An  intention  to  distrain  had  been  expressed  before :  and  Clark 
had  then  used  improper  language.  Tipper  went  away;  and, 
during  the  intermediate  time,  no  payment  was  made.  Was  he 
not  afterwards  justified  in  providing  himself  peaceably  with  the 
means  of  enforcing  payment  ?  On  the  29th  of  November  Collins 
enters  with  him,  which  is  not  objected  to.  Whei^  the  business 
is  mentioned,  Clark  goes  out  and  bolts  the  door.  During  his 
absence.  Tipper  and  Collins  having  heard  the  door  bolted, 
Tipper  sends  Collins  out  for  the  other  constables.  It  is  not 
till  Clark  has  bolted  the  door,  an  act  which  I  consider  unjustifi- 
able, that  Grinder  and  the  other  constable  are  introduced.  Then 
Clark  comes  in  with  several  men.  A  conversation  follows  about 
payment.  The  language  which  Clark  uses  towards  Grinder, 
shews  that  he  knew  his  character  as  constable.  Grinder  had 
a  justifiable  cause  for  entering  the  house,  and  his  conduct  there 
was  peaceable.  He  finds  that  several  men  come  into  the  room, 
and  that  he  is  called  on,  in  strong  language,  to  retire.  If  he 
had  retired,  it  would  have  been  a  breach  of  duty;  and,  had 
violence  ensued  upon  his  retiring,  he  would  have  been  highly 
responsible.  "^He  was  therefore  justified  in  remaining ;  and  [  *295  ] 
the  justification  arises  out  of  his  special  character  as  a  peace 

officer. 

Rule  discharged. 


In  the  Matter  of  Abbitration  between  TRIBE,  Gent.,        isss. 
One,  &c.  and  UPPERTON,   Gent.,  One,  &c.  ^^^' 

(3  Adol.  &  Ellis,  295—302 ;  S,  C.  1  H.  &  W.  280.)  [  295  ] 

An  agreement  containing  several  stipulations  was  entered  into,  and 
partly  carried  into  execution  ;  after  which  one  of  the  jx^rties  filed  a  bill 
in  Chancery,  praying  that  it  might  be  rescinded  on  certain  terms ;  and 
the  other  party  not  answering,  an  injunction  was  granted,  restraining 
him  from  proceeding  to  enforce  the  agreement  until  he  should  have 
answered,  and  the  Coiu't  of  Chancer}'  should  have  made  further  order. 
The  parties  then  referred  the  suit  and  all  matters  in  difference  between 
them  to  arbitration ;  and  it  was  2)rovided  by  the  submission,  that  all 
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In  re  proceedings  in  the  suit  should  be  stayed  until  the  time  for  making  the 

Tribe.  award,  when,  if  none  were  made,  either  party  might  proceed ;  but  that 

the  injunction  should  have  its  full  effect  till  dissolved. 

The  arbitrator  awarded  upon  the  matters  of  the  agreement,  and 
directed  certain  things  to  be  done,  the  performance  of  which  was  to  be 
taken  in  full  satisfaction  of  all  the  matters  in  difference.  He  also 
awarded  that  each  party  should  bear  his  own  costs  of  the  Chancery  suit ; 
but  he  made  no  further  oi'der  as  to  the  suit,  nor  did  he  direct  that  the 
agreement  should  be  rescinded ;  and,  upon  motion  to  set  aside  the  award 
for  these  omissions,  it  became  a  question  whether  or  not  the  arbitrator 
had  fully  decided  upon  all  the  matters  of  the  agreement : 

Held,  that  the  award  was  bad,  inasmuch  as  it  neither  ordered  the 
agreement  to  be  rescinded,  nor  clearly  determined  all  the  matters  of  it ; 
and  as  it  did  not  put  an  end  to  the  Chancery  suit. 

Orders  of  different  Judges,  to  the  number  of  eleven,  enlarging  the 
time  for  making  the  above  award,  were  made  a  rule  of  Court  by  a 
single  rule. 

The  above  named  parties  executed  an  agreement  (March  30th, 
1832),  by  which  Tribe  undertook  to  purchase  of  Upperton,  and 
Upperton  to  give  up  to  him,  the  business  of  a  solicitor  and  con- 
veyancer, theretofore  carried  on  by  Upperton,  for  2,100/.  The 
agreement  contained  a  number  of  stipulations  relating  to  the 
transfer  of  the  business,  of  beneficial  interests  connected  with  it, 
and  of  premises  which  Upperton  had  occupied  while  carrying  it 
on.  Among  other  things  it  was  agreed,  that  the  business  should 
be  conducted  for  three  years  in  the  joint  names  of  the  parties, 
but  for  Tribe's  sole  benefit,  he  giving  Upperton  a  bond  of 
indemnity  from  all  loss  by  reason  of  his  name  being  used.  And 
[  *296  ]  Upperton  agreed  *to  give  up  to  Tribe  all  the  fields  he  then  rented 
of  the  Duke  of  Norfolk  and  others  at  Steyning,  with  the  consent 
of  the  Duke  of  Norfolk  so  far  as  he  was  concerned.  Tribe  took 
possession  of  the  business,  papers,  and  offices ;  but,  becoming 
dissatisfied  with  the  bargain,  he  declined  fulfilling  his  part  of  it, 
and  proposed  that  the  agreement  should  be  rescinded :  and  he 
filed  a  bill  in  equity,  alleging  that  he  had  been  deceived  as  to 
the  profits  and  advantages  of  the  business,  and  praying  that  the 
agreement  might  be  rescinded,  declared  void,  and  delivered  up 
to  be  cancelled,  he.  Tribe,  being  willing  to  account  for  the  profits 
of  the  business  done  by  him,  on  receiving  compensation  for 
expenses  and  loss  of  time ;  and  praying  also  that  Upperton 
might  be  restrained  by  injunction  from  proceeding  at  law  against 
Tribe  upon  the  said  agreement,  or  for  recovering  the  said  2,100Z. 
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Upperton  did  not  pat  in  his  answer  in  time,  and  an  injunction         in  re 

1*BI  BE 

was  thereupon  granted,  restraining  him  from  all  further  pro- 
ceedings at  law  against  Tribe,  touching  any  of  the  matters 
complained  of  in  the  bill,  until  he  should  have  fully  answered 
the  said  bill,  and  cleared  his  contempt,  and  the  Court  of  Chancery 
should  have  made  further  order  to  the  contrary. 

The  parties  afterwards  executed  mutual  bonds  of  submission 
to  arbitration,  whereby,  after  reciting  that  differences  and  dis- 
putes had  arisen  and  were  subsisting  between  them,  which  were 
the  subject  of  a  suit  in  Chancery  then  pending,  for  bringing  to 
a  speedy  close  the  subject-matter  of  the  said  suit  and  all  matters 
in  difference  between  the  said  parties,  it  was  agreed  between 
them  that  the  same  should  be  referred  to  the  hearing,  arbitration 
and  determination  of  two  arbitrators,  and  of  an  umpire  in  case 
of  disagreement ;  that  the  *award  should  be  binding  and  con-^  [  *297  ] 
elusive ;  and  that  all  proceedings  in  the  said  suit  should  be  stayed 
until  the  time  thereinafter  mentioned  for  making  the  award ; 
when,  if  no  award  should  be  made,  either  party  should  be  at 
liberty  to  proceed  in  the  said  suit,  or  to  prosecute  any  other 
action  or  suit,  but  so  that  the  injunction  obtained  by  Tribe 
should  have  its  full  effect  until  the  same  should  be  dissolved. 
The  submission  and  award  were  to  be  made  an  order  of  the  Court 
of  Chancery  or  a  rule  of  this  Court.  Power  was  given  to  the 
arbitrators  or  umpire  to  enlarge  the  time  for  making  the  award. 
The  arbitrators  met  upon  the  reference,  and  did  not  agree ; 
whereupon  the  case  was  referred  to  the  umpire,  who,  after  several 
enlargements  of  the  time  by  orders  of  different  Judges,  made  and 
published  his  award. 

The  award  contained  a  number  of  directions  as  to  the  matters 
referred.  It  ordered,  among  other  things,  that  Tribe  should 
pay  Upperton  1,2002.  only  for  the  *business,  and  151i.  for  f  ♦298  ] 
fixtures,  &c.;  that  the  business  should  be  carried  on  by  Tribe 
in  his  own  name,  or,  at  his  option,  in  those  of  Upperton  and 
Tribe,  for  a  certain  time,  and  that  Tribe  should  indemnify 
Upperton  and  save  him  harmless  from  all  expenses,  &c.,  and 
consequences  whatsoever,  for  and  in  respect  of  his  name  having 
been,  or  being  so  used.  And,  in  another  part  of  the  award,  that 
Upperton,  on  a  certain  payment  being  made,  should  give  up  to 
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In  re        Tribe,  and  he  shoald  accept,  a  certain  dwelling-honee,  offices, 

Thi  be 

gardens,  stables,  and  the  appurtenances;  "and  also  one  of  the 
said  fields  in  the  said  agreement  mentioned  or  alluded  to,  called 
Star-plot  Field."  The  umpire,  after  directing  that  Upperton 
should  give  a  bond  to  Tribe  for  the  due  performance  of  the  things 
to  be  done  by  him,  concluded  by  awarding :  ''  That  the  said  sums 
of  money  so  to  be  secured  and  paid  to  the  said  Robert  Upperton 
as  aforesaid,  shall  be  so  secured,  paid  and  received,  and  the 
observance  and  performance  of  the  said  acts,  matters,  and  things, 
so  by  me  directed  to  be  observed,  done,  and  performed,  shall  be 
accepted,  received,  and  taken,  as  in  full  discharge  and  satisfaction 
of  all  the  said  matters  in  difference  so  referred  as  aforesaid.'* 
And  the  umpire,  in  pursuance  of  the  authority  given  him  as  to 
costs,  awarded  that  each  of  the  parties  should  bear  his  own  costs 
of  the  suit  in  Chancery,  and  of  the  reference,  &c.  With  this 
exception,  the  award  was  silent  as  to  the  Chancery  suit,  and  the 
course  to  be  taken  respecting  it ;  nor  did  it  state  whether  or  not 
the  agreement  of  March,  1832,  should  be  rescinded  according  to 
the  prayer  of  the  bill  in  Chancery.  In  this  Term,  a  rule  nisi  was 
obtained  for  setting  aside  the  award,  on  the  grounds  that  the 
[  *299  ]  umpire  had  not  awarded  any  thing  "^touching  the  suit  in  Chancery, 
and  that  he  had  not  awarded  whether  or  not  the  agreement 
should  be  rescinded.  At  the  time  of  making  the  motion,  the 
bill  in  Chancery  still  remained  on  the  files  of  that  Court 
unanswered,  and  the  injunction  had  ncN;  been  dissolved. 

Sir  F.  Pollock  now  shewed  cause : 

As  to  the  first  objection,  the  umpire  has  directed  that  each 
party  shall  pay  his  own  costs,  and  he  has  disposed  of  all  the 
matters  which  were  in  difference  in  the  suit.  The  terms  of  the 
submission  were,  that  all  proceedings  in  the  suit  should  be 
stayed  till  the  time  for  making  the  award,  when,  if  no  award 
should  be  made,  either  party  should  be  at  liberty  to  proceed  in 
the  suit.  The  inference  is  that,  if  an  award  should  be  made,  the 
parties  were  not  to  be  at  liberty  to  proceed.  In  Hawkins  v. 
ColcloKfjh  (i)  an  award  that  each  of  the  parties  should  pay  his 
own  charges  at  law,  and  that  the  defendant  pay  the  plaintiff  five 

(1)  1  Burr,  274. 


VOL.  XLU.]     1885.    K.  B.    3  AD.  &  EL.  299—800.  399 

shillings,  for  his  making  the  first  breach  in  the  law,  was  held  to  in  re 
be  sufficiently  final.  So,  in  Jcu^kson  v.  Yalslei/ (i)y  where  an 
action  of  covenant  was  referred,  and  the  arbitrators  merely  found 
that  the  plaintiff  had  no  claim  on  the  defendant  for  any  alleged 
breaches  of  covenant  or  otherwise,  and  that  the  defendant  had 
no  claim  on  the  plaintiff,  the  Court  said,  '^  We  are  of  opinion 
that  the  award  is  final.  It  is  sufficient  if,  looking  at  the  whole 
award,  it  appears  that  the  matter  is  determined."  There  was 
no  necessity,  under  the  circumstances  of  this  case,  that  the  bill 
should  be  actually  dismissed.  As  to  the  second  objection,  the 
umpire  has  distinctly  awarded  upon  every  matter  contained  in 
the  agreement,  and  therefore  it  was  *  unnecessary  to  rescind  it  [  *300  ] 
in  formal  terms. 

(Lord  Denman,  Gh.  J. :  Are  not  the  matter  of  the  Chancery 
suit,  and  the  prayer  of  the  bill  for  rescinding  the  agreement, 
a  subject  of  express  reference?  And,  if  so,  can  the  award  be 
good?  for  it  will  not  efiectually  conclude  the  parties,  even 
though  it  may  in  substance  decide  upon  every  point  in  the  agree- 
ment and  in  the  Chancery  suit.  Such  an  award  may  leave  a 
perpetual  source  of  litigation  open.) 

All  that  could  be  done  is  done  by  the  award.  It  could  not  replace 
the  parties  in  the  precise  situation  in  which  they  stood  before. 
The  object  of  the  bill  in  equity  was  not  that  the  agreement  should 
be  rescinded  absolutely,  which  indeed  could  not  be  done  after 
it  had  been  in  part  acted  upon,  but  that  it  should  be  moulded 
according  to  equity.  The  umpire  has  awarded  all  that  could 
have  been  ordered  by  a  court  of  equity.  He  has  altered,  and, 
pro  tanto,  rescinded,  the  agreement,  and  he  has  awarded  upon 
every  ttimg  contamed  in  it. 

Sir  W.  W.  Folletty  contra  : 

As  to  the  Chancery  suit,  it  is  not  correct  to  say  that  the  award 
virtually  ends  it  because  the  costs  are  disposed  of.  That  may 
be  so  where  the  award  is  in  other  respects  such  as  to  shew  that 
the  arbitrator  intended  to  adjudicate  upon  the  subject-matter  of 

(1)  o  B.  &  Aid.  848. 
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In  re        the  suit,  and  put  an  end  to  it,  as  in  the  two  cases  which  have 

Tkibe 

been  cited.    And  in  Pearse  v.  Pearse  (i)  an  award  was  held  to 

be  final,  though  it  did  not  expressly  dispose  of  a  particular  matter 

referred,  because  it  directed  a  bill  in  Chancery  to  be  dismissed, 

[  *soi  ]       in  which  that  matter  was  included.     That  is  not  so  *here.    By 

the  terms  of  the  reference,  proceedings  in  the  suit  were  to  be 

stayed  till  the  time  for  making  the  award,  when,  if  none  should 

be  made,  either  party  wns  to  be  at  liberty  to  proceed,  but  so  that 

the  injunction  should  have  its  full  effect  until  dissolved.     The 

award  is  made,  but  it  does  not  notice  the  suit,  or  in  any  way 

dispose  of  the  injunction.     It  could  not  be  said  here  that  the 

suit  was  virtually  put  an  end  to,  unless  the  award  contained  a 

final  determination  as  to  the  agreement.     How  this  might  be, 

if  the  award  had  in  fact  decided  every  particular  subject-matter 

of  the  agreement,  it  is  not  necessary  to  say.     There  are  several 

stipulations  in  the  agreement  not  decided  upon,  but  left  open  to 

future  litigation. 

He  proceeded  here  to  contend,  in  particular,  that  the  award 

decided  nothing  with  certainty  as  to  the  manner  in  which  Tribe 

was  to  indemnify  Upperton ;  and  that  it  did  not  clearly  put  an  end 

to  the  agreement  as  to  giving  up  all  the  fields  rented  by  Upperton 

of  the  Duke  of  Norfolk.    He  was  then  stopped  by  the  Court. 

LiTTLEDALE,  J.  (2)  : 

I  am  of  opinion  that  this  rule  must  be  absolute.  One  object 
of  the  reference  to  arbitration  was,  that  the  arbitrator  might 
decide  whether  the  agreement  should  be  at  an  end  or  not.  We 
cannot  say  by  inference  that  it  is  ended.  The  difficulty  we 
should  be  under  in  so  doing  appears  from  the  last  instance  of 
uncertainty  pointed  out  by  Sir  W.  FoUett,  So  as  to  the  suit  in 
equity.  It  was  probably  the  umpire's  intention  to  put  an  end 
to  it,  but  we  cannot  say  in  point  of  law  that  he  has  done  so. 
[  •3U2  ]  Hawkins  v.  Coldmigh  (3)  was  *a  different  case.  There  the  arbi- 
trator awarded,  not  only  that  each  party  should  pay  his  own  costs, 
but  that  the  defendant  should  pay  damages.  So  in  Jackson  v. 
Yahsley  (4)  the  award  went  farther  than  if  it  had  given  a  direction 

(1)  9  B.  &  C.  484.  (3)  1  Burr.  274. 

(2)  Lord  Denman.  Ch.  J.,  had  left  (4)  5  B.  &  Aid.  848. 
the  Court  duriug  the  argument. 


Tribe. 
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as  to  costs,  because  it  declared  that  the  plamtiff  had  no  claim        in  re 
on  the  defendant,  nor  the  defendant  on  the  plaintiff. 

Patteson,  J.  : 

As  soon  as  it  is  found,  in  such  a  case  as  this,  to  be  a  matter 
of  difficulty  to  say  whether  the  agreement  is  determined  or  not, 
there  is  an  end  of  the  question,  because  the  object  of  the  reference 
was,  to  have  it  settled  whether  or  not  the  agreement  should  be 
ended.  The  umpire  should  have  shewn  that  by  his  award.  By 
the  terms  of  the  reference,  proceedings  were  to  be  stayed  until 
the  time  for  making  the  award,  when,  if  no  award  should  be 
made,  either  party  should  be  at  liberty  to  proceed.  But  that 
implied  that  the  arbitrators,  if  they  made  an  award,  should 
determine  whether  the  suit  should  proceed  or  not.  At  the  same 
time,  if  the  arbitrator  had  determined  that  the  agreement  should 
be  rescinded,  and  had  also  ordered  each  party  to  pay  his  own 
costs,  I  should  have  been  inclined  to  think  that  the  suit  was  put 

»°  «°^  ^  (^>-  Rule  absolute. 


MEAD   V.   DAVISON.  isss. 

May  12. 
(3  Adol.  &  EUi8,  303—311 ;  S.  C.  4  N.  &  M.  701 ;  1  H.  &  W.  156 ;  4  L.  J.  JL 

(N.  S.)  K  B.  193.)  [  303  1 

A  policy  of  insurance  on  a  sbip,  lost  or  not  lost,  Ib  good,  the  ship 
haying  been  accepted  for  insurance,  and  the  premium  paid,  before  loss, 
although  the  policy  was  not  actuaUy  executed  and  stamped  till  loss  had 
happened,  and  both  insurer  and  assured  knew  it. 

By  the  rules  of  a  mutual  insurance  society,  with  which  the  above 
insurance  was  effected,  the  insurance  on  a  ship  was  to  commence  on  the 
day  of  her  being  accepted  as  insurable,  and  to  continue  in  force  twelve 
months.  A  member  of  the  society  gave  a  power  of  attorney  to  his 
agent,  to  insure  ships  for  him  under  the  tenuis,  restrictions,  and  regula- 
tions by  which  the  society  might  be  governed :  Held,  that  the  power 
(though  it  did  not  refer  to  the  case  of  a  vessel  being  lost,  and  though 
such  a  case  was  not  expressly  provided  for  in  the  regulations  of  the 
society)  was  special  enough  to  warrant  the  agent  in  executing  the  above- 
mentioned  policy  for  the  principal  as  insurer,  after  a  loss  had  happened 
within  the  knowledge  of  all  the  parties,  as  before  stated. 

Assumpsit  upon  a  policy  of  insurance  on  the  ship  Crisis.    Flea, 
uon  assuinpslL    At  the  trial  before  Lord  Lyndhurst,  G.  B.,  at 

(1)  Coleridge,  J.  was  absent. 
R.B. — VOL,  XLII.  26 
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Mead  the  Spring  Assizes  for  Surrey,  1884,  the  following  facts  appeared : 
Dayton.  The  plaintiff  and  defendant  were  members  of  a  mutual  insurance 
society,  called  the  British  Association  of  London.  The  ship  was 
proposed  and  accepted  for  insurance  in  February,  1829,  when 
the  premium  was  paid ;  and  the  insurance  purported  to  be  (lost 
or  not  lost)  on  the  body,  &c.,  of  the  ship,  from  the  15th  of 
February,  1829,  to  the  15th  of  February,  1880.  The  policy  was 
formally  executed  on  the  21st  of  October,  1829,  by  Mr.  Scott,  an 
agent  for  the  defendant,  conformably  to  the  rules  of  the  society, 
and  appeared  not  to  have  been  stamped  till  the  time  of  execution. 
By  the  practice  of*  the  society,  policies  used  to  be  filled  up  and 
delivered  out  as  members  applied  for  them.  Before  the  21st  of 
October,  an  average  loss,  for  which  this  action  was  brought,  had 
happened ;  and  the  loss  had,  before  that  day,  become  known  to 
the  plaintiff  and  defendant.     No  fraud  was  imputed. 

By  the  first  of  the  society's  rules,  it  was  provided  that  the 
sums  to  be  insured  should  be  from  5001.  to  1,2002.  on  each  ship, 
[  *304  ]  to  commence  on  the  day  of  her  being  ^accepted  by  the  committee, 
and  to  continue  in  force  for  twelve  months  from  that  time,  the 
assured  paying  58.  per  cent,  on  the  sum  insured,  towards  defraying 
the  necessary  expenses,  also  the  charge  for  policies  and  power  of 
attorney,  and  two  guineas  for  survey.  By  rule  20  a  committee 
was  appointed,  of  whom  Scott  was  one,  for  settling  averages, 
and  managing  the  affairs  of  the  association.  In  executing  the 
above-mentioned  policy,  Scott  acted  for  the  defendant  under  a 
power  of  attorney,  the  practice  of  the  society  being  for  the 
members  of  the  committee  to  act  under  powers  of  attorney  for 
the  several  members  of  the  society.  By  the  instrument  in  ques- 
tion, the  defendant,  described  therein  as  of  South  Shields, 
ship-owner,  appointed  Scott,  described  as  of  the  Coal  Exchange, 
London,  ship-owner,  and  three  others,  his  attornies  and  attorney, 
for  him  and  in  his  name,  &c.,  '*  to  insure,  underwrite,  and  sub- 
scribe any  policy  or  policies  for  insuring  any  ship  or  vessel,  or 
ships  or  vessels,  from  and  against  all  perils  and  dangers  of  the 
seas  and  waters,  both  in  and  out  of  harbour,  laden  or  unladen, 
and  from  fire,"  &c.,  '*  and  from  all  other  perils,  losses,  and  mis- 
fortunes whatsoever,  in  and  for  such  sums  or  sum  of  money,  and 
upon  such  voyage  or  voyages,  and  under  such  terms,  restrictions. 
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and  regulations  as  are  annexed  to  the  policies,  and  any  others       Mkad 
by  which  a  certain  society,  called  The  British  Association  for  the      dayibon. 
Mutual  Insurance  of  Shipping,  may  be'govemed,  hereby  ratifying, 
allowing,  and  confirming  all  and  whatsoever  my  said  attorneys 
and  attorney,  or  either  of  them,  shall  lawfully  do  or  cause  to  be 
done  in  the  premises  by  virtue  of  these  presents." 

It  was  objected  that  no  action  could  be  sustained  upon  a  policy 
executed  after  the  loss  had  taken  place  within  the  knowledge  of 
the  parties ;  and  that,  at  all  ^events,  a  general  power  of  attorney  [  *305  ] 
like  that  above  mentioned  could  not  authorise  an  agent  to  effect 
a  policy  after  such  known  loss.  The  Lord  Chief  Baron  non- 
suited the  plaintiff,  giving  leave  to  move  to  set  the  nonsuit  aside, 
and  enter  a  verdict  for  the  plaintiff.  A  rule  nisi  was  obtained 
accordingly,  against  which 

Thesiger  and  F.  D.  M.  Dawson  shewed  cause  in  this  Term  (i)  : 

The  question,  whether  or  not  an  assured  can  recover  on  a 
policy  effected  after  a  loss  known  both  to  him  and  to  the  insurer, 
has  never  yet  been  decided.  Insurance  is  a  contract  of  indemnity 
against  possible  loss ;  it  is  inconsistent  with  the  nature  of  such 
a  contract,  that  it  should  be  entered  into  after  the  loss  is  known. 
The  words  "lost  or  not  lost"  make  no  difference;  they  are 
usually  inserted  in  policies  where  the  parties  are  in  ignorance  of 
the  event,  and  apply  to  such  a  case,  but  not  to  this.  The  effect 
of  this  expression  is  discussed  in  Jejferyes  v.  Lependra  (2)  (in 
argument),  and  in  The  Earl  of  March  v.  Pigot  (3).  In  the  latter 
case,  a  bet  upon  survivorship  between  the  fathers  of  the  wagering 
parties  was  held  to  be  good,  though  Mr.  Pigot's  father  was  dead 
at  the  time  of  the  bet ;  one  of  the  grounds  of  decision  was,  that 
neither  party  knew  of  that  event.  The  contract  here  was  no 
policy  until  the  21st  of  October.  By  stat.  35  Geo.  III.  c.  63,  s.  11, 
every  contract  of  insurance,  subject  to  duty  under  that  Act,  must 
be  "ingrossed,  printed,  or  written,"  and  must  have,  specified 
upon  it,  the  particulars  there  pointed  out;  and  Rodenck  v, 
IIoHl  (4)  and  Warwick  v.  Slade  (5)  shew  that,  even  if  *the  terms       [  '306  ] 

(1)  April  28th.    Before  Lord  Den-  (3)  5  Burr.  2804. 
man,   Ch.  J.,  LitUedale,   Patteson,  (4)  3  Camp.  103. 

and  Coleridge,  JJ.  (5)  13  B.  B.  772  (3  Camp.  127). 

(2)  1  Show.  324. 

26—2 
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HoAD  be  reduced  to  writing,  the  policy  is  null,  unless  it  was  duly 
Davison  stamped  before  it  was  effected.  If  the  contrary  were  held  in 
cases  like  the  present,  the  parties  might  agree  that  their  policies 
should  never  be  stamped  till  after  loss,  and  so  defeat  the  statute. 
The  society  appoint  a  committee  to  subscribe  policies,  in  order 
that  they  may  exercise  a  judgment  in  doubtful  cases ;  it  would 
be  idle  to  establish  such  a  body  with  a  power  to  sign  policies 
after  the  ships  were  lost.  Then,  as  to  the  terms  of  the  power  of 
attorney  in  this  case,  it  evidently  contemplates  an  authority  to 
insure  against  losses  that  may  happen,  according  to  the  general 
tenor  of  such  policies.  There  are  no  words  conferring  a  power 
to  insure  after  loss,  which  is  out  of  the  usual  course,  and  requires 
a  special  authority. 

Piatt,  contra : 

The  power  of  attorney  is,  expressly,  to  subscribe  policies  under 
the  terms,  restrictions,  and  regulations  by  which  this  society 
may  be  governed :  it  therefore  authorised  an  insurance  after  loss, 
which  might  be  effected  under  the  rule  of  the  association  directing 
that  the  insuraQce  shall  commence  from  the  day  of  the  ship 
being  accepted,  and  continue  in  force  twelve  months.  Here  the 
ship  was  accepted  as  insurable  in  February,  though  the  policy 
was  not  filled  up  till  October.  If,  at  that  time,  only  one  of  the 
parties  had  known  of  the  loss,  the  question  might  have  been 
different ;  but,  both  knowing  it,  there  is  no  illegality  m  the 
transaction  on  either  side.  The  words  'Most  or  not  lost,'* 
expressly  refer  to  the  case  of  a  ship  being  actually  lost  at  the 
time ;  her  not  being  lost  is  not  of  the  essence  of  the  policy,  nor 
does  the  knowledge  or  ignorance  of  the  parties  make  it  more  or 
less  so.  As  to  the  effect  of  the  Stamp  Act,  it  is  sufficient,  within 
[  *2M)7  ]  the  terms  of  ^the  statute,  that  the  policy  was  stamped  when 
executed.  It  is  said  that,  if  this  construction  were  to  prevail, 
policies  would  not  be  stamped  till  a  loss  happened ;  but  then  the 
parties  would  have  no  security  but  in  each  other's  honour  for 
the  performance  of  their  respective  engagements ;  it  is  not  likely^ 
therefore,  that  such  a  course  would  be  adopted. 

Cffv.  adv,  riilt. 
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Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court        mbad 
as  follows :  Davi8oh, 

This  was  an  action  on  a  policy  of  insurance  on  the  plaintiff's 
ship.  He  and  the  defendant  were  members  of  an  association  for 
mutual  insurance.  The  ship  was  accepted  in  February,  1829, 
when  the  premium  was  paid,  and  the  insurance  was  to  be  from 
that  period  for  twelve  months  from  that  date.  The  policy 
was  formally  executed  in  October,  1829,  and  that,  not  by  the 
defendant  himself,  but  under  a  power  of  attorney,  and  according 
to  the  rules  of  the  society ;  and  the  ship  was  in  fact  lost,  and 
known  by  all  parties  to  be  so,  before  the  execution  of  the  policy. 
On  these  facts  being  proved,  Lord  Ltndhurst  directed  a  nonsuit, 
on  a  rule  for  setting  which  aside,  and  entering  a  verdict  for  the 
plaintiff,  the  case  has  been  fully  argued  before  us. 

The  material  question  was,  whether  an  assured  can  recover 
on  a  policy  executed  after  the  loss  had  accrued,  and  become 
known  to  both  parties.  Now  the  case  of  The  Earl  of  March  v. 
Pigot{i)y  referred  to  in  the  argument,  is  a  direct  authority  in 
principle  in  favour  of  the  right  to  recover,  if  the  loss  was  known 
to  neither  party  at  the  time  of  effecting  the  policy.  According 
to  *the  same  case,  and  indeed  on  the  plainest  general  principles,  [  *308  ] 
if  the  loss  had  been  known  to  the  assured  only,  the  policy  would 
be  void.  But  no  case  has  determined  that  an  underwriter  who 
chooses  to  effect  a  policy,  with  full  knowledge  that  the  loss  has 
actually  happened,  may  not  be  bound  by  it.  His  conduct  might 
indeed  appear  extraordinary,  if  it  were  not  clear  that  he  had  a 
good  legal  consideration  for  entering  into  the  contract,  viz.  the 
payment  of  the  premium,  which  may  be  regarded  as  a  price 
actually  given  and  received  for  the  underwriter's  indemnity 
against  the  contingency  that  has  arisen.  There  is  considerable 
analogy  between  this  case  and  Paine  v.  MeUer  (2),  decided  in 
1801  by  Lord  Eldon,  who  held  the  purchaser  bound  to  perform 
his  contract,  though  the  house  was  burnt  before  the  time 
ai^inted  for  conveying  it.  ''As  to  the  mere  effect  of  the 
accident  itself,"  said  his  Lordship,  ''no  solid  objection  can  be 
founded  upon  that  simply ;  for  if  the  party  by  the  contract  has 

(1)  5  Burr.  2802.  (2)  5  R.  R.  327  (6  Ves.  349). 
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Mbad  become  in  equity  the  owner  of  the  premises,  they  are  his  to  all 
Davibov.  intents  and  purposes  "  (i).  He  also  said,  adverting  to  the  case 
of  annuities,  where  the  purchasers  have  been  compelled  to  pay 
the  purchase  money,  though  the  grantor  die  before  he  has  made 
a  single  payment,  "  the  party  has  the  thing  he  bought,  though 
no  payment  may  have  been  made ;  for  he  bought  subject  to 
contingency."  So,  in  the  present  case,  he  bought  and  paid  for 
the  underwriter's  promise  to  indemnify.  If  his  ship  had  arrived, 
the  underwriter  would  have  kept  the  whole  premium :  though 
she  has  perished,  he  cannot  be  relieved  from  his  agreement. 
Equity  would  have  compelled  him  to  execute  the  formal  policy, 

[  ♦309  ]  whenever  *  tendered  to  him  :  in  voluntarily  executing,  he  has 
only  performed  a  manifest  duty,  and  cannot  now  retract  the 
obligation. 

The  case  of  Jeffeii/es  v.  Legendra  (2),  cited  from  Shower's 
Beports  (and  reported  for  the  judgment  only  in  Holt,  465), 
seems  inapplicable,  as  it  only  proves  that  a  vessel  sails  with 
convoy,  if  she  departs  with  convoy  and  is  accidentally  separated 
by  stress  of  weather.  Roderick  v.  Hovil(s)  and  Warwick  v. 
Slade  (4)  have  no  bearing  on  the  present  question.  The  former 
established  that  a  policy  executed  without  stamp  was  void, 
though  stamped  before  the  trial.  Wanvick  v.  Slade  (4)  decided 
that  a  broker  cannot  recover  premiums  paid  for  insurance  after 
his  authority  to  insure  had  been  revoked  by  his  principal. 
Here,  the  stamps  were  correct,  and  the  authority  was  never 
revoked.  The  defect  of  stamps  was  urged  as  a  preliminary 
objection,  but  it  is  answered  by  the  foregoing  observation. 

Another  preliminary  objection  was  founded  on  the  execution 
of  the  policy  under  a  power  of  attorney  which  did  not  warrant 
the  execution  of  such  a  policy  as  this.  Upon  reference,  however, 
to  the  instrument,  we  are  of  opinion  that  it  did  authorize  the 
agent  to  execute  a  policy  granted,  like  this,  upon  the  usual  terms 
of  the  association. 

The  nde  wM/«f,  therefore^  he  made  absolute. 

(1)  5  R.  R.  330  (6  Ves.  332).  (3)  3  Camp.  103. 

(2)  1  Show.  320 :  seep.  324»  n.  (b) ;  (4)  13  R.  R.  772  (3  Camp.  127). 
Holt.  405. 
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COTTON  V.  BKOWNE.  im. 

(3  Adol.  &  Ellis,  312—314  ;  S.  C.  4  N.  &  M.  831.)  i^l3- 

In  an  action  for  maliciously  indicting  the  plaintiff  without  prohable        [  ^^^  ] 
cause,  the  defendant  may  give  evidence  of  probable  cause  under  the 
general  issue ;  and  if,  in  addition  to  the  plea  of  not  guilty,  he  pleads 
specially  that  he  had  probable  cause,  the  Court  will  order  that  plea  to  be 
struck  out. 

Case  for  maliciously  indicting  the  plaintiff  for  a  conspiracy. 
The  defendant  pleaded,  first,  not  guilty,  and,  secondly,  as 
follows :  ''  And  for  a  further  plea,  &c.,  the  said  defendant  says 
that,  although  true  it  is  that  he  caused  the  said  plaintiff  to  be 
indicted,  as  he  the  said  plaintiff  above  in  his  said  declaration 
has  alleged,  yet  *that  he  the  said  defendant  did  so  for  reasonable  [  *3i3  ] 
and  probable  cause,  and  without  malice ;  for  the  said  defendant 
says  that,  before  the  preferring  of  the  said  indictment,  ta  wit, 
on,"  &c. ;  the  plea  then  went  into  a  very  long  statement,  for 
the  purpose  of  shewing  that  the  defendant  had  reasonable  cause 
for  the  prosecution.  In  this  Term  a  rule  nisi  was  obtained  for 
striking  out  the  second  plea,  or  so  much  thereof  as  the  Court 
should  direct. 

Archbold  now  shewed  cause.     *     *     * 

JE.  F.  WilliamSy  contra,  was  stopped  by  the  Coubt.  [  314  ] 

Lord  Denman,  Ch.  J. : 

I  am  of  opinion  that  it  was  unnecessary  for  the  defendant  to 
plead  in  denial  of  the  want  of  probable  cause.  The  injury  com- 
plained of  in  this  action  is,  not  merely  in  the  indicting,  nor  in 
the  indictment  being  wrongful,  but  in  maliciously  indicting,  and 
in  doing  so  without  reasonable  or  probable  cause.  The  plea  of 
not  guilty  is  sufficient. 

LiTTLEDALE,  J.  concurred. 

Patteson,  J. : 

Some  cases  have  been  referred  to,  in  w^hich  the  plaintiff  makes 
an  assertion  of  right,  and  then  complains  of  an  injury  done  in 
respect  of  it ;  and  there  it  is  proper  for  the  defendant  to  answer 
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B.B. 


Cotton 
Brown  B. 


by  denying  the  rigM.  But  here  there  is  no  such  assertion  of 
right;  the  whole  matter  alleged  in  the  declaration  is  an  act 
of  injury. 

Coleridge,  J.  concurred. 

Rttle  absolute  for  striking  out   the  whole   of  the 
second  plea. 


1835. 
May  27. 


[  355] 


[  *356  ] 


DOBELL  V.  HUTCHINSON  and  HOLDSWORTH, 

Two,  &c. 

(3  Adol.  &  Ellis,  3oo— 372 ;  S.  C.  5  N.  &  M.  251 ;  1  H.  &  W.  394 ;  4  L.  J. 

(N.  S.)  K.  B.  201.) 

Where  a  contract  in  writing,  or  note,  exists,  which  binds  one  party  to 
a  contract,  under  the  Statute  of  Frauds,  any  subsequent  note  in  writing, 
signed  by  the  other,  is  sufficient  to  bind  him,  provided  it  either  contains 
in  itself  the  terms  of  the  contract,  or  refers  to  any  writing  which 
contains  them  (1). 

On  a  pale  of  a  leasehold  interest  of  lands,  described  in  the  particulars  as 
held  for  a  term  of  twenty-three  years,  at  a  rent  of  oo/.,  and  as  com- 
prising a  yard,  one  of  the  conditions  was,  that  if  any  mistake  should  be 
made  in  the  description  of  the  property,  or  any  other  error  whatever 
should  appear  in  the  particulars  of  the  estate,  such  mistake  or  error 
should  not  annul  or  vitiate  the  sale,  but  a  compensation  should  be  made,  to 
be  settled  by  arbitration.  The  ^^ard  was  not,  in  fact,  comprehended  in  the 
property  held  for  the  tenn  at  5o/.,  but  was  held  by  the  vendor  from  year 
to  year,  at  an  additional  rent.  It  was  essential  to  the  enjoyment  of  the 
propeii;y  leased  for  the  twenty-three  years.  It  did  not  appear  that  the 
vendor  knew  of  the  defect :  Held,  that  this  defect  avoided  the  sale,  and 
was  not  a  mistake  to  be  compensated  for  under  the  above  condition ; 
although,  after  the  day  named  in  the  conditions  for  completing  the 
purchase,  and  before  action  brought  by  the  vendee,  the  vendor  procured 
a  lease  of  the  yard  for  the  term  to  the  vendee,  and  offered  it  to  him  (2). 

Assumpsit.  The  first  count  charged  that  the  defendants,  to 
wit  on  11th  June,  1832,  put  up  for  sale  by  public  auction 
certam  premises  stated  and  represented  *by  the  defendants  to 
''  consist  of  a  valuable  leasehold  public  house,  or  small  tavern, 
known  as  the  *  Aberdeen  Arms/  "  &c.,  **  held  for  a  term  of  which 

(1)  See  this  case  cited  and  fgllowed  by  Cotton,  L.  J.  in  In  re  Fawcttt 
on  this  point  by  Field,  J.  in  Cave  and  Holmes*  Contract  (1889)  42 
V.  Hastings  (1881)  7  Q.  B.  D.  125,  Ch.  Div.  150,  159 ;  58  L.  J.  Ch. 
128 ;  50  L.  J.  Q.  B,  575,  577.  763,  767.— R.  C. 

(2)  Distinguished    on   this    point 
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twenty-three  years  were  unexpired  at  Lady  Day  then  last  past,  dob£ll 
at  the  low  rent  of  55L  per  annnm/'  &c.,  and  to  '*  comprise  on  uutohin- 
the  ground  floor  a  commodious  bar,"  &c.,  **a  small  yard  and  ^^' 
washhouse,''  &c.,  subject  to  certain  conditions :  namely,  amongst 
others,  the  highest  bidder  to  be  the  purchaser ;  that  the  auction 
duty  should  be  paid  in  equal  moieties  by  vendor  and  purchaser ; 
and  that  the  purchaser  should  immediately  pay  a  deposit  of  20Z. 
per  cent.,  in  part  payment  of  the  purchase  money,  into  the 
hands  of  the  auctioneer ;  and  also  one  moiety  of  the  auction 
duty ;  and  sign  an  agreement  for  payment  of  the  residue 
on  or  before  the  25th  of  June,  1882,  at  which  time  the  purchase 
was  to  be  completed  :  that,  within  one  week  from  the  day  of  sale, 
the  vendors  should,  at  their  own  expense,  deliver  an  abstract 
of  the  lease  to  the  purchaser ;  that  it  should  not,  however,  be 
required  that  any  other  title  anterior  to  the  lease  should  be 
produced ;  and  that,  upon  payment  of  the  remainder  of  the 
purchase  money  at  the  time  before  mentioned,  the  lease  should 
be  assigned  to  the  purchaser  at  his  expense.  The  plaintiff  "^then  [  *357  ] 
averred  that  he  became  the  purchaser  of  the  premises  on  their 
exposure  to  sale,  upon  the  said  conditions,  for  the  price  of 
942.  10s.,  and  paid  18/.  188,  for  the  deposit  in  part  of  the 
purchase  money,  and  2Z.  Is.  Sd.  as  his  moiety  of  the  auction 
duty :  the  declaration  then  stated  mutual  promises  by  the 
parties  to  perform  all  things  on  their  several  parts  as  purchasers 
and  vendors  respectively  to  be  performed  ;  and  that  the  plaintiff 
had  been  always  ready  to  perform,  on  his  part,  and  to  pay  the 
remainder  of  the  purchase  money,  and  complete  the  purchase ; 
that  a  week  from  the  day  of  sale  had  elapsed ;  that  neverthe- 
less the  defendants  had  not  delivered  an  abstract  of  the  lease; 
and  the  plaintiff  had  expended  a  large  sum  in  endeavouring  to 
procure  the  abstract  and  get  the  purchase  completed,  and  had 
lost  the  benefits  of  the  purchase  and  the  use  of  the  monies  paid 
by  him  for  deposit  and  duty,  and  kept  for  the  completion  of  the 
purchase.  In  the  second  count  the  agreement  was  laid  as  in 
the  first  count,  and  performance  by  the  plaintiff  averred :  and 
the  breach  was  laid,  that  the  defendants  had  not,  at  the  time 
of  making  the  promise,  a  valuable  leasehold  public  house,  &c. 
(following  the  representation  as  in  the  first  count),  nor  had  the 
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DoBELL      said  defendants  the  premises  at  the  low  rent  of  55L,  but  the 
HuTCHiN-     same  were  at  a  much  higher  and  larger  rent,  to  wit  652.,  whereby 
^^^'       .  the  purchase  was  disadvantageous  and  of  no  use  to  the  plaintiff. 
The  third  count  laid  the  breach,  that  the  defendants  had  not 
authority  to  sell    the    public  house  and  premises,  nor  were 
possessed  of  the  term  therein,  absolutely  and  without  condition, 
or  at  the  low  rent  of  551.    There  was  also  a  count  for  money 
lent,  money  paid,  money  had  and  received,  and  on  an  account 
stated.     Plea,  nmi  assumpsit,  and  issue  thereon. 
[  358  ]  On  the  trial  before  Patteson,  J.,  at  the  Middlesex  sittings  in 

Trinity  Term,  1884,  it  appeared  that  the  defendants,  who  were 
in  partaerBhip  as  attorneys,  being  possessed  of  certain  premises, 
advertised  them  for  sale  by  auction  on  the  11th  of  June,  1882* 
The  particulars  of  sale  described  the  premises  conformably  to  the 
representation  set  out  in  the  first  count  of  the  declaration ;  and, 
for  particulars  of  the  premises,  reference  was  made  (among  other 
places)  to  the  office  of  the  defendants.  The  conditions  of  sale 
were  on  the  same  sheet  as  the  particulars,  and  contained  the 
conditions  mentioned  in  the  first  count  of  the  declaration,  besides, 
the  following,  which  was  the  ninth  condition :  That  if  any  mistake 
should  be  made  in  the  description  of  the  property,  or  any  other 
error  whatever  should  appear  in  the  particulars  of  the  estate, 
such  mistake  or  error  should  not  annul  or  vitiate  the  sale,  but  a 
compensation  or  equivalent  should  be  given  or  taken  as  the  case 
might  require,  such  compensation  or  equivalent  to  be  settled  by 
two  referees  or  their  umpire :  and  that  the  decision  of  the 
referees  or  umpire,  as  the  case  might  be,  should  be  final.  The 
property  was  put  up  to  sale  on  the  11th  of  June  ;  and  the  plaintiff 
was  declared  the  highest  bidder  and  purchaser  at  94Z.  10s.  He 
paid  the  18/.  188.  for  the  deposit  to  the  auctioneer,  and  he  also 
paid  the  21.  Is.  8<{.  for  the  moiety  of  the  auction  duty.  He  at 
the  same  time  signed  an  agreement  indorsed  on  the  particulars 
and  conditions  of  sale,  which  agreement  was  as  follows : 

''  I  do  hereby  acknowledge  myself  the  purchaser  of  the  property 

described  in  the  within  particulars,  at  and  for  the  price  or  sum 

[  *359  ]      of  942.  lOs. ;  and  I  do  hereby  undertake  *and  agree  to  perform 

my  part  of  the  conditions  therein  specified ;  in  furtherance  of 
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which  I  have  this  day  paid  the  sum  of  18Z.  18«.,  being  the  amount       Dobbll 
of  the  deposit,  as  also  the  sum  of  21.  Is.  8d.,  being  my  moiety     hutchin- 
of  the  government  duty.    As  witness  my  hand  this  11th  day         ^^' 
of  June,  1882.     (Signed)  Isaac  Dobell  (the  plaintiff).    Witness, 
G.  M.  Shbppard.'' 

The  attesting  witness  was  the  clerk  of  the  auctioneer  (i),  but 

was  not  so  described  in  the  attestation.     Neither  the  defendants, 

nor  the  auctioneer,  nor  any  one  on  behalf  of  the  defendants, 

signed  this  agreement;  nor  was  their  name  mentioned  in  the 

agreement,  or  the  conditions,  or  in  the  particulars,  except  that, 

in  the  last,  the  defendants  were  referred  to  for  particulars  as 

above  mentioned.    An  abstract  of  the  lease  was  in  due  time 

delivered ;  when  it  appeared  that  the  small  yard  mentioned  in 

the  particulars  was  not  comprised  in  the  lease,  but  was  held 

from  year  to  year  at  an  annual  rent  of  8/.,  the  remainder  of  the 

premises  being  held  at  the  551.,  for  the  term  as  described  in  the 

particulars.     It  did  not  appear  that  this  defect  was  known  at 

the  time  of  the  sale  to  the  defendants,  who  had  but  recently 

become  owners  of  the  term.    There  was,  in  fact,  a  yard  originally 

mentioned  in  the  lease :  but  this  yard  had  been  built  over ;  and 

the  yard  mentioned  in  the  particulars  was  an  additional  one. 

On  the  discovery  of  these  facts  the  plaintiff  refused  to  complete 

the  purchase ;    and  his    attorneys  wrote    to    the    auctioneer, 

demanding  a  return  of  the  money  paid  for  deposit  and  auction 

duty.     The  auctioneer  referred  them  to  the  defendants,  upon 

which  the  plaintiff's  attorneys  sent  the  following  letter  to  the 

defendants : 

"20th  June,  1882.  [860] 

**  Gentlemen, — We  are  instructed   to  inform  you  that  Mr. 

Dobell,  in  consequence  of  your  not  having  shewn  a  good  title  to 

the  premises  offered  for  sale  on  the  11th  instant,  as  described  in 

the  particulars,  declines  taking  to  the  property ;  and  we  have  to 

request  that  you  will  direct  Mr.  Bichards  "  [the  auctioneer]  **  to 

return  the  deposit  and  duty  received  by  him  of  Mr.  Dobell,  and 

that  you  will  remit  to  us  the  expenses  incurred  in  this  matter, 

and  make  some  arrangement  for  the  payment  thereof." 

(1)  See  GoabeU  v.  Archer,  41  R.  B.  47o.         (2  Ad.  &  El.  500). 
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DoBELL  On  the  2nd  of  July,  the  defendant  Hutchinson  sent  a  letter, 

HuTCHiN-  signed  by  him,  to  the  plaintiff's  attorneys,  in  which  he  mentioned 
^^'  his  having  stated  **  the  case  to  counsel  relating  to  our  sale  to  Mr. 
Dobell;"  and  added,  ''having  obtained  counsel's  opinion  thereon, 
I  beg  to  acquaint  you,  we  are  advised  that  the  reasonable  and 
just  compensation  to  which  Mr.  Dobell  is  entitled  on  our  securing 
him  a  lease  of  the  yard  and  wash-house  adjoining  the  'Aberdeen 
Arms,'  is  an  abatement  of  one  eighth  of  the  purchase  money 
(942.  10«.)  bid  by  him  for  the  premises,  say  IIZ.  168.  If  he  is 
willing  to  accede  to  this,  the  business  may  be  completed  without 
further  delay ;  if  not,  we  beg  to  be  understood  as  now  calling  on 
Mr.  Dobell  to  appoint  a  referee  to  meet  one  on  our  part,  and 
settle  the  compensation  or  abatement  to  which  he  is  entitled. 
If  he  declines  this,  we  presume  you  will  accept  Chancery  process 
for  him  at  our  suit." 

On  the  11th  of  July,  the  defendants  sent  a  letter  to  the 
plaintiff's  attorney,  from  which  the  following  is  an  extract : 

[  361  ]  "  Messrs.  Hutchinson  and  Holdsworth  have  also  to  request  to 

be  favoured  with  a  decisive  answer  on  the  part  of  Mr.  Dobell  in 
the  course  of  this  week,  or  they  must  presume  he  refuses  to 
complete  his  purchase,  and  proceed  accordingly." 

On  the  12th  of  July,  1882,  one  of  the  plaintiff's  attorneys 
wrote  to  the  defendants,  requesting  a  copy  of  the  plan  of  the 
premises,  and  adding, 

"  On  being  furnished  with  such  a  copy,  I  will  take  the  opinion 
of  counsel  on  behalf  of  Mr.  Dobell,  and  in  a  very  few  days  send 
you  Mr.  Dobell's  determination,  whether  he  will  or  not  take  to 
the  premises  on  the  terms  you  propose." 

On  the  13th  of  July,  1882,  the  defendants  sent  a  letter  signed 
by  them  to  the  plaintiff's  attorneys,  from  which  the  following  is 
an  extract : 

"  The  time  already  occupied  by  Mr.  Dobell  to  deliberate  about 
the  course  he  will  adopt  is  far  beyond  reason ;  and  we  shall 
therefore  proceed  to  such  measures  as  we  may  be  advised  on 
Monday,  unless  we  hear  from  you  on  or  before  that  day." 

On  the  20th  of  September,  1832,  the  plaintiff's  attorneys  sent 
a  letter  to  the  defendants,  offering,  without  prejudice,  that  the 
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contract  should  be  rescinded  on  the  defendants'  returning  the      dob£ll 
money  paid  for  deposit  and  auction  duty.  Hutchin- 


son. 


On  September  24th,  1832,  the  defendants  sent  the  following 
letter,  signed  by  them,  to  the  plaintiff's  attorneys  : 

"  Gentlemen, — On  considering  the  terms  proposed  by  you  of 
rescinding  the  contract,  we  cannot  accede  ^thereto,  inasmuch  as       [  *362  ] 
we  are  advised,  we  have  full  power  to  compel  the  fulfilment  of  it, 
subject  to  the  abatement  of  about  one-seventh  of  the  premium, 
viz.  182.  10«.,  in  respect  of  the  larger  rent,  to  which  the  premises 
appear  to  be  liable,  than  was  stated  in  the  particulars  of  sale, 
viz.  682.  instead  of  552. :  whereas,  if  we  were  to  release  your 
client  on  the  terms  proposed  of  returning  his  deposit,  we  find, 
on  calculation,  the  effect  would  be,  that  over  and  above  the 
13Z.    108.   reduction    in    the    premium,   we    should   have  one 
quarter's  rent  and  other  outgoings  in  respect  of  the  house,  and 
the  charges  of  a  man  keeping  possession  for  thirteen  weeks  at 
As.  a  day.    These  amount  to  182.  4^.,  which,  with  162.  2«.  6f2.,  the 
quarter's  rent,  makes  together  342.  6«.  6d.     Unless,  therefore, 
Mr.  Dobell  consents  to  give  up  the  deposit,  we  shall  forthwith, 
after  shewing  our  title  to  the  premises  contracted  to  be  sold, 
call  on  him  to  nominate  a  referee  to  ascertain  the  amount  of  the 
allowance  to  be  made  to  him  in  respect  of  the  increased  rent ; 
and,  in  default  of  his  doing  so  within  a  reasonable  time,  we 
shall,  according  to  the  conditions  of  sale,  treat  the  deposit  as 
forfeited,  and  proceed  to  a  resale  of  the  premises.     On  the  other 
hand,  if  Mr.  Dobell  consents  to  give  up  the  deposit,  we  will 
release  him.     Writing  without  prejudice,"  &c. 

In  the  mean  time  the  defendants  had  been  in  treaty  with  the 
owner  of  the  freehold  of  the  yard  in  question,  and  obtained  from 
him  a  lease  of  it,  for  the  term  for  which  the  lease  of  the  public- 
house  had  then  to  run :  and,  on  the  25th  of  September,  they 
sent  an  abstract  to  the  attorneys  of  the  plaintiff,  who  returned  it 
to  them. 

On  the  27th  of  September,  the  defendant  Hutchinson  "^sent       [  *3G3  ] 
a  letter,  signed  by  him,  to  the  plaintiff's  attorneys,  from  which 
the  following  is  an  extract : 
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DoBELL  ''  Hutchinson  and  Holdsworth, 

HUTCHIN-  ^"S. 

^^-  Dobell." 

*'  I  apprehend  there  must  be  some  mistake  in  your  returning 
the  additional  abstract  of  the  title  which  I  sent,  as  it  was  intended 
to  complete  the  title  to  the  premises  sold  to  your  client.  I  there- 
fore send  it  again ;  and,  pursuant  to  the  ninth  condition  of  the 
sale,  I  beg  to  propose,  on  behalf  of  Mr.  Holdsworth  and  myself, 
to  refer  the  question  of  the  abatement,  to  be  made  on  account  of 
the  higher  rent  to  which  the  premises  are  subject,  to  two  referees 
or  their  umpire.  On  hearing  from  you,  that  you  accede  to  this 
arrangement,  I  will  furnish  you  with  the  name  of  our  referee." 

On  the  29th  of  September,  the  defendant  Hutchinson  wrote  to 
the  plaintiff's  attorneys  a  letter  signed  by  himself,  from  which 
the  following  is  an  extract : 

"  Self  and  Holdsworth, 
ats. 
Dobell." 
**  I  have  been  expecting  to  be  favoured  with  your  reply,  whether 
you  accept  the  notice  of  our  proposal  to  refer  the  question  of 
abatement  of  the  premium,  on  behalf  of  your  client,  or  whether 
it  must  be  served  personally  upon  him.*' 

The  plaintiff's  attorneys  wrote,  in  answer,  that  they  had  not 
yet  had  an  opportunity  of  seeing  Dobell ;  but  that  when  they 
did,  they  would  communicate  the  result. 

On  the  2nd  of  October,  the  defendant  Hutchinson  wrote  to  the 
plaintiff's  attorneys  as  follows : 

[  364  ]  "  Ourselves  and  Mr.  Dobell. 

"  Your  note  received  yesterday  evening,  without  date,  leaves 
us  so  entirely  in  uncertainty,  not  only  whether  we  are  likely  to 
come  to  any  terms,  but  also  when  it  may  suit  Mr.  Dobell  to  give 
us  an  answer,  that  we  are  driven  to  act  on  our  right.  Con- 
sidering, therefore,  that  a  reasonable  time  has  elapsed  since  we 
proposed  a  reference  as  to  the  abatements  in  the  premium,  and 
that  the  neglect  on  his  part  amounts  to  a  declining  of  the 
reference,  we  feel  that  we  can  only  treat  the  deposit  as  forfeited, 
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and  proceed  to  a  resale,  which  we  shall  accordingly  do."    (Signed      Dobkll 
by  Hutchinson.)  HuTCHnr- 

SON. 

On  the  18th  of  October  the  defendants  sent  a  note,  signed  by 
them,  to  the  plaintiff's  attorneys,  from  which  the  following  is  an 
extract : 

"  Having  understood  that  Mr.  Dobell  has  refused  to  refer  the 
question  of  abatement  to  arbitration,  or  complete  his  purchase 
on  any  terms,  Mr.  Hutchinson  and  Mr.  Holdsworth  have  acted 
on  that  understanding.*' 

The  present  action  was  shortly  afterwards  commenced. 

It  was  proved  that  the  possession  of  the  yard  was  essential  to 
the  enjoyment  of  the  premises.  The  money  paid  by  the  plaintiff 
to  the  auctioneer  had  not  been  handed  over  to  the  defendants. 

The  defendants'  counsel  contended  that  the  plaintiff  must  be 
nonsuited ;  first,  for  want  of  a  written  agreement  or  memorandum 
to  satisfy  the  fourth  section  of  the  Statute  of  Frauds;  secondly, 
because  the  ninth  condition  of  sale  entitled  the  defendants  to  the 
benefit  of  a  reference  as  to  the  compensation  to  be  awarded  on 
account  of  the  yard  not  being  included  in  the  lease,  and  *prevented  [  *-^6''»  ] 
the  defect  in  this  particular  from  being  a  breach  of  the  contract. 
They  also  contended  that  the  count  for  money  had  and  received 
could  not  be  supported  in  respect  of  the  deposit,  which  the  defen- 
dants had  never  received.  The  learned  Judge  refused  to  nonsuit, 
but  reserved  leave  to  move  on  all  the  points  ;  and  a  verdict  was 
taken  for  the  plaintiff  for  the  amount  of  the  deposit,  the  moiety 
of  the  duty,  and  the  expenses  incurred  by  the  plaintiff,  subject 
to  the  taxation  of  the  plaintiff's  attorneys'  bill  by  the  Master. 

In  Trinity  Term,  1834,  Kelly  obtained  a  rule  calling  on  the 
plaintiff  to  shew  cause  why  a  nonsuit  should  not  be  entered,  or 
why  the  damages  should  not  be  reduced  by  deducting  the  18t  IBs. 
paid  to  the  auctioneer  as  a  deposit  in  part  of  the  purchase  money. 

[After  argument,  the  Coubt  took  time  for  consideration.] 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  (i).        [  370  ] 
After  stating  the  nature  of  the  action,  his  Lordship  said : 

Three  questions  arose:   1st,  Whether  there  was  a  contract 

(1)  Lord  Denman,  Ch.  J.,  Littledale,  J.,  Patteson,  J.  and  Williams,  J. 
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DoBELL      binding  upon  the  defendants  within  the   Statute  of  Frauds. 

HuTCHiN-     2ndly,  Whether  the  defect  of  title  was  the  subject  of  compensa- 

^^'         tion  within  the  terms  of  the  ninth  condition  of  sale.     Srdly, 

Whether,  in  case  the  special  contract  was  not  proved,  an  action 

for  money  had  and  received  would  lie  against  these  defendants. 

As  to  the  first  question  the  facts  were,  that  the  plaintiff  had 
signed  a  written  contract  on  the  back  of  printed  conditions  of 
sale,  in  which  conditions  the  names  of  the  vendors  appeared  as 
solicitors  only,  and  not  as  vendors.  Nothing  was  signed  by  the 
vendors  or  by  the  auctioneer.  An  abstract  of  title  was  sent,  on 
the  face  of  which  it  appeared  that  a  yard,  which  was  proved  to 
be  an  essential  part  of  the  premises,  was  held  from  year  to  year 
only  at  a  separate  rent  of  81. ,  in  addition  to  a  rent  of  551.,  at 
which  the  conditions  described  the  whole  premises  to  be  he}d  for 
a  term  of  twenty-three  years.  The  plaintiff's  attorney  wrote  and 
rejected  the  title,  demanding  a  return  of  the  deposit.  The  defen- 
[  'STi  ]  dants  wrote  in  *an8wer,  and  several  letters  passed  between  the 
parties,  the  letters  of  the  defendants  insisting  that  the  defect  was 
matter  of  compensation  within  the  conditions  of  sale,  calling  on 
the  plaintiff  to  perform  the  contract,  speaking  of  our  sale  to 
Mr.  Dobell,  and  mentioning  the  premises  by  name  and  the  price 
contracted  for,  and  threatening  to  file  a  bill  for  a  specific  per- 
formance ;  they  were  signed  by  one  of  the  defendants  (they  being 
attorneys)  for  both.  They  now  contend  that  there  is  no  contract 
binding  them  within  the  Statute  of  Frauds. 

The  cases  on  this  subject  are  not  at  first  sight  uniform  ;  but,  on 
examination,  it  will  be  found  that  they  establish  this  principle, 
that,  where  a  contract  in  writing  or  note  exists  which  binds  one 
party,  any  subsequent  note  in  writing,  signed  by  the  other,  is 
sufficient  to  bind  him,  provided  it  either  contains  in  itself  the 
terms  of  the  contract,  or  refers  to  any  writing  which  contains 
them.  Here  the  letters  of  the  defendants  refer  expressly  and 
distinctly  to  the  conditions  of  sale,  and  they  had  in  their  hands, 
or  the  hands  of  their  auctioneer,  at  that  very  time,  the  condi- 
tions of  sale  signed  by  the  plaintiff,  to  which  reference  is  made, 
so  that  no  parol  evidence  of  any  kind  was  requisite  to  shew  a 
contract  binding  both  parties,  except  evidence  of  the  handwriting 
of  each,  which  must  be  adduced  in  all  cases.    In  the  case  of 
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Boydell  v.  Drummond  (i)  the  book  signed  by  the  defendant  did      Dobell 
not  refer  to  any  prospectus  or  contract.     In  Ricliard^  v.  Porter  (2)     hutohin- 
the  letter  of  the  buyer  referring  to  the  invoice  sent  by  the  seller         **^^* 
expressly  repudiated  the  contract.     In  Champion  v.  Plummer  (3) 
a  memorandum  signed  by  the  seller  only  was  held  insufficient 
*to  charge  even  him,  because  the  buyer's  name  did  not  appear       [  ^372  ] 
on  it,  or  on  any  other  paper  to  which  it  referred.     In  Wheeler  v. 
Collier  {4t)  the  same  circumstance  occurred,  namely,  that  the 
seller's  name  did  not  appear  on  the  conditions  of  sale  signed  by 
the  buyer;  and  Lord  Tenterden  thought  that  the  seller  could 
not  sue:  but  the  case  was  decided  on  another  point.    On  the 
other  hand,   the  cases  of  Saundersoii  v.  Jackson  (5),  Allen  v. 
Bennet  (6),  and  Jackson  v.  Lowe  (7),  shew  clearly  that  a  subse- 
quent letter  may  be  a  sufficient  note  to  bind  the  writer,  where 
the  requisites  above  mentioned  are   found,  even  where  it  is 
written  after  a  dispute  has  arisen. 

For  these  reasons  we  are  of  opinion  that  there  is  a  sufficient 
contract  in  this  case  within  the  Statute  of  Frauds. 

As  to  the  second  question,  we  are  of  opinion  that  the  yard, 
being  proved  to  be  an  essential  part  of  the  premises,  and  being 
held  only  from  year  to  year,  instead  of  a  term  of  twenty-three 
years  as  stated  in  the  particulars,  and  at  a  separate  rent,  the 
defect  was  clearly  not  matter  of  compensation. 

The  third  question  does  not  arise,  as  we  are  of  opinion  for  the 
plaintiff  on  ike  other  two,  aod  the  role  must  be  discharged. 

Bnle  discharged, 

HAREI80N  V.  DOUGLAS.  i835. 

(3  Adol.  &  Ems,  396—403 ;  S.  C.  5  N.  &  M.  180 ;  1  H.  A  W.  380.)  r"^-. 

A  policy  of  mutual  isfiunaoB  on  a  diip,  contained,  at  the  loot  of  it, 
a  oonditiofn  (among  others)  that  all  ships  were  to  be  inspected  and 
approyed  of  by  a  majority  of  the  committee  of  the  insurers  before 
admission;  that  all  ships  diould  be  well  found,  &c  and  otherwise  in 
a  seaworthy  state,  as  to  the  committee  or  their  inspector  should  from 
time  to  time  seem  proper ;  that  vessels  should  have  a  certain  specified 

(1)  10  B.  B.  450  (11  East,  142).  (4)  Moo.  &  Mai.  123. 

(2)  30  B.  B.  392  (6  B.  &  C.  437).  (5)  5  B.  B.  580  (2  Bos.  &  P.  238). 

(3)  8  B.  B.  795  (1  Bos.  &  P.  (N.  B.)  (6)  12  B.  B.  633  (3  Taunt.  169). 
252).  (7)  25  B.  B.  567  (1  Bing.  9). 
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quantity  of  rope  or  chain  cable  according  to  their  several  burthens, 
**  and  all  chain  cables  to  be  properly  tested  (1) ;  "  ships  to  be  subject  to 
survey  by  the  committee  or  their  inspector  at  specified  times :  and,  in 
case  of  non-compliance  with  orders  to  repair,  made  by  the  committee 
or  the  inspector,  the  parties  neglecting  to  be  iminsured. 

An  action  was  brought  on  the  policy,  and  money  was  paid  into 
Court:  Held, 

1.  That  the  testing  of  the  chain  cable  was  not  by  itself  a  condition 
precedent,  but  only  a  direction  to  the  committee. 

2.  That,  if  it  had  been  a  condition  precedent,  the  non-performance 
was  in  the  nature  of  unseaworthiness;  and  that  seaworthiness  was 
admitted  by  the  payment  into  Court. 

3.  That  an  objection  that  the  action  was  brought  too  soon,  having 
regard  to  rules  incorporated  in  the  policy,  was  also  waived  by  the  paymen 
into  Court. 

In  Trinity  Term,  1884  (May  28rd),  Cress  well  and  IV.  H.  Watson 
shewed  cause  against  a  rule  obtained  in  this  case  by  Holt  in 
Michaelmas  Term,  1888,  and  Sir  James  ScarlHt,  Holt,  Alexander^ 
and  Tomlinsoitf  argued  in  support  of  it.  The  Court  having  taken 
time  to  consider,  judgment  was  delivered  in  this  Term,  June  16th. 
The  judgment  will  be  found  to  contain  all  the  material  facts,  and 
the  points  argued  and  decided  upon. 

Lord  Denman,  Gh.  J. : 

This  was  an  action  on  a  policy  of  insurance  on  the  plaintiff  *s 
ship,  which  was  tried  before  my  brother  Bolland  at  Durham,  at 
the  Summer  Assizes  of  1888. 

The  policy  was  not  a  common  marine  policy ;  but  it  was  one 
on  which  the  plaintiff,  the  defendant,  and  a  great  many  other 
persons,  were  mutual  insurers  on  their  respective  ships  for  the 
period  of  one  year.  This  policy  contained  several  rules  and 
stipulations  which  do  not  exist  in  the  common  marine  policies. 
In  the  body  of  the  policies  there  is  the  following  clause  :  **  And 
we,  the  subscribers  hereunto,  do  hereby  elect,  nominate,  and 
appoint,  Messrs.  John  Bell,  William  Adamson,  Thomas  Douglas, 
Thomas  Brown  the  younger,  William  Ord,  George  Harrison  and 
John  Brown,  to  be  a  committee  and  general  referees  between  and 
amongst  all  and  every  of  us  the  said  subscribers,  in  all  and  every 
matter  and  thing  relating  to  our  respective  assurances  hereby 
made ;  and  any  three  of  the  committee  or  referees  for  the  time 
being  are  hereby  authorized  to  adjust,  settle,  and  determine 

(1)  See  now  37  &  38  Vict.  c.  ol,  s.  3. 
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all  controversies  and  disputes,  and  all  accounts,  demands,  and     Habribok 

transactions  whatsoever,  by  and  between  all  or  any  of  us  the  said     douolas. 

subscribers  to  this  policy,  touching  and  concerning  all  and  every 

or  any  of  the  insurances  hereby  made,  or  other  matter  or  thing 

relating  to  or  concerning  the  same,  or  this  policy;   and  the 

determination  or  determinations  from  time  to  time  to  be  made 

and  signed  by  any  three  of  the  committee  or  referees  for  the  time 

being,  according  to  the  terms  of  this  policy,  and  the  warranties, 

rules,  terms,  and  conditions  hereto  subjoined  (which  are  deemed 

a  component  part  of  this  policy)  shall  be,  and  is  and  are  hereby 

agreed  and  declared  to  be  final  and  conclusive  to  the  several 

subscribers  hereunto  respectively,  and  their   respective  heirs, 

executors,  administrators,  and  assigns,  who  are  hereby  declared 

to  be  bound  thereby.    And  it  is  mutually  agreed  that,  in  case 

any  of  the  said  committee  *or  referees  shall  die,  or  become       [  *398  ] 

incapacitated,  or  refuse  or  decline  to  act,  before  the  expiration 

of  the  said  twelve  calendar  months,  then  and  in  such  case  and 

80  often  as  the  same  shall  happen,  it  shall  be  lawful  to  and  for 

the  surviving  or  continuing  committee,  by  writing  under  their 

hands,  to  choose  and  appoint  any  other  or  others  of  us  to  supply 

the  vacancy  or  vacancies  to  be  occasioned  as  aforesaid,  and,  after 

such  said  appointment,  the  person  or  persons  so  to  be  chosen 

shall  be  vested  with  the  same  powers  and  authorities  in  every 

respect  as  are  hereby  given  to  or  vested  in  the  committee  or 

general  referees  herein  above  named ;  and  all  acts  or  orders  to 

be  made  or  signed  by  such  of  us  as  shall  or  may  be  chosen  and 

appointed  in  manner  aforesaid  shall  have  the  same  force  and 

effect  as  if  the  same  had  been  made  by  the  said  committee  or 

general  referees  herein  above  named.'* 

At  the  foot  of  the  policy  there  was  a  heading  of  Exceptions, 
Warranties,  Bules,  Terms,  Conditions,  and  Agreements  referred 
to  and  subjoined  ;  and,  amongst  them, 

1.  ''AH  ships  to  be  inspected  and  approved  of  by  a  majority 
ot  the  committee  before  admission ;  and  no  ship  registered  at 
any  other  port  than  Sunderland  shall  be  admitted  for  a  larger 
sum  than  the  interest  of  the  owner  resident  at  the  port  of 
Sunderland,  All  ships  hereby  insured  to  be  well  found  and  fitted 
•out  with  all  necessary  tackle  and  materials,  and  otherwise  in  a 

27—2 
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Harbison  seaworthy  state,  as  to  the  committee  or  their  inspector  shall  from 
Douglas,  time  to  time  seem  proper.  Vessels  not  exceeding  twelve  keels  in 
burthen  to  have  one  hundred  and  eighty  fathoms  of  rope  cable, 
or  one  hundred  and  sixty  fathoms  of  chain ;  and,  if  above  that 
[  •390  ]  burthen,  two  hundred  fathoms  *of  rope  cable,  or  one  hundred 
and  eighty  fathoms  of  chain  ;  and  all  chain  cables  to  be  properly 
tested,  and  the  windlasses  of  such  ships  as  shall  have  chain 
cables  to  be  properly  secured ;  all  ships  to  be  subject  to  survey 
by  two  or  more  of  the  committee  and  the  surveyor  in  the  autumn 
of  the  present  year,  and  at  such  other  times  as  the  committee 
shall  think  proper.  And  subscribers  neglecting  to  get  such  repairs 
done  to,  and  stores  and  materials  for,  their  respective  ships,  as 
shall  from  time  to  time  be  ordered  by  the  committee  or  their 
inspector,  after  notice  for  that  purpose  from  the  secretary,  to  be 
uninsured  until  the  same  shall  be  got  or  done,  although  subscriber^ 
in  the  interim,  liable  to  other  losses." 

25.  '^  A  proportion  not  exceeding  11.  os.  per  cent,  of  the  total 
and  partial  losses  (except  salvages  as  hereinafter  named)  shall  be 
called  for  upon  the  subscribers  liable  to  the  same  at  every  forty 
days,  and  for  which  receipts  shall  be  prepared  by  the  secretary 
and  given  to  the  several  sufiFerers  to  receive  their  proportion  of 
the  same ;  and  salvages  for  money  paid  for  getting  any  ship  off 
a  strand,  or  for  assisting  any  ship  in  distress,  shall  be  paid  ten 
days  after  settled  by  the  committee,  if  the  same  shall  amount  to 
100/.  And  where  two  or  more  averages  or  losses  shall  be  put 
together  in  one  receipt,  for  greater  ease  in  collecting  the  same  of 
subscribers,  and  any  subscriber  having  to  pay  the  same  shall  fail, 
or  of  whom  payment  cannot  be  obtained,  in  such  case  the  several 
sufferers  whose  averages  or  losses  shall  have  been  so  put  together, 
shall  pay  back  to  the  holder  of  such  receipt  their  several  propor- 
tions or  sums  which  shall  have  been  included  in  any  such  receipt, 
provided  such  receipt  shall  be  returned  to  the  secretary  within 
[  *400  ]  ten  days  after  the  same  shall  become  due ;  but,  if  kept  ^longer 
by  the  holder,  he  to  take  the  risk  of  the  whole  amount  of  such 
receipt  upon  himself.  Any  subscriber  not  paying  to  the  secretary, 
on  demand,  his  proportion  of  any  receipt  to  be  returned  as  afore- 
said, to  be  uninsured  until  the  same  be  paid,  although  he  shall^ 
in  the  interim,  be  liable  to  other  losses." 
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The  first  count  of  the  declaration  contains  allegations  adapted  Habbison 
to  the  particular  stipulations  of  the  policy,  and,  amongst  others,  Douglas. 
that  she  was  provided  with  such  cables  as  the  rules  in  the  policy 
require ;  it  states  a  total  loss  by  the  perils  of  the  sea ;  that  the 
plaintiff  revoked  the  power  and  authority  of  the  committee  ;  and 
that  the  proportion  of  the  loss  which  the  defendant  was  liable  to 
pay  amounted  to  41,  1S«.  9cZ. 

The  second  count  is  a  more  general  one  (i) ;  it  does  not  contain 
any  allegation  that  the  plaintiff  revoked  the  power  and  authority 
of  the  committee  ;  and  it  claims  a  nominal  sum  of  20Z.,  as  the 
defendant's  proportion  of  the  loss  which  he  was  liable  to  pay. 
The  third  count  was  for  money  had  and  received,  and  on  an 
account  stated.  The  defendant  pleaded  the  general  issue,  and 
paid  1/.  108.  into  Court  on  the  two  last  counts. 

On  the  1st  April,  1888,  the  plaintiff's  ship  got  on  shore  and 
was  stranded  near  Sunderland,  and  she  was  got  off  on  the  20th. 
Notice  of  abandonment  was  given  before  the  20th,  and  which  was 
declined ;  and,  on  the  25th,  a  second  notice  of  abandonment  was 
given.  The  committee  met  to  investigate  the  loss  ;  and,  on  the 
2l8t  *of  June,  a  notice  was  served  on  the  plaintiff  of  a  meeting  [  •40i  ] 
of  the  committee  to  make  their  award.  The  committee  met  on 
the  22nd.  The  plaintiff  attended,  and  said  he  was  not  then 
prepared  to  go  into  his  case,  in  consequence  of  the  absence  of 
his  attorney,  who  had  his  papers.  The  chairman  asked  him  if  ^ 
he  wished  to  have  it  adjourned  ;  he  said  yes,  and  it  was  adjourned 
to  the  27th  :  the  plaintiff  made  no  objection  to  it.  On  the  25th, 
the  plaintiff  sent  a  notice  withdrawing  from  the  arbitration.  On 
the  27th  the  committee  met,  examined  the  surveyor,  and  made 
their  award ;  and,  by  that  award,  they  determined  that  the 
plaintiff  was  not  entitled  to  abandon  the  ship  and  to  recover  for 
a  total  loss  ;  and  they  accordingly  dissented  from  such  abandon- 
ment; and  they  determined  that  the  damage  amounted  to  a  partial 
loss,  and  they  awarded  and  determined  that  the  underwriters 

(1)  The  averment  as  to  the  per-  and  behalf  to  be  performed  and  ful- 

f ormanoe  of  the  conditions  precedent,  filled,  and  had  complied  with  and 

in  the  second  count,  was  merely  that  observed  all   the   exceptions,  war- 

the  plaintiff  had  always  perfoimed  ranties,  rules,  terms,  conditions,  and 

and  fulfilled  aU  things  in  the  policy  agreements  thereby  referred  to,  and 

of  assurance  contained,  on  his  part  thereto  subjoined. 
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Harrison  should  forthwith  contribate  and  pay  to  the  plaintiff  the  sum  of 
BonoLAs.  85Z.  Ss,  Id.,  being  the  amount  of  their  proportion,  as  ascer- 
tained by  the  seventeenth  rule.  The  defendant's  proportion 
under  the  award  would  be  1/.  4«.  Sd.,  and  that  sum  was  more 
than  covered  by  the  money  paid  into  Court  on  the  two  last 
counts,  which  was  1/.  10«.  The  jury  found  that  the  loss  was 
total,  and  that  the  sum  which  the  defendant  was  liable  to  pay 
was  4L  18«.  9^/. 

On  the  trial  it  appeared  that,  according  to  the  course  of  pro- 
ceedings under  the  twenty-fifth  rule,  in  consequence  of  prior 
losses  in  the  club  which  had  been  drawn  for,  the  losses  which 
happened  on  the  1st  of  April  (which  was  the  day  the  plaintiff's 
ship  was  stranded)  would  be  drawn  for  at  the  earliest  at  forty 
days  after  the  22nd  July,  and  would  have  become  payable  to  the 
[  *402  ]  assured  on  the  81st  of  August ;  and  the  club  *  would  not  have 
been  in  funds  earlier  than  that  day  to  pay  the  present  loss. 

The  defendant,  on  the  trial,  submitted  that  the  plaintiff  should 
be  nonsuited  on  two  grounds ;  first,  that  the  chain  cable  of  the 
ship  was  not  properly  tested  according  to  the  first  rule;  and, 
secondly,  that  the  action  was  brought  too  soon  under  the  twenty- 
fifth  rule,  as  the  club  would  not  be  in  funds  to  pay  the  loss  till 
the  81st  of  August  (i) ;  and  the  learned  Judge  gave  leave  to  the 
defendant  to  move  the  Court  on  both  these  grounds. 

On  the  first  of  these  points,  we  are  of  opinion  that  the  chahi 
cable  being  properly  tested  is  not,  taken  by  itself  without  more, 
a  condition  precedent :  it  is  true  that,  in  that  part  of  the  first 
rule  which  immediately  precedes  the  testing  the  chain  cable,  there 
is  nothing  said  about  the  committee  or  their  inspector  ;  but,  both 
at  the  beginning  of  the  rule,  and  also  in  the  latter  part  of  the 
rule,  the  committee  are  mentioned;  and,  on  the  whole  of  the 
rule,  we  are  of  opinion  that  what  is  said  about  the  chain  cable  is 
only  a  direction  to  the  committee  as  to  what  they  were  to  point 
their  attention  to.  But,  suppose  it  were  otherwise,  it  is  in  the 
nature  of  a  want  of  seaworthiness ;  and  the  opinion  of  the  jury 
should  have  been  taken  upon  it :  and,  independently  of  that,  we 
think,  by  payment  of  money  into  Court,  the  objection,  if  it  ever 
existed,  is  cured  ;  for  that  admits  that  the  plaintiff  is  entitled  to 

(1)  The  declaration  was  entitled  of  the  Srd  of  July,  1833. 
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recover  something,  which  he  could  not  be  if  the  vessel  waa  not     Habrison 
seaworthy.  Douglas. 

As  to  the  second  ground  of  nonsuit,  there  is  no  doubt  but  tbe  [  408  ) 
action  is  brought  too  soon ;  and  it  would  be  a  cause  of  nonsuit, 
if  it  was  not  for  the  paying  money  into  Court.  That  admits,  to 
some  extent  at  least,  that  the  plaintiff  was  entitled  to  recover. 
It  does  not  appear  from  the  evidence  whether,  supposing  the  loss 
to  be  total,  the  whole  of  the  money,  which  the  plaintiff  would  be 
entitled  to  receive,  became  due  on  the  81st  of  August,  or  whether 
the  sum  was  divisible,  to  be  paid  at  different  times  ;  if  the  whole 
was  to  be  paid  at  once,  as  one  entire  sum  in  which  no  distinction 
could  be  made  between  one  part  and  the  rest,  then,  as  the  pay- 
ment of  money  into  Court  admitted  part  to  be  due,  it  would  con- 
stitute an  admission  of  the  whole ;  but  not  so,  if  it  was  to  be  paid 
by  instalments.  It  lay  upon  the  defendant  to  have  this  distinctly 
ascertained,  because  the  admitting  of  part  unexplained  would 
operate  as  an  admission  of  the  whole.  We  think,  therefore, 
that  there  is  no  ground  for  a  nonsuit  on  either  of  the  points 
reserved. 

The  rule  was  only  granted  on  these  two  grounds ;  and  therefore 
we  are  of  opinion  that  it  should  be  discharged. 

Rule  discharged. 


PAINTEK  V.  The  LIVEBPOOL  OIL  GAS  LIGHT  isse. 

May  27. 

COMPANY.  — 


(3  AdoL  &  ElHa,  438—449 ;  S.  C.  6  N.  &  M.  736 ;  2  H.  &  W.  233 ;  d  L.  J. 

(N.  S.)  M.  C.  108.) 

By  statute  establishing  a  Gas  Light  CompaDy,  it  was  enacted,  that  if 
any  person  should  refuse  or  neglect,  for  ten  days  after  demand,  to .  pay 
any  rent  due  from  him  to  the  Company  for  the  supply  of  gas,  such  rent 
should  he  reooyered  by  the  Company  or  their  derk  by  warrant  of  any 
justice  of  peace  for  the  town,  &c.,  and  it  should  be  lawful  for  the  Com- 
pany, or  their  clerk,  or  any  person  acting  under  their  authority,  with 
such  warrant,  to  levy  the  sum  so  due  by  distress  and  sale  of  the  goods 
of  the  party  so  neglecting  or  refusing  to  pay,  or  the  same  might  be 
recoyered  by  action,  &c. : 

Held,  that  a  warrant  so  issued  by  a  justice,  without  previously 
summoning  and  hearing  the  party  to  be  distrained  upon,  was  illegal, 


[483] 
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though  a  summons    and    hearing  were  not    in    terms   required   by 
the  Act. 

Where  a  magistrate  grants  a  warrant  in  the  nature  of  execution,  he  is 
bound  first  to  summon  and  hear  the  parties,  imless  the  statute  under 
which  he  acts  clearly  renders  the  discharge  of  that  function  ministerial 
only,  or  in  some  other  manner  dispenses  with  the  summons  and  hearing. 

Trovbr  for  coaches,  horses,  and  harness.  Plea,  that  the 
plaintiff,  after  the  passing  of  an  Act,  4  Geo.  lY.  c.  xxxix.  (local 
and  personal,  public),  for  lighting  the  town  of  Liverpool  with  oil 
gas,  and  before  the  time  when,  &c.  to  wit,  on,  &c.  was  indebted  to 
the  defendants  in  a  large  sum,  to  wit,  &c.  for  gas  supplied  by 
contract,  and  that  afterwards,  and  while  the  plaintiff  was  so 
indebted,  to  wit,  &c.  William  Henry  Parkinson,  the  collector  for 
the  defendants,  left,  at  the  place  of  business  of  the  plaintiff,  a 
demand  in  writing  of  the  said  sum  so  due  and  owing  from  him 
to  the  defendants:  ''and  afterwards,  and  more  than  ten  days 
after  the  leaving  of  the  said  demand  at  the  said  place  of  business 
of  the  said  plaintiff  as  aforesaid,  he,  the  said  W.  H.  P.,  then 
being  such  collector,  *and  so  acting  under  the  authority  of  the 
said  defendants  as  aforesaid,  to  wit,  on,  &c.  preferred  a  complaint 
against  the  plaintiff  for  the  premises  aforesaid,  before  James 
Aspinall,  then  being  one  of  his  Majesty's  justices  of  the  peace  in 
and  for  the  county  of  Lancaster ;  and,  thereupon,  afterwards, 
the  said  J.  A.,  so  being  such  justice  for  the  said  county  as 
aforesaid,  and  before  the  said  several  times,  when,  &c.  to  wit, 
on,  &c.,  according  to  the  form  of  the  statute  in  such  case,  &c. 
duly  made  and  caused  a  certain  warrant  under  his  hand  and 
seal,  directed  to  the  sub-bailiffs,  head  constables  and  assistant 
constables  in  and  for  the  borough  of  Liverpool,  and  also  to  the 
said  W.  H.  P.  and  John  Hampson  and  their  assistants;  and 
thereby  then  authorised  and  commanded  them,  every  or  any  of 
them,  that  upon  the  goods  and  chattels  of  the  said  plaintiff,  they 
should  levy  the  said  sum  of  12/.  18^.,  for  that  he,  being  a  person 
who  had  contracted  with  the  said  defendants,  to  take  the  benefit 
of  the  gas  from  the  said  defendants,  did  refuse  and  neglect,  after 
demand  left  in  writing  at  the  place  of  business  of  the  said 
plaintiff,  to  wit,  on,  &c.,  to  pay  the  sum  of  122.  I89.,  being  the 
rent  due  to  the  said  defendants  from  the  said  plaintiff  for  gas 
consumed  by  the  plaintiff,  contrary  to  the  form  of  the  statute,  &c. 
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Tvhereof  he,  the  said  plaintiff,  was  duly  convicted,  and  for  the 
levying  thereof,  they  were  to  seize,  take,  and  carry  away  the 
said  goods  and  chattels  ;  and  if,  in  five  days  after  such  seizure, 
the  said  sum  of  122.  18^.,  together  with  the  reasonable  charges," 
4&C.  '^  should  not  be  paid,  then,  and  in  such  case,  after  the 
•expiration  of  *the  said  five  days,  they  were  to  make  sale  thereof, 
or  of  so  much  thereof  as  should  be  sufficient  to  levy  the  said 
sum,"  &c.  Then  followed  directions  as  to  the  disposal  of  the 
overplus,  and  the  return  to  be  made  to  the  warrant  if  the  distress 
should  not  be  sufficient.  The  plea  then  stated  that  Parkinson, 
so  being  clerk  and  acting  under  the  authority  of  the  defendants, 
did  seize,  take,  and  carry  away,  under  and  by  virtue  of  the  said 
warrant,  certain  goods  and  chattels  of  the  plaintiff,  being  the 
goods  and  chattels  in  the  declaration  mentioned,  for  the  purpose^ 
of  levying  the  said  sum,  &c.;  and  did  afterwards,  and  more 
than  five  days  after  such  seizure,  to  wit,  on,  &c.  sell,  &c.  for  the 
purpose  of  satisfying  and  discharging  the  said  sum,  &c.  Beplica- 
tion,  that  the  plaintiff  was  not,  at  any  time  before  the  said 
James  Aspinall  made  the  said  warrant  in  the  said  plea  mentioned, 
summoned  or  warned  to  answer  the  said  complaint  of  the  said 
W.  H.  Parkinson  against  the  plaintiff,  for  the  said  supposed  debt, 
before  the  said  J.  A.  or  any  other  of  his  Majesty's  justices  of  the 
peace,  nor  did  he  before  then  have  any  notice  of  such  complaint, 
nor  did  he  appear  before  the  said  J.  A.  or  any  other  of  his 
Majesty's  justices  of  the  peace,  or  any  officer  or  person  whatever 
.authorised  or  empowered  to  hear  the  said  complaint,  to  answer 
the  said  complaint,  and  the  said  warrant  was  made  and  issued 
against  him  as  aforesaid,  without  his  having  had  any  means  or 
opportunity  to  hear  or  answer  the  said  complaint :  wherefore  the 
defendants,  of  their  own  wrong,  &c.  Bejoinder,  that  the  gas  was 
supplied  after  the  passing  of  the  Act,  and  that  Parkinson,  as 
such  collector,  &c.  left  a  demand  in  writing  at  the  place  of 
business  of  the  said  plaintiff,  thereby  requiring  him  to  *pay  the 
said  sum,  &c.  so  due  and  owing  from  the  said  plaintiff  to  the 
said  defendants,  as  in  the  said  last  plea  mentioned  ;  conclusion  to 
the  country.  Demurrer,  because  the  rejoinder  neither  confesses 
nor  avoids,  nor  traverses  nor  denies  the  matter  of  the  repUcation, 
and  because  it  tenders  an  immaterial  issue.    Joinder. 
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[After  argument :] 

Lord  Denman,  Ch.  J. : 

The  first  question  is,  whether  the  warrant  in  this  case  was  a 
good  warrant,  justifying  any  person  who  acted  under  it?  It  is 
said  to  be  so,  under  the  seventy-second  section  of  the  statute 
4  Geo.  lY.  c.  xxxix.  Li  order  to  decide  this  point,  we  are  called 
upon  to  consider,  on  general  principles,  whether  justices  authorised 
by  statute  to  proceed  by  warrant,  in  execution,  may  do  so 
without  a  previous  summons  to  the  party  to  be  affected.  Na 
case,  as  yet,  has  furnished  an  express  authority  on  this  subject^ 
for,  although  Lord  Kenyon  intimated  an  opinion  upon  it  in  Rex 
V.  Benn  (i),  it  was  not  necessary,  for  the  decision  which  the 
Court  there  came  to,  that  this  point  should  be  determined.  But,, 
in  the  present  case,  I  am  of  opinion  that  the  warrant  ought  to 
have  been  issued  upon  summons  of  the  party.  The  warrant 
states  that  the  plaintiff,  having  contracted  with  the  defendants 
for  a  supply  of  gas  from  them,  refused,  after  demand  made  in 
writing,  to  pay  the  rent  due  to  them  for  gas  consumed  by  him, 
whereof  he  was  duly  convicted.  The  very  terms  of  this  warrant, 
referring  to  a  conviction,'  make  it  evident  that  the  party  ought  to 
have  been  summoned  to  shew  either  that  he  had  not  refused  to 
pay,  or  that  he  had  an  excuse  for  not  paying.  Therefore  we  are 
called  upon  by  general  principles  to  ''^say  that  this  warrant  ia 
illegal,  because  the  party  against  whom  it  issued  had  no  oppor- 
tunity given  him  of  shewing  that  he  ought  not  to  be  convicted. 
But  then  the  question  is,  whether  the  warrant,  thougli  improperly 
issued,  will  protect  these  parties.  A  warrant  is  a  justification  to 
officers,  because  they  are  not  to  canvas  the  legality  of  the  process 
they  have  to  execute.  Acts  of  Parliament  have  been  passed  for 
their  protection,  founded  on  that  principle ;  and  it  is  a  just  one  ; 
for  it  would  be  absurd  that  an  officer  charged  with  the  execution 
of  a  warrant  should  have  to  pause  and  consider  whether  it  wa& 
regularly  issued  or  not.  But  here  the  parties  relying  on  the 
warrant  are  not  officers ;  it  is  not  even  the  clerk  of  the  Company 
who  justifies,  but  the  Company  themselves  who  allege  that  their 
clerk,  acting  under  their  authority,  and  by  their  command,  took 

(1)  6  T.  E.  198. 
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the  goods,  by  virtue  of  the  warrant.  The  case,  thedrefore,  is  like 
those  where  the  question  has  been,  not  whether  an  officer  was 
justified,  but  the  parties  who  set  him  in  motion.  The  decision 
in  Webb  v.  Batchelour  (i)  limits  itself  to  the  principle,  that  an 
officer  is  not  liable  for  executing  an  irregular  warrant;  a  doctrine 
also  laid  down  by  Powell,  B.  in  Qtvinne  v.  Poole  {2).  Those 
cases  would  have  resembled  the  present,  if  the  defendants  there 
had  been  parties  mtervening  between  the  magistrate  and  the 
officer,  and  justifying  themselves  for  employing  the  officer  to  act 
under  the  warrant.     The  plaintiff  is  entitled  to  judgment. 


fainteb 

LiVBBPOOL 

Gas 
Company. 


LiTTLEDALE,  J.  : 

I  am  of  the  same  opinion.  I  think  it  was  necessary,  to  render 
this  warrant  available,  that  *a  summons  should  have  issued  first. 
The  case  is  like  Rex  v.  Benn{^),  The  fourth  section  of  stat. 
48  Eliz.  c.  2,  empowers  justices  by  their  warrant  to  levy  the 
poor-rate  upon  every  one  that  shall  refuse  to  contribute ;  by 
which  a  refusal  before  justices  appears  to  be  more  plainly  pointed 
out  than  in  the  early  part  of  4  Geo.  IV.  c.  xxxix.  s.  72,  where  it  is 
said  that  if  any  party  shall  refuse  or  neglect  after  the  space  of 
ten  days  after  demand,  in  writing,  to  pay  the  Company's  rents, 
they  may  be  recovered  by  warrant  of  a  justice,  though  it  may  be 
observed  that,  in  the  part  of  the  section  which  immediately 
follows  the  mention  of  proceedings  before  the  justice,  the  words 
''  so  neglecting  or  refusing  to  pay "  occur  again.  And  the 
operation  of  both  statutes,  in  this  respect,  ought  to  be  the  same. 
In  the  case  of  malicious  injuries  punishable  by  summary 
conviction,  under  stat.  7  &  8  Geo.  IV.  c.  80,  a  justice  is 
empowered  (by  sect.  80),  on  a  charge  being  made  before  him,  to 
issue  his  warrant  for  apprehending  the  party  charged,  without 
previous  summons ;  but  that  is  in  the  nature  of  a  criminal 
proceeding,  and  the  warrant  issues  only  for  the  purpose  of 
bringing  the  party  before  the  justice.  The  warrant,  here,  is  in 
the  nature  of  an  execution  ;  and,  both  upon  the  principle  stated 
in  Rex  v.  Benn  (3),  and  in  common  justice,  such  process  ought 
not  to  issue  without  a  hearing  of  the  party.    Without  a  summons. 


[  ^445  ] 


(1)  1  Ventr.  273 ;  Freem.  396,  407, 
457,  488. 


(2)  2  Lutw.  93o,  1560. 

(3)  6  T.  B.  198. 


428 


1836.    K.  B.     8  AD.  &  EL.  445—447- 


[r.b. 


Fainter 

r. 

Liverpool 

Gas 
Company. 


[  ♦446  ] 


[  **«^7  ] 


the  party  has  no  opportunity  of  going  to  the  justice.  When 
the  demand  is  made,  he  can  apply  only  to  the  Gas  Company 
themselves;  for,  at  that  time  at  least,  no  summons  from  a 
justice  has  issued.  As  to  the  legality  of  the  warrant,  therefore, 
I  think  that  it  ought  not  to  have  *been  granted  without  a 
summons.  Then,  as  to  the  protection  claimed  by  these  defen- 
dants; it  is  true,  that,  according  to  Webb  v.  Batcheloui'  {i)y  an 
officer,  in  a  case  like  this,  would  be  protected,  because  it  does  not 
belong  to  him  to  say,  ''there  is  an  error  in  the  proceedings, 
therefore  I  will  not  execute  the  warrant."  But  this  is  an  action 
against  the  Company  themselves  :  they  are  the  persons  who  put 
Parkinson  the  collector  in  motion,  and  cause  him  to  demand  the 
rent  and  seize  the  goods.  It  is  not  he  that  justifies,  but  they 
who  allege  that  he  acted  under  their  authority :  they  adopt  the 
warrant,  and  they  identify  themselves  with  him  throughout  the 
transaction.  It  was  their  duty,  then,  to  see  that  the  warrant  was 
a  proper  one ;  and,  as  it  is  not  so,  for  want  of  a  summons,  the 
judgment  must  be  against  them. 

Patteson,  J. : 

As  to  the]  first  point :  the  statute  of  Elizabeth  and  that  now 
in  question  are  not  analogous  to  each  other  in  all  respects,  as 
perhaps  no  two  Acts  are  :  but  it  is  sufficient  to  say  that  on  this 
Act  there  is  not  the  slightest  doubt  in  the  world  that  the  party 
ought  to  have  been  summoned  before  a  warrant  was  granted 
against  him.  There  are  many  clauses  in  this  Act  providing  for 
the  recovery  of  penalties  and  damages  by  summary  proceeding 
before  justices,  and  authorising  them  to  issue  warrants  for 
levying  the  sums  to  be  recovered;  scarcely  any  two  of  them 
agree  in  their  terms,  and  in  none  of  them  is  a  summons 
mentioned,  except  in  sect.  70,  which  relates  to  compensation  for 
damage  done  to  lamps.  It  cannot  be  supposed  that  the  Legis- 
lature ^meant  the  justices  to  proceed  upon  summons  in  that 
case  only  ;  and,  if  in  others,  why  not  in  this  ?  Taking  all  the 
provisions  together,  the  intention  evidently  is  that  the  justices 
should  issue  their  warrant  for  the  recovery  of  these  rents,  after 
the  proper  steps  have  been  taken,  and  not  otherwise.     The 

(1)  1  Ventr.  273;   Freem.  396,  407,  457,  488.    ^ 
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question  raised  by  the  defen^nts  comes  to  this,  whether  the 
proceeding  of  the  justices  was  judicial  or  ministerial;  if  it  be 
judicial,  the  justices  cannot  have  issued  their  warrant  without 
having  determined  some  point ;  and  that  should  have  been  upon 
hearing  the  parties.  Mr.  Cowling  says  that  the  party  distrained 
upon  may  apply  to  the  justices  after  the  distress :  but  that  is  not 
a  satisfactory  answer,  for  the  goods  may  be  sold  immediately : 
the  Act  says  nothing  of  any  time  to  be  given,  although  the 
justice  in  this  case  allowed  five  days.  In  Webb  v.  Batchelour  (i) 
it  was  assumed  throughout,  that  the  warrant  was  bad  for  want 
of  a  previous  summons.  It  is  true  that  the  particular  case  arose 
under  a  statute  which  contained  the  words  ''not  having  a 
reasonable  excuse  to  be  allowed  by  the  said  justices ;  *'  but  the 
whole  case  shews  that,  even  at  that  time,  a  summons  was  held 
to  be  necessary  before  a  warrant  issued  in  execution,  which,  as 
my  brother  Littledale  has  pointed  out,  diJBFers  much,  in  this 
respect,  from  a  warrant  in  the  nature  of  mesne  process. 

The  remaining  question  is,  whether  the  present  defendants  can 
justify  under  the  warrant,  it  not  having  been  directed  to  them 
but  to  theii*  clerk.  The  reason  for  which  such  a  warrant,  though 
irregular,  would  be  a  protection  to  an  officer,  is,  that  he  would 
not  be  entitled  to  set  up  his  private  opinion  against  that  of  the 
justice  *as  to  the  goodness  of  the  warrant.  He  is  bound  to  obey 
it,  and  is,  therefore,  protected  in  doing  so.  But  the  Company 
were  not  so  bound.  If  they  did  not  act  upon  the  warrant  they 
were  in  no  way  answerable ;  and  they  cannot  justify  under  it  if 
they  have  officiously  used  it.  The  case  is  not  like  that  of  persons 
called  in  to  assist  those  who  have  a  warrant  to  execute.  This  is 
an  action  of  trover  against  parties  who  have  received  the  fruits 
of  the  levy,  and  who  plead  that  the  goods  were  taken  by  their 
officer,  and  under  their  direction.  They  have  officiously  interfered 
in  the  execution  of  the  warrant,  and  they  have  the  proceeds.. 
In  Webb  v.  Batchelour  (2)  the  parties  held  to  be  justified  were 
those  to  whom  the  warrant  was  directed. 

Williams,  J. : 

There  is  no  doubt  that  this  was  a  judicial  act.     By  sect.  72  ot 

(1)  lVentr.273;   Freem.  396, 407,  (2)  1  Ventr.  273;   Freem.  489. 
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the  Gas  Company's  Act,  no  pr9ceedmg  can  be  taken,  whether 
summarily,  or  by  the  ordinary  process  of  law,  for  recovery  of  the 
rents  in  question,  until  the  expiration  of  ten  days  after  demand. 
A  warrant,  then,  for  the  purpose  of  this  levy,  could  not  be 
claimed  as  matter  of  right,  and  without  inquiry  to  satisfy  the 
justice  that  it  was  grantable,  any  more  than  a  warrant  to  arrest 
for  felony.  The  act,  therefore,  being  clearly  judicial,  the  party 
against  whom  the  application  was  made  should  have  had  an 
opportunity  of  shewing  cause.  Rex  v.  Benn  (i)  was  decided 
under  a  different  statute ;  and  the  judgment  of  Lord  Ken  yon 
which  had  been  referred  to,  went  somewhat  beyond  the  imme- 
diate question  in  the  case:  but  I  never  heard  the  proposition 
doubted,  that  a  party  is  not  to  suffer  in  ^person  or  in  purse 
without  an  opportunity  of  being  heard.  As  to  the  other  point, 
the  case  of  an  officer  executing  process  or  a  warrant  bears  no 
analogy  to  this.  It  would  be  wild  work  if  the  officer  were 
entitled  to  scan  the  warrant  delivered  to  him,  for  the  purpose 
of  ascertaining  whether  it  was  regular  or  not  under  the  circum- 
stances of  the  case.  But  here,  the  persons  justifying  are  parties 
who  allege  that  money  was  due  to  them,  and  that  the  warrant 
was  executed  under  their  authority,  for  the  purpose  of  satisfying 
their  demand.  The  argument,  therefore,  on  this  point,  which 
depended  wholly  on  the  supposed  analogy  between  the  present 
case  and  that  of  an  officer,  fails. 


Lord  Denman,  Ch.  J.  referred  to  Harper  v.  Carr{2),  where 
Lord  Kenton  said,  ''  It  is  an  essential  rule  in  the  administration 
of  justice  that  no  man  shall  be  punished  without  being  heard  in 
his  defence ;  the  party  must  be  summoned  before  a  warrant  of 
distress  is  granted,  as  we  decided  in  Rex  v.  Benn ;  and  on  that 
summons  many  circumstances  may  appear  to  shew  that  a 
warrant  of  distress  ought  not  to  be  granted/' 

Jiulginent  for  the  plaintiff. 


(1)  6  T.  R.  198. 


(2)  4  B.  E.  440  (7  T,  R.  270). 
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(3  Adol.  &  EUiB,  456—466 ;  S.  C.  5  N.  &  M.  325 ;  5  L.  J.  (S.  S.)  M.  0.  65.)  

Held,  by  Littledale  and  Patteson,  JJ.,  Lord  Denman,  Ch.  J.  L  *  J 
dubitante,  that  a  quo  warranto  information  does  not  lie  for  the  office 
of  governor  and  director,  elected  annually  by  rated  inhabitants,  under 
a  local  Act  for  the  government  of  the  poor,  and  the  maintenance  of  the 
nightly  watch ;  and  having  power  to  make  orders  to  regulate  the  poor 
and  the  watching ;  to  determine  how  much  money  shall  be  raised  for  the 
poor  and  the  watch  (for  which  amount  the  inhabitants  are  to  make 
rates,  subject  to  a  power  in  the  governors  to  rectify  omissions  or  mis- 
takes, and  to  an  appeal  at  Quarter  Sessions) ;  to  purchase  and  hold  real 
and  personal  property,  including  all  the  money  raised  under  the  Act ; 
to  erect  buildings ;  to  borrow  money  on  the  credit  of  the  rates,  for  the 
purposes  of  the  Act ;  to  appoint  and  remove  treasurers,  and  salaried 
clerks,  collectors,  and  other  officers,  who  are  to  account  to  them ;  to 
appoint  watchmen  and  beadles,  who  are  to  be  sworn  in  as  constables 
before  a  justice,  and  to  be  under  their  control ;  to  name  sixteen  persons, 
from  whom  the  justices  are  to  select  four  overseers ;  and  to  sue  and  be 
sued  in  the  name  of  one  of  themselves,  or  of  their  clerk. 

Erle  had  obtained  a  rule,  in  Easter  Term  last,  calling  apon 
the  defendants  to  shew  cause  why  an  information  or  informa- 
tions in  the  nature  of  a  qito  warranto  should  not  be  exhibited 
against  them,  to  shew  by  what  authority  they  respectively 
claimed  to  exercise  the  office  of  governors  and  directors  of  the 
poor  of  that  part  of  the  parish  of  St.  Andrew,  Holbom,  which 
lies  above  bars,  in  the  county  of  Middlesex,  and  St.  George  *the  [  •457  ] 
Martyr  in  the  same  county.  The  rule  specified  various  grounds 
of  objection  to  the  title  of  the  defendants,  which  it  is  not  necessary 
here  to  mention. 

The  defendants  claimed  to  exercise  their  offices,  as  having 
been  legally  elected  under  the  provisions  of  stat.  6  Geo.  IV. 
c.  clxxv.  (local  and  personal,  public),  entitled  "An  Act  for  the 
better  ascertaining,  charging,  and  collecting  of  rates  for  the 
relief  of  the  poor  within  that  part  of  the  parish  of  St.  Andrew, 
Holbom,"  &c. ;  '^  for  the  better  maintenance,  employment  and 
regulation  of  the  poor  thereof;  and  for  regulating  the  nightly 
watch  thereof."  Section  5  of  that  Act  provides  that  the 
inhabitants  of  the  places  comprised  in  the  Act,  and  other 
persons  assessed  to  the  poor  thereof,  shall  assemble  annually, 
and  elect  persons  to  be  governors  and  directors  of  the  poor, 
together  with  the  justices  being  resident  householders,  and  the 
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Bkx  rectors,  churchwardens,  and  overseers  for  the  time  being,  who 
Bamsden.  are  made  governors  and  directors  ex  officio;  which  governors 
and  directors  (by  the  same  and  the  fortieth  sections)  may  make 
orders,  rules,  and  regulations  for  the  government,  relief,  main- 
tenance, and  employment  of  the  poor,  and  for  ascertaining, 
charging,  collecting,  managing,  and  regulating  the  poor-rates, 
and  for  the  appointment,  regulation,  and  management  of  watch- 
men and  beadles,  and  for  the  regulation  of  constables.  By 
sect.  8  they  are  to  present  annually  a  list  of  sixteen  persons 
to  the  justices,  from  whom  the  justices  are  to  name  four  as 
overseers.  By  sect.  10  all  messuages,  watch-houses,  edifices, 
and  lands,  used  for  the  poor  or  the  watchmen  and  beadles,  all 
monies  raised  under  the  Acts,  and  all  other  monies,  fixtures, 
furnitures,  materials,  and  other  things  provided  for  the  poor  or 
[  *458  ]  the  *watchmen  and  beadles,  are  vested  in  the  governors  and 
directors  for  the  time  being,  and  are  to  be  treated  as  their 
property,  in  civil  or  criminal  proceedings;  and  the  governors 
and  directors  may  sue  and  be  sued  in  the  name  of  one  of  them, 
or  of  their  clerk,  and  actions  shall  not  abate  by  the  death, 
removal  from  office,  or  default  of  the  party.  Sect.  12  provides 
that  they  shall  calculate,  ascertain,  and  settle  the  sums  to  be 
assessed  and  charged  for  the  relief  of  the  poor,  for  regulating 
and  maintaining  a  nightly  watch  and  beadles,  and  for  dis- 
charging debts  incurred  by  reason  of  deficiency  of  rates.  Sect.  IB 
empowers  the  inhabitants  afterwards  to  make  rates  to  raise  such 
sums,  allowing  for  deficiencies  in  collecting.  Beet.  24  gives  power 
to  the  eoUeetors,  to  be  appointed  by  the  governors  and  direetors, 
to  levy  the  rates.  Sect.  25  authorises  a  justice  to  grant  a 
distress  warrant  in  caseB  of  non-payment.  Sect.  27  empowers 
the  governors  and  directors  to  rectify  omiBsionfl  or  mistakes  in 
the  rates.  Sect.  28  empowers  them  to  appoint,  and  remove, 
a  clerk,  collectors,  treasurers,  assistant  overseers,  inspectors, 
and  such  other  officers  and  servants  as  they  may  deem  neces- 
sary for  the  execution  of  the  Act,  and  to  make  allowances  and 
give  salaries  to  them  (except  the  treasurers).  Sect.  29  directo 
that  such  officers,  &c.  shall  account  to  them.  Sect.  M  pro- 
vides  that  they  shall  annually  appoint  a  sufficient  number  of 
watchmen  and  ^beadles,  who,  with  the  eonstables  of  the  places 
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comprised  in  the  Act,  shall  be  under  their  direction  and  control.         Rex 

Sect.  34  enacts,  that ''  all  watchmen,  beadles,  and  patrols  shall     rambden. 

and  may  be  sworn  in  as  constables  before  some  justice,"  and 

''  they  are  hereby  invested  with,  and  shall  have  and  enjoy  the 

same  powers,  authorities,  privileges,  and  immunities,  "^^as  any       [  *45(t  ] 

constable  or  constables  is  or  are  invested  with,  or  shall  or  may 

have  and  enjoy  by  law.'*     Sect.  86  empowers  the  governors  and 

directors  to  repair,  purchase,  hire,  or  erect  watch-houses,  with 

the  money  raised  under  the  Act.     Sect.  87  empowers  them  to 

appoint  persons  to  remove  paupers,  in  lieu  of  the  overseers. 

Sect.  44  empowers  them  to  purchase  lands,  &c.  for  enlarging 

the  present  workhouse,  and  building  a  new  one,  which  lands, 

&c.,  by  sect.  54,  shall  vest  in  them.     Sect.  55  empowers  them 

to  borrow  money  not  exceeding  6,0002.  on  the  credit  of  the  rates. 

Sect.  56  authorises  them  to  grant  annuities  payable  on  the  rates. 

Sect.  68  authorises  them  to  pay  off  debts.     Sect.  69  gives  an 

appeal  against  rates,  or  in  respect  of  any  thing  done  under  the 

Act,  to  the  Quarter  Sessions. 

[After  argument,  the  Court  took  time  for  consideration.] 

Lord    Dbnman,   Gh.   J.   in    this    Term   (June   17th)   delivered       [  463  ] 
judgment  as  follows : 

The  Court  have  made  up  their  minds  that,  in  this  case,  an 

information  in  the  nature  of  a  qu4)  warranto  does  not  lie.     The 

question  is  in  a  narrow  compass,  and  has  been  distinctly  and 

fully   argued.     Li   the  case  of  Rex  v.  Hanley  and  others  (i) 

there  was  a  difference  *of  opinion  on  this  point.     There  Lord       [  *464  ] 

Tbntbrdbn,  Mr.  Justice  Taunton,  and  my  brother  Pattbson, 

thought  that  the  information  would  not  lie :   my  brother  Parkb 

thought  that  it  would  lie :  no  judgment  however  was  given  upon 

*the  point.    In  the  present  case,  my  brother  Littlbdalb  and  my       [  •455  j 

brother  Pattbson,  before  whom  and  myself  it  was  argued,  are 

of  opinion  that  the  information  does  not  lie ;  I  myself  entertain 

much  doubt :   but,  as  it  is  *highly  important  to  the  parties  that       [  *4ft6  ] 

the  judgment  should  not  be  delayed,  the  Court  will  now  decide 

that  the  rule  should  be  discharged. 

Rvle  discharged. 

(1)  See  next  case,  p.  434,  poU, 
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1830.  EEX  V.  HANLEY  and  Others. 

[  463,  n.]      ,  (3  Adol.  &  Ellis,  463,  «.— 466,  «.) 

Held,  per  Lord  Tknterdex,  Ch.  J.,  Taunton  and  Patteson,  JJ. 
(1'arke,  J.  disseniiente),  that  a  quo  warranto  information  does  not  lie  for 
the  office  of  trustees  under  a  public  local  Act,  elected  as  vacancies  occur, 
by  occupiers  in  the  parish,  and  taking  an  oath  of  office,  with  power  to 
appoint  salaried  treasurers,  collectors,  &c.  of  monies  raised  under  the 
Act,  accountable  to  themselves ;  to  pass  bye-laws  with  penalties ;  to 
impose  rates,  in  case  of  certain  other  functionaries  not  doing  so;  to 
supply  omissions  in  the  rates,  and  to  relieve  parties  aggrieved  or  incom- 
petent to  pay ;  to  appoint  salaried  watchmen ;  to  purchase,  hold,  and 
manage  certain  property  for  the  purposes  of  the  Act ;  to  contract  for  the 
supply  of  the  poor,  remove  nuisances,  and  apprehend  for  certain  specified 
nuisances;  to  maintain  the  highways  and  prevent  encroachments  thereon ; 
to  superintend  the  lighting,  paving,  watching,  and  cleaning  of  the  streets, 
&c.,  and  to  remove  dangerous  buildings,  on  complaint  upon  oath  (which 
they  were  to  administer) ;  and  to  sue  in  the  name  of  their  derk,  or  of  ODe 
of  tixemselves. 

In  Trinity  Term,  1830,  Joshua  Evans  obtained  a  rule  to  shew 
cause  why  one  or  more  informations  in  the  nature  of  a  quo 
warranto  should  not  be  exhibited  against  the  defendants,  to  shew 
by  what  authority  they  severally  exercised  the  office  of  a  trustee 
of  the  parish  of  St.  Mary,  Islington,  in  the  county  of  Middlesex. 

The  trustees  are  appointed  under  stat.  5  Geo.  IV.  c.  cxxv.  (local 
and  personal,  public).  The  fourth  and  fifth  sections  appoint 
trustees ;  the  sixth  prescribes  qualifications  for  the  trustees ;  the 
seventh  imposes  the  oath  of  office ;  the  eighth,  ninth,  and  tenth 
prescribe  the  election  of  trustees  to  supply  vacancies,  and  also  to 
supply  the  place  of  the  trustees  named  in  the  fourth  section,  by 
persons  assessed  to  the  poor-rate  at  SOL  at  least  (sect.  27),  to 
be  elected  by  occupiers  of  lands,  tenements,  or  hereditaments, 
qualified  as  in  the  Act  mentioned.  By  sect.  13  the  trustees  may 
make  bye-laws,  &c.  for  their  own  government  and  that  of  their 
officers  and  servants,  with  fines  and  penalties  for  breach  thereof, 
L  •4«4,  H.  ]  not  *exceeding  51, ;  by  sect.  14  they  may  appoint  treasurers, 
bankers,  clerks,  receivers,  collectors,  surveyors,  supervisors, 
inspectors,  and  such  other  servants  for  the  purposes  of  the 
Act  as  they  may  think  necessary,  and  remove  them  at  pleasure, 
and  give  them  such  salaries  as  they  think  reasonable;  by  sect.  15 
the  treasurers,  &c.  are  to  account  to  the  trustees,  and,  in  default 
thereof,  a  justice  of  peace  may  order  the  arrears  unaccounted 
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for  to  be  levied  by  distress ;  by  sect.  26  they  may  bring  actions  kex 
in  the  name  of  their  clerk,  treasurer,  or  collector,  or  of  one  of  hanlbt. 
themselves ;  by  sect.  88  the  vestry  are  to  impose  a  poor-rate,  a 
road-rate,  a  watching,  lighting,  and  cleansing  rate,  a  rate  for 
building,  &c.  a  chapel  of  ease,  and  a  church  mte,  the  assessors 
to  be  appointed  by  the  vestry  (sect.  82) ;  and,  by  sect.  88,  if  the 
assessors  neglect  to  make  the  assessment,  the  trustees  may  do 
so,  and  make  rates  thereon  ;  by  sect.  89  the  trustees  may  rectify 
omissions  in  the  rates,  and  may  relieve  persons  aggrieved  by  the 
rates,  or  incompetent  to  pay  them ;  by  sect.  41  they  may  com- 
pound for  the  rates  in  certain  cases ;  by  sect.  49  they  may 
appoint  a  special  officer,  at  a  salary,  to  relieve  the  casual  and 
other  poor  till  the  next  meeting  of  trustees ;  by  sect.  50  they 
may  contract  for  provisions  and  other  articles  for  the  relief  of 
the  poor ;  by  sects.  58  and  68  the  property  in  certain  lands  and 
materials  is  vested  in  the  trustees ;  by  sect.  64  they  may  contract 
for  building,  &c.  any  chapel  or  other  building  vested  in  them ; 
by  sect.  89  they  may  let  pews  in  churches  or  chapels  thereafter 
built  or  purchased  ;  by  sect.  92  they  are  to  keep  in  repair,  light, 
^0.9  roads,  highways,  streets,  &c.,  and  to  cause  them  to  be  kept 
of  the  same  width  as  before ;  by  sects.  96  and  97  and  98  they 
may  contract  for  making  roads  and  drains,  and  may  regulate  the 
painting  of  the  names  of  streets  and  numbers  of  houses,  also  (by 
sect.  99)  the  watering  of  streets  and  sinking  wells ;  by  sect.  1(X), 
on  complaint  by  oath,  which  the  trustees  may  administer,  they 
may  direct  dangerous  buildings  to  be  removed,  and,  in  default  of 
compliance,  may  remove  them;  by  sects.  108,  104  they  may 
remove  obstructions  and  nuisances  in  the  highways,  &c. ;  by 
sect,  105  any  officer  appointed  by  the  Act,  or  any  trustee,  may 
apprehend  without  warrant  persons  committing  nuisances  therein 
specified,  and  convey  them  before  a  justice;  by  sect.  128  the 
trustees  may  erect  watch-houses  and  appoint  watchmen  at  a 
salary;  by  sect.  188  they  may  direct  what  lamps  are  to  be  set  up. 
Two  questions  were  raised,  first,  whether,  from  the  nature  of 
the  office,  *an  information  in  the  nature  of  a  quo  warranto  [  *465, ».  ] 
would  lie;  secondly,  whether,  under  the  particular  provisions 
of  the  Act,  the  election  of  the  trustees  should  be  by  ballot.  The 
Arguments  on  the  second  question  are  omitted. 

28—2 
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Bxx  CampbeU  and  Holt  shewed  cause  (Tuesday,  November  15th, 

Hanley  1880),  before  Lord  Tenterden,  Gh.  J.,  Parke,  Taunton, 

and  Patteson,  JJ.) : 

The  office  is  not  public.  The  Act  creating  the  office  must  be 
considered,  for  tRis  purpose,  a  private  Act,  though  the  last 
section  (152)  contains  the  usual  provision  that  it  shall  be  deemed 
to  be  public,  and  be  judicially  noticed;  this  follows  from  the 
ruling  in  BreU  v.  Beales  (34  K.  R.  499 ;  Moo.  &  Mai.  421).  In 
Rex  V.  Nichohon  (1  Str.  299),  the  trustees  of  the  port  of  White- 
haven had  power  to  continue  their  own  body,  and  they  had 
jurisdiction  over  a  haven,  which  jurisdiction  must  originally 
have  belonged  to  the  Crown  ;  and  therefore  a  quo  warranto  was 
granted:  but  neither  of  these  grounds  exist  here.  In  Rex  v. 
Badcock  (cited  in  Rex  v.  The  Corporation  of  Bedfo^'d  Level,  6 
East,  359),  the  commissioners,  in  respect  of  whose  office  the 
information  was  granted,  had  jurisdiction  as  to  paving  by  statute 
(9  Geo.  III.  c.  44).  Now,  a  Road  Act  or  Paving  Act  is  of  itself 
public.  It  is  true  that  here  the  trustees  have  power  to  make 
rates  ;  but  so  may  commissioners  under  Inclosure  Acts,  or  over- 
seers, for  whose  offices  no  information  lies  ;  and  this  is,  besides, 
a  very  limited  power,  contingent  only  on  the  assessors  failing  to 
exercise  their  authority,  and  not  extending  to  strangers.  The 
information  does  not  lie  for  the  office  of  churchwardens :  Rex  v. 
Dawheny  (2  Str.  1196),  Rex  v.  Shepherd  (2  R.  R.  416 ;  4  T.  R. 
381).  The  office  must  be  one  of  public  trust,  as  in  Rex  v.  Hall 
(25  R.  R.  321 ;  1  B.  &  C.  123),  and  Rex  v.  M'Kay  (4  B.  &  C.  351). 

Sir  James  Scarlett,  Attorney-General,  and  Evans,  contra : 

The  office  is  of  much  higher  trust  and  power  than  that  of  an 
overseer.  The  statute  is  in  the  nature  of  a  charter.  In  Rex  v. 
Nicholson  (1  Str.  300)  the  Court  said,  '^  Informations  have  been 
constantly  granted,  where  any  new  jurisdiction  or  a  public  trust 
is  exercised  without  authority."  They  lie  for  the  office  of 
register  and  clerk  of  a  court  of  requests  created  by  statute  :  Rex 
V.  HaU  (25  R.  R.  321 ;  1  B.  &  C.  128),  and  for  that  of  bailiff  of 
a  court  leet :  Rex  v.  Bingham  (2  East,  308),  though  mandamus 
does  not  lie  to  admit  a  vestry  clerk :  Rex  v.  Churchwardens  of 
Croydon  (2  R.  R.  688 ;  5  T.  R.  713),  nor  an  information  for  the 
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office  of  churchwarden.    But  churchwardens  are  removable  *by         Bbz 
the  parishioners :  Watson's  Clergyman's  Law,  ch.  39,  p.  400 ;      hanlbt. 
Year  Book,  Tr.  26  Hen.  VIII.  p.  5,  pi.  25.    This  office  is  not  the     [  '466, «.] 
less  granted  by  the  Crown,  because  the  two  other  branches  of  the 
Legislature  concur.     If  the  information  does  not  lie,  there  is  no 
other  remedy. 

(Lord  Tbnterden,  Ch.  J. :  Would  not  a  rate  be  void,  if  the 

election  be  invalid  ?) 

Cur.  adv.  vult. 

In  the  following  Hilary  Term  (January  27th,  1881),  the  Court 
said  that  they  were  of  opinion  that  the  election  should  be  by 
ballot,  but  that  there  was  a  difference  of  opinion  (see  the  judg- 
ment in  the  principal  case,  p.  488,  ante)  whether  the  information 
would  lie ;  and  they  recommended  the  parish  to  acquiesce,  and 
elect  anew  by  ballot. 


BEX  V.  BEEDLE  and  Others.  i834. 

(3  Adol.  &  EUifl.  467—476.)  ^^^'^' 

A  local  Act  created  a  corporation,  consistiiig  of  sworn  commissioners,  [  ^^^  ] 
with  summary  powers  of  seizure  of  goods  and  imprisonment  of  the 
person,  and  of  preventing  and  removing  obstructions  and  nuisances  in 
the  streets;  powers  for  paving,  cleansing  and  lighting;  powers  of 
appointing  and  paying  officers,  of  determining  the  number  of  watchmen ; 
of  regulating  them ;  and  of  dismissing,  paying,  or  pensioning  them ;  of 
possessing  property  in  materials  required  under  the  Act ;  of  instituting 
prosecutions ;  of  imposing  rates ;  of  appointing  and  removing  treasurers, 
to  whom  penalties,  imposed  by  the  Act,  were  to  be  paid  for  the  purposes 
of  the  Act ;  and  of  hearing  appeals  in  certain  cases  brought  by  parties 
complaining  of  things  done  under  the  Act :  Held,  that  an  information  in 
the  nature  of  a  qiu)  warranto  would  lie  against  persons  claiming  to  be 
commissioners. 

A  part  of  the  commissioners  were  elected  by  rated  inhabitants,  M.  and 
T.  having  been  candidates ;  and  M.  having  been  declared  elected,  and 
sworn  in,  and  a  rule  nUi  having  been  obtained,  upon  affidavits  that  T. 
had  the  legal  majority,  for  a  mandamus  to  certify  T.*8  election,  and 
swear  him  in,  the  Court  discharged  it  with  costs,  and  at  the  same  time 
granted  a  rule  to  shew  cause  why  there  should  not  be  an  infoimation  in 
the  nature  of  a  ijiio  warranto  against  M. 

Kelly  had  obtained  a  rule  in  Easter  Term,  1883,  calling  on 
Thomas  George  Beedle,  the  chairman  of  a  meeting  held  on  the 
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Rex  22nd  of  January  then  last,  for  the  purpose  of  electing  a  com- 
Beedle.  missioner  for  the  parish  of  St.  Martin,  in  Exeter,  to  carry  into 
execution  the  statute  2  &  8  Will.  IV.  c.  cvi.  (local  and  personal, 
public)  ''for  better  paving,  lighting,  watching,  cleansing,  and 
otherwise  improving  the  City  of  Exeter  and  County  of  the  same 
City,"  and  also  upon  the  commissioners  for  carrying  into  execu- 
tion the  said  Act,  to  shew  cause  why  a  writ  of  maiidamus  should 
not  issue,  commanding  Beedle  to  enter  or  cause  to  be  entered 
the  name  of  Charles  Henry  Turner,  in  a  book  kept  for  the 
purpose  of  entering  the  names  of  the  several  persons  elected  in 
that  parish  pursuant  to  the  said  Act,  and  to  certify  the  election 
of  the  said  Turner,  as  such  commissioner  so  elected,  to  the  clerk 
of  the  said  commissioners,  or  to  five  or  more  of  the  said  commis- 
sioners, in  pursuance  of  the  said  Act;  and  commanding  the 
[  *468  ]  commissioners  to  hold  a  meeting  *for  the  purpose  of  swearing 
in,  and  then  and  there  to  swear  in  the  said  Turner  as  such 
commissioner. 

The  Act  directs  the  appointment  of  certain  commissioners  for 
putting  the  Act  and  the  powers  thereof  into  execution,  some  of 
whom  are  to  be  commissioners  ex  oJficiOf  and  some  to  be  elected ; 
of  the  commissioners  to  be  elected,  a  certain  number  is  to  be 
elected  by  the  parishioners  and  inhabitants  of  the  several 
parishes  and  precincts  within  the  city  of  Exeter  and  county  of 
the  same  (sect.  4);  no  inhabitant  or  parishioner  is  to  vote  at 
the  election  of  a  commissioner,  unless  he  be  rated  or  assessed 
to  the  rates,  and  at  the  amount  mentioned  in  the  Act  (sect.  8) ; 
the  chairman  of  the  meeting  at  which  such  commissioner  is 
elected  is  to  certify  the  name  of  the  person  elected  to  the  clerk  to 
the  commissioners,  or  to  any  five  or  more  of  the  commissioners, 
and  the  name  is  to  be  entered  in  a  book  kept  by  the  parish  or 
precinct  (sect.  9) ;  each  commissioner  is  to  take  an  oath  of  office 
(sect.  16) ;  the  commissioners  are  to  be  a  body  corporate  and 
politic,  by  the  name  of  "The  Exeter  Improvement  Commis- 
sioners" (sect.  17).  Various  powers  of  contracting  for  paving, 
cleansing,  lighting,  &c.y  are  given  to  the  commissioners  (sect.  29, 
&c.).  They  are  to  appoint  treasurers  and  other  officers  under 
their  common  seal,  may  remove  or  suspend  them,  and  may  give 
them   salaries  out  of  the  money  to  be  raised  under  the  Act 
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(sect.  83) ;  the  officers  are  to  account  to  them  (sect.  34,  &c.) ; 
the  treasurer  is  to  pay  money  under  order  of  five  or  more  bbkdlk. 
commissioners  (sect.  38);  the  pavements  and  their  materials/ 
all  dust,  ashes,  &c.  gathered  in  the  public  streets  or  places,  all 
lamps,  lamp-irons,  and  posts,  watch  boxes,  watch  houses,  and 
other  buildings  erected  by  virtue  of  the  Act,  and  all  materials 
*purchased  by  the  commissioners  for  the  purposes  of  the  Act,-  [  '469  ] 
are  to  be  the  property  of  the  commissioners  (sect.  40);  th'€i 
commissioners  have  various  powers  for  paving  and  draining, 
and  for  removing  posts,  &c.  (sect.  44,  &c.);  to  set  up  lamps 
(sect.  51) ;  penalties  imposed  by  the  Act  for  the  commission  of 
certain  nuisances  are  to  be  paid  to  the  treasurer  (sect.  56) ;  the 
commissioners  are  to  determine  the  number  of  watchmen  (who 
are  to  be  appointed  by  the  justices),  are  to  provide  proper  watch 
houses  for  them,  and  places  for  the  custody  of  offenders,  and  are 
to  make  regulations  and  orders  for  the  watchmen  (sect.  61) ;  the 
watchmen  are  to  apprehend  and  arrest  felons,  vagrants,  and 
disorderly  persons,  till  they  can  be  carried  before  a  justice  of  peace 
(sect.  62) ;  they  are  subject  to  be  dismissed  by  the  commissioners 
for  neglect  of  duty  (sect.  63);  recompence  may  be  awarded  to 
disabled  watchmen  by  the  commissioners,  out  of  the  money  to 
be  raised  by  the  Act  (sect.  66) ;  the  commissioners  may  make 
common  sewers,  wells,  and  pumps  (sect.  88) ;  they  may  remove 
obstructions  (sects.  97, 98, 99,  &c.) ;  drivers  of  carriages  or  horses, 
or  riders,  who  are  guilty  of  certain  misbehaviour  specified,  are  to 
pay  certain  penalties,  and  may  be  apprehended  by  any  commis- 
sioner or  officer,  or  other  person  appointed  by  the  commissioners, 
who  may  see  the  offence  committed,  and  taken  before  a  justice 
(sect.  101);  the  commissioners  may  seize  carriages,  timber,  and 
other  specified  articles,  creating  obstruction  or  nuisance,  and 
detain  them  until  certain  penalties  be  paid  (sects.  102, 103, 105) ; 
they  may  take  down  houses,  &c.  pronounced  by  a  justice  to  be  in 
a  dangerous  state  (sect.  107) ;  they  may  order  prosecutions  for 
public  nuisances,  and  pay  the  expenses  from  the  monies  to  be 
raised  *under  the  Act  (sect.  109) ;  they  may  raise  money  by  one  [  '470  ] 
rate  upon  landlords,  owners,  tenants,  and  occupiers  in  every 
year,  for  the  purposes  of  the  Act  (sect.  136);  and  a  lamp  rate 
(sect.  189) ;  divers  penalties  imposed  by  the  Act  are  to  be  paid 
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Bkx        to  the  treasurer  (sect.  180);  persons  giving  false  evidence  on 

Beedlb.     oath  before  the  commissioners  are  declared  guilty  of  perjury 

(sect.  188);  persons  aggrieved  may  appeal  to  the  commissioners 

in  the  first  instance  (sect.  188) ;  the  commissioners  may  reward 

informers  (sect.  194). 

The  affidavits  set  forth  that,  on  a  vacancy  among  the  commis- 
sioners to  be  elected  by  the  inhabitants  of  one  of  the  parishes, 
Samuel  Maunder  and  Charles  Henry  Turner  were  candidates, 
and  that  Beedle  was  chairman  of  the  meeting  at  which  the 
election  took  place,  and  declared  Maunder  duly  elected.  State- 
ments were  then  made  for  the  purpose  of  shewing  that  bad  votes 
had  been  admitted  for  Maunder,  and  that  good  votes,  tendered 
for  Turner,  had  been  rejected,  which  gave  the  former  an  apparent 
majority,  whereas  Turner  would  have  had  the  majority,  save  for 
such  improper  admission  and  rejection.  Beedle  certified  the 
election  of  Maunder,  who  was  sworn  in  accordingly. 

JoJni  Greemcood  now  shewed  cause : 

The  object  of  the  present  application  is  to  impugn  the  propriety 
of  Maunder's  election.  That  should  be  done  by  a  qtu>  warranto 
information.  Such  a  proceeding  is  applicable  to  the  office  in 
question.  From  Comyns's  Digest,  Quo  Warranto  (A),  it  appears 
that  an  information  in  the  nature  of  quo  warranto  lies  against 
persons  claiming  powers  of  the  nature  which  this  Act  gives  to 
the  commissioners;  as  for  claiming  fines,  amerciaments,  estrays; 
[  *47]  ]  ""for  claiming  to  be  a  corporation ;  for  a  claim  of  the  correction 
of  others ;  for  a  claim  to  have  a  prison,  power  of  arresting,  iui. 
In  Rex  V.  Nicholson  (i)  it  was  held  that  an  information  would  lie 
against  persons  taking  upon  themselves  to  act  as  trustees,  under 
a  private  Act  of  Parliament,  for  the  port  of  Whitehaven,  even  if 
there  were  no  usurpation  upon  a  franchise  of  the  Grown;  the 
Court  saying,  that  informations  had  been  constantly  granted, 
where  any  new  jurisdiction  or  a  public  trust  was  exercised  without 
authority.  In  Rex  v.  Boyles  (2)  an  information  had  been  granted, 
calling  upon  a  party  to  shew  by  what  authority  he  claimed  to  be 
bailiff  of  a  ville,  which  did  not  appear  to  be  a  corporation,  but 
the  office  was  said  to  be  **  tangens  regimen  et  giibemationem  vilUt 

(1)  1  Str.  299.  (2)  2  Str.  836. 
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pradicta;''  and,  on  demurrer,  the  Court  gave  judgment  for  the         Bex 

Crown.    In  Hex  v.  M*Kay  (i),  the  defendant  to  an  information      bbbdle. 

not  having  traversed  that  the  office  was  ''of  great  trust  and 

pre-eminence  within  the  said  borough,  touching  the  rule  and 

government  of  the  borough,  and   the  election   and  return  of 

burgesses  to  serve  for  the  Commons  in  Parliament  for  the  said 

borough,*'  it  was  held  that  the  information   lay.     In  liex  v. 

Ogden  (2)  an  information  was  refused  on  two  grounds ;   one  of 

which  was,  that  there  was  no  claim  to  exercise  any  corporate 

or  other  powers,  authorities,  privileges,  and  jurisdictions  over 

the  rest  of  the  inhabitants,  although  there  was  a  claim  to  act 

as  a  corporation.     The  criterion  recognized  in  these  two  cases, 

namely,  the  connection  of  the  office  with  the  government  of  the 

place,  shews  that  an  information  will  lie  in  the  present  case. 

In  Rex  V.  Badeock  (cited  in  Rex  v.  The  Corporation  *o/  the  Bedford       [  ^472  ] 

Level  (3) )  an  information  was  granted  against  persons  exercising 

the  office  of  commissioners  for  paving  the  town  of  Taunton, 

under  an  Act  of  Parliament,  and  not  being  a  corporate  body; 

and  Lawrence,  J.  distinguished  ike  case,  without  disputing  its 

authority,  from  the  case  in  which  it  was  cited,  on  the  ground 

that  a  power  was  given  to  commissioners  to  impose  rates  and 

taxes  on  the  inhabitants,  which  was  a  power  even  greater  than 

the  Crown  of  itself  could  confer.     Such  a  power  is  given  to 

the  commissioners  in   the  present  case.     If  a  qtiv  warranto 

lies  against   Maunder,  the  Court  will  not  grant  a  mandamus: 

Rex  V.  Attwood  {4),     It  may  be  objected,  that  the  titles  of  the 

persons  claiming  to  vote  are  not  to  be  impeached  by  impeaching 

the  title  of  the  party  elected ;   and  that  doctrine  may  be  true, 

where  the  right  to  vote  itself  depends  upon  the  tenure  of  an 

office;   but  here  the  right  to  vote  arises  from  inhabitancy  and 

payment  of  rates,  qualifications   which  could  not   be  directly 

challenged  by  a  legal  proceeding.     This  distinction  is  expressly 

^rawn  by  Lord  Kenton  in  Rex  v.  Mein  (5),  and  is  also  recognised 

by  Batlby,  J.  in  Rex  v.  Hughes  (6);  and  in  Rex  v.  Hall  (7)  the 

right  of  persons  to  vote  as  householders  was  impeached  in  an 

(1)  4  B.  &  C.  351.  (o)  3  T.  R.  596. 

(2)  34  B.  B.  375  (10  B.  &  C.  230).  (6)  28  R.  R.  296  (4  B.  &  C.  368). 

(3)  6  East,  359.  (7)  25  R.  R.  321  (1  B.  &  C.  123). 

(4)  38  R.  B.  290  (4  B.  &  Ad.  481). 
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Bex         information  in  the  nature  of  a  qtio  warranto  against  the  party 
Beedle.      elected,  and  no  objection  was  made  on  that  ground. 

Kelly,  contra  : 

The  application  is,  that  the  commissioners  may  be  commanded 
to  certify  that  Turner  is  elected  ;   if  they  dispute  the  fact,  they 

[  *iTA  ]  may  deny  it  in  a  *retum  to  the  mandamm.  This  is  not  an 
office  for  which  a  quo  warranto  information  will  lie.  In  Rex  v. 
Nk'hohon  (i)  the  Court  rested  their  decision  on  the  ground  that 
all  havens  belong  originally  to  the  Crown ;  and  what  was  said 
besides  was  unnecessary.  The  decision  in  fact  shews  only  this ; 
that,  in  cases  where  the  franchise  is  such  that  it  might  have  been 
granted  by  the  Crown,  so  that  a  qno  tvairanto  would  have  lain 
at  common  law,  the  information  will  lie.  If  an  office  be  of  the 
nature  of  those  offices  which  are  grantable  by  the  Crown,  an 
information  will  lie,  whether  in  point  of  fact  the  office  in 
question  be  so  granted  or  not:  if  it  be  not  grantable  by  the 
Crown,  it  is  immaterial  how  it  is  actually  granted,  for  the 
information  will  not  lie  in  any  case.  Rex  v.  Bad<:ock{2)  was, 
indeed,  an  instance  of  an  office  not  grantable  by  the  Crown  ;  but 
there  is  no  detailed  report  of  the  case :  and  it  is  observable  that, 
in  Rex  v.  The  Coiyoration  of  the  Bedford  Lei'el{s),  in  whichiZe.rv. 
Badrock(2)  was  cited,  Lawrence,  J.  says,  **It  has  always  been 
considered  that  a  qiu)  warranto  only  lay  for  encroachments  on 
franchises  created  by  the  Crown."  In  Rex  v.  Hanley{4)  a  rule 
nisi  had  been  obtained  for  an  information  against  persons 
claiming  to  be  trustees  of  the  poor  of  the  parish  of  St.  Mary, 
Islington ;  and,  though  no  decision  was  given  upon  this  point, 
it  was  understood  that  the  Court  thought  it  not  grantable.  Yet 
there  the  commissioners  had  power  to  lay  a  rate.  And,  with 
respect  to  the  power  of  imprisonment,  the  commissioners  in  the 
present  case  have  not,  properly  speaking,  that  power,  but  only 

[  *474  ]  a  power  to  arrest,  *like  that  of  gamekeepers  who  may  arrest  in 
the  night :  and,  indeed,  the  same  power,  with  many  others,  is 
given,  by  the  present  Act,  (sect.  101)  to  any  of  the  persons  there 

(1)  1  Str.  299.  (3)  6  East,  356. 

(2)  Cited  in  Hex  v.  The  Corporaiim  (4)  P.  434,  ante  (3  Ad..&  El,  463, ».). 
of  the  Bedford  Level,  6  East,  359. 
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mentioned,  who  may  see  the  offence  committed.     Lord  Coke,  in         Bbz 

his  commentary  on  the   Statutum   de  Quo  Warranto  (stat  2,       bbbdlb. 

18  Edw.  I.)  says  (i),**  The  qtio  warranto  was  framed  for  franchises 

which  belong  to  the  Crown,  and  such  as  the  subject  hath,  are 

derived  from  the  Crown,  Libertates  regales  ad  ciwonam  spectantes 

ex  concessione  reginn  a  corona  exierunV     In  Ilex  v.  Shepherd  (2) 

the  Court  refused  an  information  to  try  the  vaUdity  of  an  election 

to  the  office  of  churchwarden,  on  the  ground  that  the  old  writ 

of  quo  warranto  lay  only  for  an  usurpation   on   the   rights  or 

prerogatives  of  the  Crown;   and  that  an  information   in  the 

nature  of  a  quo  warranto  could  be  granted  only  in  such  cases. 

In  Rex  V.  Thatcher  (s)  an  information  was  applied  for  against 

the  person  filling  the  office  of  clerk  to  the  commissioners  of  the 

land  tax,  and  refused:   but  the  Court  granted  a  mnndamus  to 

admit  the  relator,  on  affidavit  that  he  had  the  majority  of  legal 

votes  in  his  favour.    If  the  remedy  by  information  be  extended 

to  all  offices  of  pubhc  trust,  the  consequence  will  be  that  there 

will  be  one  rule  as  to  proceedings  by  quo  warranto  at  common 

law,  and  another  as  to  those  under  stat.  9  Ann.  c.  20.     For  the 

fourth  section  of  that  statute  applies  to  such  offices  only  as  are 

before  named   in  sect.  1,  those,  namely,  of  ''mayors,  bailiffs, 

portreeves,   and  other  offices,  within   cities,   towns  corporate, 

boroughs,  and   places "  within,  &c. ;   and  the  provision   as  to 

costs,  in  the  fifth  section,  applies  to  no  other.     Even  admitting 

that  the  information  does  lie  here,  it  does  not  follow  that  the 

Court  will   not  *grant  a  mandamus .     In  Rex  v.  The  Mayor  of      [  •475  j 

York  (4)  a  rule  for  a  mandamus  was  made  absolute,  commanding 

the  defendants  to  put  the  corporate  seal  to  the  certificate  of  the 

election  of  a  party  claiming  to  have  been  elected  recorder,  though 

the  corporation  had  certified  to  the  Crown  the  election  of  another 

candidate,  the  dispute  in  fact  relating  to  the  validity  of  a  vote. 

There  Rex  v.  The  Mayor  of  Colchester  (5)  was  cited :   but  the 

Court  said  that  the  granting  of  the  writ  would  not  be  conclusive 

against  the  candidate  whose  election  had  been  certified  by  the 

corporation,  inasmuch  as  it  only  required  them  to  do  the  act,  or 

(1)  2  Inst.  496(3).  (4)  2  B.  B.  501  (4  T.  R.  699). 

(2)  2  B.  R.  416  (4  T.  B.  381).  (5)  1  B.  B,  480  (2  T.  B.  259). 

(3)  I  Dowl.  &  By.  426. 
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Rbx         to  shew  cause  why  they  did  it  not:  that^is  all  which  is  sought 

bbedlb.     by  the  present  application.    If  the  Court  shall,  however,  decide, 

on  this  ground,  against  a  mandamus,  they  may  now  grant  a  rule 

nisi  for  an  information  in  the  nature  of  a  quo  warranto,  as  was 

done  in  Rex  v.  The  Mayor  of  Colchester  (i). 

John  Oreemcood,  in  reply : 

In  Rex  V.  Thatcher  (2)  the  mandamus  was  not  granted  till  after 
the  application  for  an  information  had  been  refused.  The  same 
course  was  pursued  in  the  Pattei-n  Makers'  case,  cited  in  Rex  v. 
Attwood  (3).  In  Rex  v.  Bankes  (4)  Lord  Mansfield  said  that, 
where  an  election  de  facto  was  doubtful,  it  was  fit  to  be  tried  by 
an  information  in  the  nature  of  a  quo  warranto ;  but  that  where 
it  was  colourable  and  clearly  void,  a  mandamus  was  a  proper 
remedy ;  which  was  assented  to. 

[  476  ]       Lord  Dbnman,  Ch.  J.  : 

Mr.  Dealtry  informs  us  that  an  information  in  the  natui'e  of 
a  qiu)  warranto  was  granted  in  Hilary  Term,  1816,  against  a  party 
claiming  to  act  as  guardian  of  the  poor  in  Exeter,  under  stat. 
28  Geo.  HI.  c.  76.     That  is  the  proper  course  here. 

LiTTLEDALE  and  Williams,  JJ.  concurred. 

RuUfor  mandamus  discharged  with  costs. 
Rule  nisi  for  an  information  in  the  nature  of  a  quo 
warranto  granted. 


No  cause  was  ever   shewn,  the  parties   having  settled  the 
question  by  agreement. 

(1)  1  R.  B.  480  (2  T.  h.  259).  (3)  38  B.  R.  290  (4  B.  &  Ad.  481). 

(2)  1  Dowl.  &  By.  426.  (4)  3  Burn  1454. 
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BEX    V.   The    Proprietors    of    the    WILTS    and  1835. 

BEKKS  CANAL  NAVIGATION  (1).  ^^' 

(3  Adol.  &  EUis,  477—484 ;  S.  C.  5  N.  &  M.  344.)  .  [  *77  ] 

By  statute,  incorporating  a  Canal  Company,  the  affairs  of  the  Company 
were  to  be  managed  by  a  committee,  who  were  authorised  to  appoint 
a  clerk  for  better  canying  into  execution  the  purposes  of  the  Act.  The 
committee  were  required  to  enter  in  books  an  accoimt  of  their  disburse- 
ments, receipts,  and  transactions,  and  the  books  were  to  be  open  at  all 
seasonable  times  to  the  inspection  of  the  proprietors.  A  proprietor 
applied  to  the  clerk  for  an  inspection  of  the  books  which  were  under  his 
charge.  The  derk  said  he  would  refer  the  demand  to  the  committee. 
The  proprietor  attended  the  committee,  and  there  repeated  his  request ; 
and  the  chairman  said  they  would  take  time  to  consider  it.  Ten  days 
afterwards  the  proprietor  applied  again  to  the  clerk,  who  refused  the 
inspection.  On  motion  for  a  mandamus  to  the  Company  to  allow 
inspection  of  the  books  : 

Held,  that  there  had  been  no  sufficient  refusal  by  the  committee  to 
warrant  the  application. 

Semble,  that  a  party  applying  for  a  mandamus  to  give  inspection  of 
such  documents,  ought  to  shew  that,  when  he  demanded  the  inspection, 
he  stated  the  object  for  which  he  wanted  it. 

A  RULE  nisi  was  obtained  in  Michaelmas  Term,  1834^ 
(November  24th),  for  a  mandamus  to  the  Company  of  Pro- 
prietors of  the  above  navigation,  to  allow  Thomas  Vincent,  one 
of  the  said  proprietors,  to  inspect  all  books,  papers,  and  writings 
belonging  to  the  Company,  and  kept  in  pursuance  of  the  statute 
after  mentioned,  and  to  take  copies  or  extracts.  The  Company- 
was  incorporated  by  stat.  1  &  2  Geo.  IV.  c.  xcvii.  (local  and 
personal,  public),  by  which  Act,  sect.  86,  a  committee  of  manage- 
ment was  appointed  to  transact  and  manage  all  the  affairs  and 
business  of  the  Company,  except  matters  expressly  directed  by 
the  Act  to  be  done  at  a  meeting  of  the  proprietors  at  large.  And, 
by  sect.  95,  the  committee  were  authorised  and  required  to 
appoint  one  or  more  clerk  or  clerks,  and  such  superintendents, 
collectors  of  the  tolls,  and  other  officers  as  they  should  think 
proper  for  the  better  carrying  the  purposes  of  the  Act  into  execu- 
tion. Sect.  101  enacted,  that  the  committee  shall  enter  into 
books,  to  be  provided  at  the  expense  of  the  proprietors,  a  full 

(1)  Cited  and  followed  by  Black-  J.  in  Holland  y.  Dicksmi  (1888)  37 

BURK,  J.  in  Jleg.  v.  Londim  and  St.  Ch.  D.  669,  672 ;  57  L.  J.  Ch.  502, 

Katherine  Docks  Co.  (1874)  44  L.  J.  503.— R.  C. 
Q.B.4,6.  Observed  upon  by  Chttty, 
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and  true  account  of  all  disbursements  and  payments  made  by 
such  committee,  and  by  all  persons  employed  under  *them,  and 
of  all  monies  paid  to  or  received  by  them  respectively  on  account 
of  the  Company ;  ''and  also  a  full  and  true  account,  or  proper 
notes  and  minutes,  of  every  contract,  bargain,  and  agreement 
which  shall  be  entered  into  by  them  respectively,  for  and  on 
behalf  of  the  said  Company  of  Proprietors,  and  of  all  and  singular 
their  respective  orders,  transactions,  and  proceedings  whatsoever, 
in  and  about  the  affairs  and  business  of  the  said  Company :  '* 
'^  and  every  such  book,  and  all  other  books,  papers,  and  writings 
belonging  to  the  said  Company  of  Proprietors  shall,  at  all 
seasonable  times,  be  open  to  the  inspection  of  all  the  said  pro- 
prietors, who  may  take  copies  thereof,  or  extracts  therefrom, 
without  fee  or  reward."  Sect.  107  required  the  committee  to 
keep  an  account  of  the  rates,  tolls,^  &c.  to  be  collected  under  the 
Act,  and  of  the  charges  of  the  navigation  and  works,  such 
account  to  be  open,  at  all  seasonable  times,  to  the  inspection 
of  every  proprietor. 

Thomas  Vincent,  who  made  the  present  application,  and  was 
a  proprietor  of  some  shares  in  the  navigation,  stated,  in  his 
affidavit,  that  he  had  been  informed  by  the  clerk  of  the  Company, 
on  inquiry,  that  the  Company's  minute  book  and  list  of  pro- 
prietors were  kept  by  him,  and  all  other  books  and  papers 
belonging  to  the  Company  by  Dunsford,  their  superintendent, 
at  the  canal  office  at  Swindon.  Vincent  further  stated  that,  on 
the  18th  of  August,  1884,  he  applied  at  the  canal  office,  during 
the  office  hours,  for  "  an  inspection  of  the  books,  papers,  and 
writings  which  were  there  belonging  to  the  Company ; "  that 
Dunsford's  clerk,  Dunsford  himself  being  absent,  refused  to 
shew  him  any  paper  or  book,  except  the  account  *of  annual 
expenditure  ;  and  that  he  thereupon  wrote  to  Crowdy,  the  clerk 
of  the  Company,  informing  him  of  the  refusal,  and  desiring  to 
see  the  documents  at  the  canal  office,  and  also  the  list  of  pro- 
prietors, and  minute-book  of  the  committee,  which,  as  he  now 
stated  in  his  affidavit,  he  believed  to  contain  an  account  of  the 
orders,  transactions,  and  proceedings  of  the  Company.  That 
Crowdy  said  he  would  submit  the  demand  to  the  committee  on 
the  following  12th  of  September ;  and  that  Vincent  himself  on 
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that  day  attended  the  committee  '*  to  request  a  sight  of  the  Bex 
books,  papers,  and  writings  belonging  to  the  Company;  and  the  Wiltb 
read  to  them  the  clause  of  the  Act  under  which  he  made  the  ^^qj^^^ 
application;"  whereupon  the  chairman  said,  **it  was  such  an  Company. 
application  as  they  had  never  had  made  before,  and  it  would 
therefore  require  time  to  consider  of  it."  Vincent  also  stated 
that,  receiving  no  further  answer  from  the  committee,  he  wrote 
to  Growdy  and  Dunsford  on  the  18th  and  20th  of  September, 
pressing  to  see  the  documents ;  and  that,  on  the  22nd,  he  went 
to  Crowdy's  office  **and  requested  inspection  of  the  books, 
papers,  and  writings  belonging  to  the  said  Company  of  Pro- 
prietors in  the  possession  of  the  said  William  Crowdy,"  but  was 
told  by  a  clerk  that  Crowdy  denied  his  right  to  inspect  them, 
and  was  from  home.  He  called  again  in  the  same  day,  and 
received  a  similar  answer,  Crowdy  having  in  the  meantime 
returned  home,  and  gone  out  again,  declining  to  see  Vincent. 
On  the  same  day  Vincent  went  to  Dunsford's  office,  and,  as  a 
proprietor,  demanded  of  him  '*  an  inspection  of  the  books,  papers, 
and  writings  in  his  possession,  belonging  to  the  Company." 
Dunsford  refused  to  give  him  an  inspection  of  any  of  the 
documents,  "^stating  that  he  had  no  personal  objection,  but  [  *480  ] 
declined  to  do  it  until  a  judicial  decision  had  been  obtained  on 
the  subject.  There  were  affidavits  on  the  other  side,  contradicting 
the  above  statements  in  some  particulars  (which  it  is  not  material 
to  state),  ascribing  Vincent's  applications  for  a  sight  of  the  docu- 
ments in  question  to  malicious  motives,  particularly  towards 
Dunsford ;  and  stating  that  Vincent  had,  on  the  18th  of  August, 
inspected  the  general  accounts  and  book  of  disbursements  at 
Dunsford^s  office ;  but  that  he  subsequently  applied  again,  and 
demanded  to  see  every  book  and  paper  belonging  to  the  Company, 
and  particularly  the  disbursement  book  shewn  to  him  before, 
saying  that  he  was  entitled  to  see  it  as  often  as  he  pleased ;  a 
right  which,  as  it  was  now  sworn,  would  produce  great  incon- 
venience if  exercised  by  every  proprietor,  the  number  amounting 
to  nearly  500.  It  was  also  deposed  by  Dunsford  that,  during 
a  meeting  of  proprietors  on  the  11th  of  November,  1884  (before 
the  making  of  this  application),  a  member  of  the  committee  told 
Vincent  that  he  might  and  should  see  any  of  the  books  and 
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Rex  papers  kept  at  the  canal  office  on  giving  Dunsf ord  proper  notice ; 

The  Wilts  to  which  Vincent  replied,  that  that  would  not  answer  his  purpose. 

^^Canal^^  It  did  not  appear  that  Vincent  had  ever  stated  hig  object  in 

Company,  requiring  an  inspection  of  any  of  the  books  or  papers. 

Sir  John  CamjAfdl,  Attorney-General,  and  R.  V.  Ricliards 
now  shewed  cause  : 

The  application  is  not  made  hand  ^fidv  for  a  legitimate  purpose. 
At  least  the  party  applying  ought  to  state  some  ground  on  which 
[  ^481  J  he  desires  to  see  the  books  and  papers :  Rex  v.  *Clear  (i) ;  especially 
in  the  case  of  a  mere  private  Company,  which  this  is.  It  may 
indeed  be  questioned  whether  the  Court  would  interfere  at  all  in 
the  disputes  of  such  an  association  :  Rex  v.  The  London  Assuran^^e 
Company  (2).  The  documents  here  are,  virtually,  in  the  posses- 
sion of  the  Company,  not  of  their  clerk,  who  is  a  mere  inferior 
officer,  and  to  whom  no  mandamus  would  lie ;  and  it  does  not 
appear  that  there  has  been  any  refusal  of  inspection  by  the 
Company.  The  intimation  by  the  committee,  that  they  would 
take  time  for  consideration,  was  not  a  refusal. 


Bere,  contra  : 

Sufficient  reason  appears  for  the  wish  of  Vincent,  as  a  pro- 
prietor, to  inspect  these  documents,  independently  of  the  motive 
alleged.  After  the  statement  of  Crowdy  that  he  would  lay 
Vincent's  request  before  the  committee,  and  the  answer  given 
to  him  by  the  committee  themselves,  their  neglect  to  give  the 
inspection,  and  the  other  circumstances  of  the  case,  amount 
to  a  refusal. 

(Lord  Denman,  Ch.  J. :  Vincent  does  not  state  that  he  made 
any  further  application  to  the  committee  after  they  had  said  that 
they  would  take  time.) 

It  does  not  appear  that  they  called  any  other  meeting  until 
November.  Even  now  they  do  not  state  that  they  will  grant 
the  inspection.  If  any  difficulty  arises  upon  the  form  of  the 
present  rule,  a  mandanmn  may  be  directed  to  the  committee,  or 
to  the  clerk  in  whose  possession  the  documents  are. 

(1)  28  B.  R.  498  (4  B.  &  C.  899).  (2)  5  B.  &  Aid.  899. 
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(LiTTLEDALEy  J. :  It  could  not  go  to  him ;  he  is  a  mere  officer.) 

*A  Company,  though  in  the  nature  of  a  private  body  of  under- 
takers, is  compellable  by  mandamus  to  do  what  its  duty  and  the 
general  interest  require ;  and  that  has  been  held  even  in  a  case 
where  the  prosecutor  might  have  proceeded  by  indictment,  the 
Court  saying  that  the  remedy  by  viandnmuH  was  more  beneficial, 
as  enforcing  performance  of  the  duty :  Hci-  v.  The  Severn  and 
Wye  Railway  Company  (i).  And,  where  parties  hold  books  and 
papers  as  trustees,  the  Court  will  grant  an  inspection  to  persons 
interested,  without  any  specific  reason  assigned.  In  Hex  v.  The 
Governor  and  Company  of  the  Bank  of  England  (2),  where  a 
mandamus  was  refused,  there  appeared  no  parliamentary  direction 
that  the  accounts  should  be  produced.  Ttex  v.  Clear  is  dis- 
tinguishable from  this  case:  BAYLBYand  Littledale,  JJ.  there(3) 
relied  upon  the  words  of  the  enactment,  17  Geo.  II.  c.  38,  s.  1, 
as  not  being  general  enough  to  entitle  a  party  to  inspection 
without  his  having  some  public  ground  for  desiring  it;  and 
Littledale,  J.  said,  ''  It  cannot  be  for  the  purpose  of  appeal, 
because  the  time  for  appeal  has  expired,  and  it  is  difficult  to 
imagine  any  other  reasonable  purpose  that  the  party  could  have.'' 

Lord  Denman,  Ch.  J. : 

There  is  no  doubt  that  every  proprietor  has  a  right  to  inspect 
these  documents.  There  is  no  particular  officer  to  whom  the 
care  of  them  belongs  :  The  committee  have  the  power  over  them, 
and  appoint  officers,  in  whose  hands  they  remain.  Where  the 
applications  to  inspect  these  documents  may  occasion  "^incon- 
venience, it  is  reasonable  that  the  parties  upon  whom  such 
demands  are  made,  should  be  informed,  bond  fide^  of  the  object 
of  the  request.  Here  the  party  applying  goes  to  the  officers, 
and  afterwards  to  the  committee,  who  say  that  they  have  never 
had  such  an  application  made,  and  must  take  time  to  consider 
it.  That,  I  think,  is  reasonable,  and  no  refusal.  The  party 
should  have  applied  to  them  again,  so  as  to  obtain  an  answer 
which  might  shew  that  they  had  exercised  their  judgment  on 
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his  demand.  Instead  of  doing  so,  he  goes  again  to  gentlemen 
with  whom  he  seems  to  be  upon  ill  terms,  and  who  do  not  appear 
to  have  been  authorised  by  the  committee  to  retmn  him  an 
answer,  but  who  make  a  reply  which  one  is  not  surprised  at.  It 
seems  to  me  that  this  is  no  refusal  by  the  committee.  They 
were  the  persons  to  whom  the  second  applic^ation  should  have 
been  made  ;  and  until  they  had  refused,  upon  such  application, 
there  could  be  no  ground  for  a  mandaimis. 

LiTTLBDALE,  J.  : 

There  is  no  question  as  to  the  right  which  every  proprietor 
has  under  the  Act  to  inspect  the  books  and  papers  at  seasonable 
times.  But  the  application,  to  ground  a  motion  of  this  kind, 
should  be  to  the  committee  themselves,  not  to  their  officer ;  and 
the  party  should  tell  them  his  object  in  applying.  When  the 
committee  had  said  that  they  would  take  time,  the  first  applica- 
tion should  have  been  followed  up  by  a  further  demand  upon 
them.  The  answer  given  by  the  officers  was  no  refusal  by  the 
committee. 

Patteson,  J. : 

I  am  also  of  opinion  that  there  was  no  sufficient  refusal  to 
ground  this  application.  Every  *proprietor  has  a  right  to  the 
inspection  here  claimed  ;  but,  as  at  present  advised,  I  think  that, 
before  we  are  called  upon  to  grant  a  mandamnsy  we  should  be 
informed  that  when  the  party  applied  for  the  inspection,  he 
stated  what  his  object  was  in  requiring  it.  The  rule  must  be 
discharged. 


Williams,  J.  concurred. 


Rule  discharged  with  costs. 


1835. 
June  4. 

[  606] 


The  MAYOK  and  BURGESSES  of  DEVIZES  v.  CLARK. 

(3  Adol.  &  Ellis,  506—513.) 

It  is  the  privilege  of  a  jury  to  decline  finding  any  other  than  a  general 
verdict ;  and,  therefore,  if  the  Judge  explains  to  them,  and  they  clearly 
understand,  that,  in  the  absence  of  a  particular  fact,  the  plaintiff's  right 
to  recover  will  depend  on  a  doubtful  legal  question,  and  the  Judge 
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requests  them  U)  find  that  fact,  if  satisfied  of  its  existence,  but  they, 
nevertheless,  give  a  verdict  for  the  plaintiff  genei'ally,  and,  on  being 
pressed,  refuse  to  find  the  particular  fact,  the  Court  will  not  set  aside 
the  verdict. 

Action  on  the  case.  The  plamtiflFs  declared  that  they  were 
possessed  of  a  market,  on  Thursdays,  at  Devizes,  and  that  it  was 
the  duty  of  persons  who  sold  butcher's  meat  at  Devizes  on  market 
days  to  expose  it  for  sale  on  certain  stalls  appropriated  by  the 
plaintiflTs  to  that  purpose,  paying  the  plaintiflFs  a  reasonable  sum, 
to  wit,  1«.  M.,  for  the  use  of  each  stall,  and  not  to  expose  meat 
for  sale  on  such  market  days  in  any  place  in  Devizes  other 
than  the  plaintiffs'  stalls ;  and  that  the  defendant,  not  regarding 
his  duty,  on  divers  market  days  sold  butcher's  meat  in  his  own 
house  in  Devizes,  and  refused  to  pay  the  plaintiflFs  for  the  use 
of  their  stalls.    Plea,  not  guilty. 

On  the  trial  before  Williams,  B.,  at  the  Salisbury  Lent  Assizes, 
1834,  the  plaintiflfs  proved  that  they  were  possessed  of  an  ancient 
market ;  that,  with  very  few  exceptions,  all  persons  selling  butcher's 
meat  on  Thursdays  in  the  town  had  always  sold  it  at  the  plaintiflfs' 
stalls,  paying  stallage  for  the  same ;  and  that  in  1803  and  1816, 
actions  having  been  brought  against  certain  persons  for  selling 
butcher's  meat  on  market  days  at  their  own  houses  in  Devizes 
instead  of  the  plaintiflfs'  stalls,  the  defendants  in  those  actions 
had  allowed  judgment  to  go  by  default,  and  had  paid  the  costs. 
For  the  present  defendant  it  was  contended  that  the  possession 
of  an  ancient  market  (which  it  was  admitted  the  plaintiflfs  had 
*  proved)  did  not  necessarily  carry  with  it  the  right  to  prevent 
persons  who  lived  within  the  town,  from  selling  at  their  own 
houses  on  market  days :  MohIcii  v.  Walker  (i) ;  that  a  right 
to  prevent  such  dealings  within  the  town  could  only  be  estab- 
lished by  proof  of  a  custom  to  that  extent ;  and  that  the  evidence 
in  the  present  case  was  insufficient  to  establish  the  custom,  there 
appearing  an  instance  or  two  in  which  a  butcher  had  dealt  at  his 
own  house  on  market  days.  The  learned  Judge  told  the  jury 
that,  as  it  was  still  a  matter  of  legal  doubt,  whether  or  not  the 
right  to  an  ancient  market  carried  with  it  the  right  to  prevent 
parties  from  selling  in  their  own  houses  within  the  town  on 
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Mayor  and  market  days,  and  as  the  plaintiffs'  right  to  an  ancient  market 
was  admitted,  he  wished  the  jury,  with  a  view  to  prevent  further 
discussion  between  the  parties,  to  find  expressly,  if  they  thought 
the  evidence  warranted  such  a  finding,  whether  there  was  any 
custom  in  Devizes  to  preclude  the  sale  of  butcher's  meat  on 
market  days  in  any  part  of  the  town  except  on  the  plaintiffs' 
stalls.  Upon  this,  some  of  the  jurymen  entered  into  a  conversa- 
tion with  the  learned  Judge,  from  which  it  appeared  that  they 
understood  the  effect  of  his  observations  as  to  the  point  left  to 
them.  After  retiring  for  a  short  time,  they  found  a  verdict  for 
the  plaintiffs  generally.  The  following  conversation  then  took 
place  between  the  learned  Judge  and  the  foreman : 

Williams,  B.  :  **  Then,  gentlemen,  you  find  that  in  your  judg- 
ment there  has  been  an  immemorial  usage  for  the  corporation 
to  demand  and  receive  this  stallage  for  meat  in  the  market,  and 
that  there  was  no  right  on  the  part  of  individuals  to  sell  in  a 
[  'SOS  ]       house  or  shop  out  of  the  *market." 

The  Foreman  :  **  That  is  not  our  verdict ;  our  verdict  is  for 
the  plaintiffs ;  the  right  to  the  market  is  acknowledged  on  all 
hands :  of  course  our  verdict  is  to  say,  that  the  defendant  had 
not  a  right  to  do  what  he  is  charged  with  doing." 

Williams,  B.  :  **  Then  you  further  find,  that  the  defendant  had 
no  right?  " 

The  Foreman  :  **  I  would  rather  not  add  any  words." 

In  the  course  of  the  conversation,  the  learned  Judge  said  that  an 
express  finding  might  prevent  further  litigation,  and  the  foreman 
said  that  the  jury  had  been  guided  by  the  remarks  of  his  Lord- 
ship ;  but  that  they  desired  to  add  nothing  to  their  verdict.  A 
general  verdict  was  then  taken  for  the  plaintiffs.  In  Easter 
Term,  1834,  Mereuether,  Serjt.  obtained  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside,  and  a  new  trial  had,  on 
the  ground,  chiefly,  of  uncertainty  in  the  finding  of  the  jury. 

Sir  W,  W.  Follett  and  Bingham,  who  shewed  cause,  pro- 
posed to  establish  that  the  right  to  an  ancient  market  necessarily 
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carries  with  it  the  right  to  prevent  persons  from  selling  on  Mayoeakd 

market  days  in  any  place  other  than  that  appointed  for  the  of  Devizes 

market;  but  the  Court  confined  them  to  the  question  arising  clabk 
on  the  conduct  of  the  jury  in  giving  the  present  verdict. 


Erle^  contra,  [  510  ] 

Lord  Denman,  Ch.  J. : 

The  plaintiff  is  entitled  to  maintain  this  verdict,  if  it  was 
rightly  given,  and  there  is  nothing  to  shew  that  it  was  not.  It 
appears  that  the  learned  Judge  explained  to  the  jury  that  the  ques- 
tion of  law,  whether  the  mere  possession  of  the  ancient  market 
was  of  itself  enough  to  entitle  the  plaintiffs  to  a  verdict,  was 
a  question  attended  with  some  doubt ;  but  told  them  that  they 
need  not  enter  into  that  question  now,  inasmuch  as  there  was 
direct  evidence  of  the  custom ;  and  directed  them  to  give  their 
verdict  on  that  evidence,  if  they  deemed  it  sufficient  to  establish 
the  custom.  From  what  the  jury  said  before  they  retired,  it  is 
clear  that  they  understood  him.  Then  they  retire,  and  after- 
wards bring  in  a  verdict  for  the  plaintiffs.  The  only  issue  which 
they  could  so  find,  consistently  with  abstaining  from  any  decision 
on  the  legal  question,  was  the  issue  as  to  the  fact  of  the  custom. 
Then  the  Judge,  with  the  purpose  of  making  further  discussion 
unnecessary,  told  them  that,  if  they  found  the  fact  more  distinctly, 
it  might  prevent  further  litigation.  A  conversation  takes  place, 
in  the  course  of  which  the  jury  say,  *'  of  course  our  verdict  is  to 
say  *that  the  defendant  had  not  a  right  to  do  what  he  is  charged  [  *5ii  ] 
with  doing."  Now,  whether  the  defendant  had  the  right,  depended, 
at  that  stage  of  the  proceedings,  on  the  question  as  to  the  fact 
of  the  custom :  finding  the  one  was  finding  the  other.  It  is  true 
that  the  jury  were  called  on  to  speak  expressly  as  to  the  fact ; 
but  they  had  a  right  to  refuse.  It  seems  to  me  that  they  have 
merely  exercised  a  right  belonging  to  them,  and  that  we  should 
not  be  justified  in  disturbing  their  verdict. 

LiTTLEDALE,    J.  : 

The  direction  to  the  jury  was  correct  in  all  points.    It  was 
left  as  a  question,  whether  the  immemorial  custom  existed  in 
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OF  DsvizBB  ^^6  custom  was  established  in  proof.  They  are  then  specially 
Clabk  asked,  whether  they  find  the  existence  of  the  custom,  to  which 
they  answer,  that  they  had  rather  not  add  any  thing  to  their 
verdict.  They  have  a  right  to  refuse  to  do  so.  I  am  satisfied 
that  they  understood  how  the  question  was  left  by  the  Judge. 
The  verdict,  therefore,  must  not  be  disturbed. 
Patteson,  J. : 

I  am  entirely  of  the  same  opinion.  The  jury  had  a  right  to 
find  a  general  verdict :  they  were  not  bound  to  find  any  thing 
except  in  the  terms  of  the  issue.  It  is  certainly  convenient 
sometimes  to  act  otherwise.  I  thought,  when  the  motion  was 
made,  that  they  might  not  have  understood  the  Judge's  direc- 
tion ;  but,  from  the  discussion,  it  is  clear  that  they  did  under- 
stand it.  No  other  question  could  be  before  them  :  the  fact  of 
the  possession  of  the  ancient  market  was  conceded ;  whether 
that  drew  with  it  the  right  claimed,  they  were  told  was  a  question 
[  •Bl*-^  ]  of  law  attended  *with  some  doubt ;  and  all  this  they  understood. 
Nothing  could  possibly  remain  but  the  question  of  fact.  Then 
they  find  for  the  plaintiffs.  What  could  that  mean,  but  that  they 
found  the  existence  of  the  custom  ?  But  then  we  are  told  that, 
on  the  Judge  saying,  **  Then  you  find  that  there  is  an  immemorial 
usage,''  they  answer,  **  That  is  not  our  verdict."  They  go  on  to 
say,  **  Our  verdict  is  for  the  plaintiff;  the  right  to  the  market  is 
acknowledged  :  our  verdict  is  to  say,  that  the  defendant  had  no 
right  to  do  what  he  is  charged  with  doing."  This  is  apparently 
inconsistent ;  for,  if  there  were  no  usage  entitling  the  plaintiffs 
to  exclude  the  defendant  from  selling  as  he  did,  the  defendant 
might  have  the  right.  But  what  is  the  real  effect  of  the  whole  ? 
Why,  that  when  they  say  '*  That  is  not  our  verdict,"  they  mean, 
that  it  is  not  their  verdict  totidem  verlnH.  But  the  effect  of  the 
verdict  is  a  different  matter  from  the  expression  of  it.  In  effect, 
the  meaning  is  that  they  find  the  custom  in  fact.  The  verdict, 
therefore,  is  not  to  be  disturbed. 

W^ILLIAMS,   J.: 

When  I  left  the  case  to  the  jurj-  all  the  cases  were  under 
my  notice.     The  doubts  of  Mr.  Justice  Bayley  and  Mr.  Justice 
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HoLROYD  in  Mosley  v.  Walker  (i),  and  the  questions  stated  by  my    Mayor  and 

filTRfl'ESSBS 

brother  Littledale  in  The  Mayor  of  Macclesfield  v.  Pedl(*y{2),    op  Devizes 

were  all  before  me.     The  jury  understood  the  question  of  fact  as       olIbk 

distinguished  from  the  question  of  law,  and  that  it  was  not  quite 

settled  whether  an  immemorial  market  necessarily  drew  with 

it  the  right  claimed.     I  entertain  no  doubt  whatever,  that  their 

only  object  was  to  rely  on  *their  general  right  to  give  a  general       [  *5U  ] 

verdict,  and  to  abstain  from  expressly  finding  the  special  point. 

Although  thej'  said  "  That  is  not  our  verdict,"  they  went  on 

to  find  a  verdict  which  they  could  not  give  unless  they  found  the 

fact  left  to  them ;  for  what  else  could  be  their  meaning,  when 

they  said,  **The  defendant  had  no  right  to  do  what  he  is  charged 

with  doing? ''     I  thought  then  that  they  had  a  right  to  find  a 

general  verdict,  and  I  think  so  now. 

Rule  discharged. 


COPLAND   V.   LAPORTE  and   REYNOLDS.  1835. 

(3  Adol.  &  Ellis,  517— o20.)  •^^^• 

By  indenture  of  lease,  reciting  that  L.  had  agreed  to  take  premises  of  f  -^^7  ] 
C,  and  that  it  had  also  been  agreed  that  B.  should  enter  into  the  cove- 
nant after-mentioned  for  securing  pa^-ment  of  the  rent,  it  was  witnessed 
that  in  consideration  of  the  covenants  after-mentioned  on  the  part  of  L. 
to  be  performed,  and  particularly  of  the  covenant  thereinafter  entered 
into  by  R.,  the  said  C,  at  the  request  of  11.,  demised  to  L.,  &c.  And 
L.  and  K.  covenanted  to  C.  that  they  would  pay  him  the  rent  on  the 
appointed  days :  and  further,  that  L.,  his  executors,  &c.  should  and 
would  keep  the  premises  in  repair.  There  were  other  covenants  similarly 
framed  to  this  last,  for  matters  to  be  performed  by  L.,  and  a  pi*oyiso  for 
re-entry  if  the  rent  should  be  in  arrear,  or  if  L.,  his  executors,  &c 
should  not  perform  the  covenants  in  the  indenture  contained,  on  his  and 
their  part  to  be  performed :  and  there  was  a  covenant  by  C.  to  L.  for 
quiet  enjoyment,  L.,  his  executors,  &c.  paying  the  rent  and  performing 
the  covenants  in  the  indenture  before  contained  : 

Held,  that  R.  was  jointly  bound  with  L.  by  the  covenant  to  repair,  as 
well  as  the  covenant  to  pay  rent. 

Covenant.  The  alleged  breaches  were  of  covenants  in  a  lease, 
to  pay  rent  and  to  keep  in  repair.  Plea,  mm  est  factum,  At 
the  trial  before  Coleridge,  J.,  at  the  sittings  in  Middlesex  in  this 
Term,  it  appeared  that  the  instrument  declared  upon  was  an 
indenture  between  John  Copland  of  the  first  part,  Pierre  FrauQois 

(1)  31  R.  R.  153, 156  (7  B.  &  C.  53, 56).         (2)  38  R.  R.  269  (4  B,  &  Ad.  403). 
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Copland  Laporte  of  the  second  part,  and  John  Hamilton  Reynolds  of 
Lapobte.  the  third  part,  beginning  as  follows:  "Whereas  the  said 
P.  F.  Laporte  hath  agreed  with  the  said  John  Copland  to  take 
a  lease  of  the  messuage  or  tenement  and  premises  hereinafter 
particularly  described  ;  and  whereas  it  has  also  been  agreed  that 
[  •518  ]  the  said  J.  H.  *Reynold8  should  enter  into  the  covenant  herein- 
after contained  for  securing  to  the  said  J.  Copland,  his  heirs  and 
assigns,  the  due  payment  of  the  rent  hereby  reserved :  now  this 
indenture  witnesseth  that,  in  pursuance  of  the  said  agreement, 
and  for  and  in  consideration  of  the  rent,  covenants,  provisoes, 
and  agreements  hereinafter  reserved  and  contained  on  the  part 
of  the  said  P.  P.  Laporte,  his  executors,  administrators,  and 
assigns,  to  be  paid,  obsei-ved,  and  performed,  and  particularly  in 
consideration  of  the  covenant  hereinafter  also  entered  into  by 
the  said  J.  H.  Reynolds,  he  the  said  J.  Copland,  at  the  request 
of  the  said  J.  H.  Reynolds,  doth  demise,"  &c.,  '*  unto  the  said 
P.  F.  Laporte,  his  executors,"  &c.,  all  that,  &c.  (house,  out- 
houses, garden,  fields,  iKic,  reserving  trees),  hahemlnm  to  Laporte, 
his  executors,  &c.,  from,  &c.,  for  fourteen  years,  "  detenninable 
nevertheless  in  manner  hereinafter  mentioned:  yielding  and 
paying  therefore  yearly  and  every  year  unto  the  said  John 
Copland,  his  heirs  and  assigns,  the  rent  or  sum  of  139Z.  4«., 
of  lawful,"  &c.,  by  specified  quarterly  payments.  "  And  the  said 
P.  F.  Laporte  and  J.  H.  Reynolds,  for  themselves  and  for  their 
several  and  respective  heirs,  executors,"  &c.,  **do  hereby  cove- 
nant, promise,  and  agree  to  and  with  the  said  J.  Copland,  his 
heirs  and  assigns,  in  manner  following,  that  they  the  said  P.  F. 
Laporte,  and  J.  H.  Reynolds,  their  heirs,  executors,"  &c.,  '* shall 
and  will  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said 
J.  Copland,  his  heirs  and  assigns,  the  said  yearly  rent  or  sum 
of,"  &c.,  "on  the  days  and  times,  and  in  manner  hereinbefore 
mentioned  for  the  payment  thereof.  And  also  that  he,  the  said 
P.  F.  Laporte  shall  and  will  well  and  truly  pay  and  satisfy  all 
taxes,  rates,"  ilc.  "  And  further,  that  he,  the  said  P.  F.  Laporte, 
[  '^ly  ]  his  *executors,  &c.,  shall  and  will,  at  his  and  their  own  costs  and 
charges,  cause  and  procure  to  be  well  and  suflSciently  painted," 
&c.,  all  the  outside  wood  and  iron  work,  &c.,  within  every  three 
years  of  the  term,  and  shall  also  paint  the  inside  of  the  said 
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premises  within,   &c.,   ''and  at  his  and  their  like  costs  and      Coplakd 

charges^  shall  and  will  at  all  times,  during  the  continuance     lapobte. 

of  this  demise,  maintain  and  keep'  the  said  messuage,"  &c.,  in 

good  repair ;  and  shall  and  will  at  the  end,  or  other  sooner 

determination  of  the  said  term,  peaceably  yield  up  the  same 

premises,  &c.     *^And  also  that  it  shall  and  may  be  lawful" 

for  Copland  to  enter  and  view  the  condition  of  the  premises,  and 

in  case  of  any  defect  found,  the  said  P.  F.  Laporte,  his  executors, 

&c.,  shall,  upon  notice,  repair,  kc.     '^And  also  that  the  said 

P.  F.  Laporte,  his  executors,"  &c.,  shall  manage  the  land  in  a 

husbandlike  manner,  and  not  plough  it.   Proviso,  that  if  the  rent 

shall  be  in  arrear  twenty-one  days  after  any  of  the  appointed 

times,  the  same  being  lawfully  demanded,  "  or  if  the  said  P.  F. 

Laporte,  his  executors,  administrators,  or  assigns,  shall  not  well 

and  truly  observe  and  perform  all  and  every  the  covenants  and 

agreements  herein  contained  on  his  and  their  part  to  be  observed 

and  performed,"  it  shall  be  lawful  for  Copland  to  re-enter,  &c. 

Covenants,  by  Copland  to  Laporte,  his  executors,  &c.,  not  to  cut 

the  ornamental  timber  during  the  term ;  and  that  Laporte,  his 

executors,  &c.,  paying  the  rent  in  the  said  indenture  reserved, 

and  performing  the  covenants   thereinbefore  contained,   shall 

quietly  enjoy,  Ac.     Proviso  and  agreement  **  by  and  between  the 

said  parties  hereto,"  for  putting  an  end  to  the  lease  at  the  end  of 

seven  years,  if  Copland,  his  heirs,  &c.,  or  Laporte,  his  executors, 

&c.,  shall  be  so  minded  ;  the  party  so  minded  giving  notice  to  the 

other  party,  his  heirs,  executors,  &c.     The  plaintiff  *obtained  a       [  •52o  ] 

verdict  for  104/.  8«.,  three  quarters'  rent,  and  72/.,  dilapidations, 

leave  being  reserved  to  move  as  after-mentioned. 

/////,  in  this  Term  (i),  moved  for  a  rule  to  shew  cause  why 
the  verdict  should  not  be  reduced  by  the  amount  given  for 
dilapidations : 

Reynolds  was  not  liable  under  the  covenant  to  repair.  The 
only  joint  covenant  was  for  the  payment  of  rent.  The  recitals 
shew  that  this,  and  nothing  more,  was  intended,  although 
it  may  be  argued  that  in  the  clauses  following  the  covenant  for 

(1)  Jiuie  4th.  Befoi-e  Loixl  Dcniuan,  Ch.  J.,  Littledalo,  I'utteson,  and 
WilliauiH,  JJ. 
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COPLAKD 

Laporte. 


payment  of  rent  nothing  is  inserted  to  shew  that  a  joint  liability 
is  no  longer  contemplated.  The  covenant  for  rent  is  dis- 
tinguished from  the  others  in  the  proviso  for  re-entry,  where  it 
is  said  that  that  right  shall  accrue  if  the  rent  reserved,  or  any 
part  thereof,  shall  be  in  arrear  and  unpaid  for  the  space  of 
twenty-one  days,  &c.,  "  or  if  the  said  P.  F.  Laporte,  his  execu- 
tors, administrators,  or  assigns,  shall  not  well  and  truly  observe 
and  perform  all  and  every  the  covenants  and  agreements  herein 
contained  on  his  and  their  part  to  be  observed  and  performed." 

Cnr.  adv.  rvlt. 

Lord  Denman,  Ch.  J.,  now  delivered  the  judgment  of  the  Court: 

We  think  that  in  this  case  the  defendants  jointly  covenanted 
that  both  should  pay  the  rent,  aud  that  Laporte,  the  lessee, 
should  keep  the  premises  in  repair.  The  language  of  the  recitals 
does  not  go  to  so  great  an  extent,  but  it  is  not  inconsistent  with 
this  view  of  the  covenants.     There  will,  therefore,  be  no  rule. 

Hule  refused  (i). 


1835. 
June  6. 


[  544  ] 


EEX  r.  The  OUZE  BANK   COMMISSIONERS. 

(3  Adol.  &  Ellis,  544—550.) 

A  statute  directed  that  a  »um  of  money  should  be  paid  to  certain 
Commissioners,  who  were  therewith  to  execute  all  such  works,  &c.  an 
should  from  time  to  time  be  deemed  necessary,  i)roper,  or  exi^edient  for 
putting  certain  banks  and  bridges  in  a  permanent  state  of  stability  and 
security,  and  for  consti'ucting  the  forelands  and  slopes  of  the  banks,  as 
far  as  jmicticablo,  u2)on  one  unifonn  system. 

15y  mahdanitts,  reciting  this  clause,  and  that  the  money  had  been  paid 
to  the  CV)mmissionei*s,  they  were  ordered  to  proceed  to  put  the  banks 
forthwith  in  a  i)ermanent  state  of  stability  and  security,  and  to  construct 
the  forelands  and  slo])es  of  the  banks,  as  far  as  practicable,  upon  one 
unifonn  system. 

Eetiun,  that  the  C*ommissioners  had  from  time  to  time,  at  all  times 
from  the  passing  of  the  Act  hitherto,  proceeded  to  execute  all  such 
works  *'as  should  be,  or  were,  from  time  to  time  deemed  necessary, 
pro]K>r,  or  ex]iedient  for  putting  the  banks  in  a  permanent  state  of 
stability  and  security,  and  for  constructing  the  forelands  and  slopes  of 
the  banks,  as  far  as  pi-acticable,  upon  one  imiform  system :  " 

Ueld,  an  in.sufficient  return,  and  a  peremptory  mandamus  awarded. 

A  MAyDAMrs  issued  in  Trinity  Term,  1834,  directed  to  the 
Commissioners  of  the  Ouze  Banks,  appointed  and  acting  under 

(1)  See  Thf  Dukr  of  Styrtlnimlterhtnd  v.  Errimjtoh,  2  K.  E.  666  (5  T.  R.  522). 
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stat.  1  &  2  Will.  IV.  c.  Ixxiii.  (Local  and  Personal,  Public),         Rkx 

intituled,  ''  An  Act  to  alter,  amend,  and   enlarge  the  powers     the  Ouze 

of  the  several  Acts  now  in  force  relating  to  the  new  river  or  cut    S^o^^^ll* 

from  Eau  Brink  to  King's  Lynn  in  the  county  of  Norfolk,  called 

The  Eau  Brink  Cut ;  and  to  raise  further  funds  for  carrying  the 

said  Acts  into  execution.''     The  vtandamus,  in  substance,  set 

forth  that  it  was  by  the  said  Act  (i)  recited  that,  by  reason  of 

the  defective  state  of  the  banks  and  bridges  of  the  river  Ouze, 

in  parts  described  in  the  Act,  some  injury  had  been  occasioned 

to  them  by  the  increased  *velocity  of  the  current  in  consequence       [  ♦545  ] 

of  the  improvement  of  the  outfall  of  the  river  into  the  harbour 

of  King's  Lynn,  for  which  it  was  just  that  compensation  should 

be  made  from  the  funds  of  the  commissioners  of  drainage  acting 

under  the  authority  of  certain  Acts  of  Parliament  in  the  said  Act 

recited,  and  that  (2),  in  order  to  put  an  end  to  the  disputes  and 

differences  between  the  commissioners  of  drainage,  acting  under 

the  authority  of  certain  Acts  of  Parliament  therein  recited,  and 

the  owners  of  or  persons  liable  to  the  maintenance  of  the  banks 

of  the  said  river  Ouze,  touching  the  injury  of  the  said  banks,  it 

had  been  agreed  that  the  commissioners  of  drainage  should  raise 

and  pa}'  a  sum  of  money  (the  amount  to  be  fixed  as  in  the  Act 

directed)  as  a  final  compensation  for  the  damage  occasioned  or  to 

be  occasioned  to  certain  parts  of  the  banks  of  the  Ouze  described 

in  the  Act,  by  the  altered  course  of  the  Ouze,  or  the  execution  of 

any  works  of  the  commissioners  of  drainage ;  and  that  12,000/.  had 

been  fixed  as  the  amount  to  be  paid  for  past  injuries  to  the  banks, 

and  46,000/.  to  be  laid  out  in  putting  the  banks  into  one  uniform 

system  of  repair.     The  viandavnis  then  went  on  to  state  that  the 

Act  directed  the  payment  of  the  46,000/.  at  certain  specified  times 

to  the  treasurer  of  certain  persons,  who  by  the  Act  (3)  were  appointed 

Commissioners  to  carry  the  Act  into  execution  so  far  as  related  to 

the  repair  and  management  of  the  said  Ouze  banks  and  bridges, 

to  be  designated  ^*  The  Ouze  Bank  Commissioners ;  "  and  that  it 

was  by  the  said  Act  further  enacted  (4), ''  that  the  said  Ouze  Bank 

Commissioners  shall,  and  they  are  thereby  authorised  and  required, 

*from  time  to  time  to  make,  do,  construct,  and  execute  all  such        [  *:a6  ] 

(1)  Sect.  1.  (3)  Sect.  40. 

(2)  Sect.  39.  (4)  Sect.  44. 


460  1835.    K.  B.     3  AD.  &  EL.  546—547.  [b.b. 

Rex  works,  acts,  matters,  and  things,  as  shall  from  time  to  time  be 
The  buzK  deemed  necessary,  proper,  or  expedient  for  putting  the  banks 
M?^K)NBRs  ^^^  bridges  of  the  said  river  Ouze  between"  &c.  "in  a  per- 
manent state  of  stability  and  security,  and  for  constructing  the 
forelands  and  slopes  of  the  said  banks,  as  far  as  practicable, 
upon  one  uniform  system,"  .  .  .  **and  to  set  back  the  said 
banks  where  the  force  of  the  current  or  other  cii'cumstances  may 
require ;  "  .  .  .  **  and  the  waterways  of  the  said  several  bridges 
shall  be  extended  on  each  side  of  the  said  river  to  such  a  width 
as  shall  be  correspondent  with  the  width  of  the  said  river,  and 
the  general  line  of  the  banks  thereof  above  and  below  the  said 
bridges  respectively. ' '  The  mandamus  then  stated  that  the  46,000Z. 
had  been  paid  to  the  Ouze  Bank  Commissioners,  and  that  the 
commissioners  of  drainage  and  certain  owners  of  land  drained  by 
the  Ouze  had  applied  to  them  to  proceed  to  put  the  banks  of  the 
said  river  Ouze,  &c.  (following  the  directions  as  above) ;  but  the 
Commissioners  of  the  Ouze  Bank  refused  and  neglected,  &c.,  to 
the  great  damage,  &c.  The  mandamus  then  commanded  the  Ouze 
Bank  Commissioners  "  that  immediately  after  the  receipt  of  this 
writ  you  do  proceed  to  put  the  banks  of  the  river  Ouze  between  " 
&c.  **  in  a  permanent  state  of  stability  and  security ;  and  that  you 
do  construct  the  forelands  and  slopes  of  the  said  banks,  as  far  as 
practicable,  upon  one  uniform  system,  and  do  set  back  the  said 
banks  where  the  same  shall  be  necessary,  and  do  extend  the 
waterways  of  the  bridges  over  the  said  river  between  "  &c.  **in 
a  width  corresponding  with  the  width  of  the  said  river  and  the 
general  line  of  the  banks,  above  and  below  the  said  bridges 
[  •547  ]  respectively,  or  *that  you  shew  us  cause  to  the  contrary  thereof," 
&c.  Return  :  that,  as  to  all  the  works,  acts,  matters,  and  things, 
by  the  said  writ  commanded  to  be  done,  except  as  to  extending 
the  waterways  of  the  bridges  over  the  said  river  Ouze  between, 
&c.,  to  a  width  corresponding  with  the  width  of  the  said  river 
and  the  general  line  of  the  banks  thereof  above  and  below  the 
said  bridges  respectively  (part  of  the  said  works,  acts,  matters, 
and  things),  we  the  said  Ouze  Bank  Commissioners  have,  from 
time  to  time,  at  all  times  from  the  passing  of  the  said  Act  in  the 
said  writ  first  mentioned,  to  the  time  of  issuing  the  said  writ,  and 
thence  from  time  to  time,  at  all  times  hitherto,  proceeded  to  make, 
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do,  construct,  and  execute,  all  such  works,  acts,  matters,  and         Rex 
things  respectively,  as  should  be  or  were  from  time  to  time  deemed     the  Ouze 
necessary,  proper,  or  expedient  for  putting  the  banks  of  the  said    mimk)nbm! 
river  Ouze  between  &c.  in  a  permanent  state  of  stability  and 
security,  and  for  constructing  the  forelands  and  slopes  of  the 
said  banks,  as  far  as  practicable,  upon  one  uniform  system ;  and 
as  to  so  much  of  the  said  writ  as  commands  the  said  Ouze  Bank 
Commissioners  to  extend  the  waterways,  &c.  (this  part  of  the 
return  is  immaterial).     A  concilium  having  been  obtained,  and 
the  case  inserted  in  the  Crown  paper,  [and  argued :] 

Lord  Denman,  Ch.  J. :  [  549  ] 

This  mandamus  does  not  follow  the  precise  terms  of  the  Act. 
(His  Lordship  then  read  the  command  in  the  writ.)  I  do  not 
think  it  was  requisite  that  the  writ  should  use  the  words  "  such 
as  shall  be  deemed  necessary."  The  parties  bringing  the  case 
before  the  Court  had  a  right  to  assume  that  the  things  commanded 
to  be  done  were  necessary.  If  the  return  had  stated  that  the 
Commissioners  thought  such  and  such  things  necessary,  and  that 
they  had  done  them,  that  would  have  been  a  sufficient  answer. 
It  might  have  been  more  satisfactory  if  they  had  shewn  what 
they  had  done,  and  what  they  had  spent :  but  I  am  disposed  to 
think  that  it  would  have  been  enough  if  they  had  said  that  they 
had  exercised  their  judgment,  and  done  all  they  deemed  necessary. 
But  they  have  used  unintelligible  language,  making  an  assertion 
in  the  alternative.  No  meaning  can  be  given  to  the  words  *'  as 
should  be  or  were  from  time  to  time  deemed  necessary."  A  party 
is  not  to  return  a  nonsensical  answer  to  the  King's  writ  of 
mandamus y  and  leave  the  Court  to  interpret  it.  (His  Lordship 
then  stated  that,  upon  the  construction  of  the  Act,  he  considered 
the  other  part  of  the  return  bad.)  The  return  seems  to  me  bad 
in  all  its  parts,  and  a  peremptory  mandamus  must  go. 

LiTTLEDALE,  J.  : 

As  to  the  first  part  of  the  return,  it  was  open  to  the 
Commissioners  to  return  in  two  ways.  First,  they  might 
have  returned  in  so  many  words  that  they  had  done  such 
works  as  were  necessary,  and  that  the  banks  were  put  into  a 
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Rbx         state  of  permanent  stability.     This  they  have  not  returned  ;  and 

Thk  buza     perhaps,  in   the  time  which   has  elapsed,  they  have  had  no 

tfissioNBBs.    opportunity  of  doing  such  works.     Secondly,  they  might  have 

[  •550  ]       said,  **  We  *have  from  time  to  time  executed  divers  matters  and 

things  for  the  purpose  of  putting  the  banks  into  perfect  security, 

and  are  proceeding  so  to  do."     This  they  do  not  return.     But 

they  only  return  that  they  have  done  all  such  things  "  as  should 

be,  or  were,  from  time  to  time  deemed  necessary,"  in  the  words 

of  the  Act,  without  saying  that  they  have  done  any  thing.     It 

seems  to  me  that  this  is  not  sufficient.     As  to  the  disjunctive 

allegation  (though  I  do  not  say  that  **  or  "  may  not  sometimes 

be  copulative),  it  seems  to  me  that  it  is  bad  here. 

Patteson,  J. : 

I  am  of  the  same  opinion.  Possibly  it  might  have  been  enough 
if  the  Commissioners  had  returned  that  they  had  from  time  to 
time  done  all  things  necessary  for  putting  the  banks  in  a 
permanent  state  of  repair :  but  I,  for  one,  should  have  thought 
that  not  sufficient.  The  Commissioners  are  appointed,  and  are 
intrusted  with  money,  for  a  particular  purpose ;  and  I  think  they 
should  shew  that  they  have  expended  a  part  of  the  money  in  the 
works,  and  are  proceeding  with  them.  The  Court  does  not,  by 
the  word  "  forthwith,"  mean  to  command  them  to  do  every  thing 
instantly ;  but  to  set  about  the  works  directly,  and  do  what  they 
can.  If  they  had  done  all  they  could,  they  should  have  said  so : 
but  this  they  do  not  say. 

Williams,  J. : 

I  am  entirely  of  the  same  opinion.  What  does  the  return 
mean  ?  How  much,  or  how  little,  has  been  done  ?  To  whose 
satisfaction  ?  The  allegation  here  made  might  have  been  satisfied 
if  nothing  had  been  done. 

Peremptory  mamlumns  aioarded. 
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BLEWETT  V.  TEEGONNING.  ^^ 

(3  Adol.  &  Ellis,  554—588  ;  S.  C.  5  N.  &  M.  308  ;  1  H.  &  W.  432 ;  4  L.  J.  [  654  ] 

(N.  S.)  K  B.  234.) 

1.  To  an  action  of  trespass  for  taking  away  sand  from  the  plaintiff's 
close,  it  was  pleade<1,  that  the  close  was  contiguous  to  the  sea  shore,  in 
Cornwall ;  that  the  sand  had  from  time  to  time,  before  the  times,  ftc, 
drifted  and  been  earned  by  the  wind  from  the  sea-shore  upon  the  said 
close,  and  been  there  deposited;  that  in  the  parish  of  E.  there  was 
a  custom  for  all  the  inhabitants  for  the  time  being:,  occupying  lands  in 
E.,  to  enter  the  dose  at  seasonable  times,  and  take  therefrom  reasonable 
quantities  of  all  such  sand  as  had  so  drifted,  &c.,  for  the  purpose  of 
manuring  the  lands  in  their  occupation  in  the  said  county ;  and  the 
defendant  justified,  as  an  inhabitant  and  occupier,  &c. :  Held,  a  bad 
plea ;  first,  because  the  allegation  of  a  custom  was  too  vague ;  secondly, 
because  the  supposed  custom  was  at  all  events  void,  inasmuch  as  the 
sand,  when  drifted  upon  a  close,  became  part  of  it,  and  the  claim 
therefore  was  to  take  a  profit  in  ah'eno  solo. 

Where  the  evidence  adduced  to  shew  immemorial  user  bv  owners  and 
occupiers  of  particular  tenements  discloses  a  similar  user  by  the  occupiers 
of  all  lands  in  the  neighbourhood  indiscriminately,  it  does  not  support 
a  plea  alleging  a  lost  grant  to  the  owners  and  occupiers  of  the  particular 
tenements,  or  to  the  inhabitants  of  a  particular  parish  occupying  lands 
therein  (1). 

Trespass.  The  first  count  was  for  breaking  and  entering  a 
close  of  the  plaintiff,  in  the  parish  of  Perranzabulo  in  Cornwall, 
treading  down  the  grass  with  feet,  and  trampling  the  grass,  &c. 
with  cattle,  &c.,  and  crushing  other  the  grass,  &c.,  and  subvert- 
ing the  soil,  &c.  with  carts,  &c.  (with  other  trespasses  not 
necessary  to  be  mentioned,  as  they  were  not  justified  by  the 
special  pleas) ;  and  digging  up  and  getting  sand,  &c.  from  and 
out  of  the  said  close,  and  carrying  aw^ay  and  converting  the 
said  sand.  The  second  count  omitted  some  of  the  trespasses 
mentioned  in  the  first.  The  third  count  was  for  taking  away 
and  converting  the  sand,  &c. 

First  plea.     Not  guilty.     Similiter.  [  555  ] 

Second  plea :   As  to  the   trespasses  mentioned  in   the  first 

count   and   set  out    [above] .     That    George  Simmons,   before 

and  at  the  times   when   &c.,  was   seised   in   his  demesne,  as 

of   fee,   of    and    in   a    certain   messuage,   and   divers,   to   wit, 

(1)  But  compare  upon  the   latter  de  la    Warr  v.  Miles  {The  Ashdffwn 

point  the  decision  of  the  Court  of  Forest  case)  (1881)  17  Ch.  Div.  535; 

Appeal  under  the  Prescription  Act,  50  L.  J.  Ch.  754. — E.  C. 
1832  (2  &  3  Will.  IV.  c.  71),  in  Earl 
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124  acres  of  land,  with  the  appurtenances,  in  the  parish  of 
St.  Erme,  in  the  county  aforesaid,  and  that  he,  and  all  those 
whose  estate  &c.,  from  time  whereof  &c.,  by  himself  and  them- 
selves, his  and  their  tenants  and  farmers,  occupiers  of  the  said 
messuage,  <tc.,  have  dug  and  got,  and  have  been  used  and 
accustomed  to  dig  Ac,  and  of  right  ought  &c.,  and  still  of  right 
ought  &c.,  reasonable  quantities  of  sand  from  and  out  of  the 
said  close  in  which  &c.,  and  to  take  and  carry  away  the  same 
from  thence  to  the  said  messuage  and  land  with  the  appur- 
tenances, to  be  used  and  consumed  on  the  said  last-mentioned 
land,  for  the  purpose  of  manuring  the  same,  every  year,  at  all 
seasonable  times  of  the  year,  at  his  and  their  free  will  and 
pleasure,  as  to  the  said  messuage  and  land,  with  the  appur- 
tenances, belonging  and  appertaining ;  and  that  the  said  G.  S,, 
being  so  seised  of  &c.,  before  the  said  times  when  &c.,  to  wit, 
September  29tli,  a.d.  1804,  demised  the  same  to  the  defendant, 
habendum  as  tenant  from  year  to  year;  by  virtue  of  which 
demise  the  defendant,  before  the  said  times  when  &c.,  to  wit, 
&c.,  entered  into  and  upon  the  said  messuage  and  land  with  the 
appurtenances,  and  became  and  was  at  the  said  times  when  &e., 
possessed  thereof,  and  hath  continued  so  possessed  from  thence 
hitherto ;  wherefore  the  defendant  on  the  said  several  days  and 
times  when  &c.,  having  occasion  for  such  reasonable  quantities 
of  sand  for  the  purpose  of  manuring  the  said  land,  and  the 
*same  then  and  there  requiring  such  manuring,  at  the  said 
times  when  &c.,  the  same  being  seasonable  times  of  the  year 
in  that  behalf,  entered  into  the  said  close  in  which  &c.,  in  order 
to  dig  and  get  such  reasonable  quantities  of  sand  as  aforesaid, 
and  to  take  and  carry  away  the  same  from  thence  for  the 
purpose  of  manuring  the  said  land ;  and  the  defendant  on  those 
occasions,  &c.  (justifying  the  trespasses  mentioned  in  the  intro- 
ductory part  of  the  plea).  Eeplication,  that  the  said  George 
Simmons,  and  all  those  &c.  from  the  time  whereof  &c.,  by 
himself,  &c.,  have  not  dug  and  got,  and  have  not  been  used  &c., 
as  to  the  said  messuage  and  land,  with  the  appurtenances, 
belonging  and  appertaining,  in  manner  and  form,  &c.  Similiter, 
The  third  and  fourth  pleas  were  framed  upon  stat.  2  &  3 
Will.  IV.  c.  71,  sect.  1  ;   and  justified,  as   to  trespasses  since 
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November  2nd,  1882,  under  an  uninterrupted  enjoyment  (for     Blewbtt 
sixty  and  thirty  years  respectively)  in  the  defendant  as  occupier,      tbbook- 
and  in  the  previous  occupiers  of  a  certain  messuage  &c.,  of  the        ^™®' 
right  to  dig  &c. ;  and  issues  were  joined  on  the  occupation. 

Fifth  plea,  as  to  the  trespasses  pleaded  to  in  the  second  plea. 
That  the  said  George  Simmons,  before  and  at  the  said  times 
when  <&c.,  was  seised  in  his  demesne  as  of  fee  of  and  in  a  certain 
other  messuage  and  divers,  to  wit,  124  acres  of  other  land,  with 
the  appurtenances,  situate  in  the  parish  of  St.  Erme  aforesaid, 
and  that  long  before  any  of  the  said  times  when  &c.  and  also 
before  the  passing  of  stat.  18  Eliz.  (c.  10),  to  wit,  on  the  10th  of 
April,  1570,  by  a  certain  deed  made  between  the  Dean  and 
Chapter  of  the  cathedral  church  of  Exeter,  the  then  owners  of 
the  said  close  in  which  &c.,  and  who  were  then  seised  thereof 
in  their  demesne  as  of  fee,  and  one  *Sir  Bichard  Bevill,  who  [  *557  ] 
was  then  seised  in  his  demesne  as  of  fee  of  the  last-mentioned 
messuage  and  land  with  the  appurtenances  so  demised  by  the 
said  6.  S.  to  the  defendant  as  aforesaid,  and  whose  estate 
therein  the  said  6.  S.  then  had  (allegation  that  the  deed  was 
lost,  and  profert  could  not  be  made),  the  date  whereof  was  a 
certain  day  and  year,  &c.  to  wit,  the  day  and  year  last  above 
mentioned,  the  said  Dean  and  Chapter  did,  for  the  several 
considerations  therein  mentioned  and  by  them  therein  acknow- 
ledged  to  have  been  received,  grant  to  the  said  Sir  Bichard 
Bevill,  and  to  his  heirs  and  assigns,  for  himself  and  themselves, 
owners,  and  occupiers,  and  his  and  their  tenants  and  farmers, 
occupiers  of  the  said  last-mentioned  messuage  and  land  with 
the  appurtenances,  full  licence,  liberty,  and  privilege  of  digging 
and  getting  reasonable  quantities  of  sand  (as  in  the  second  plea, 
with  demise  from  Simmons,  entry  of  defendant,  and  possession 
till  and  after  the  times  when  &c.) ;  by  virtue  of  which  said  grant, 
and  of  the  said  demise  so  (be,  the  defendant,  before  and  at  the 
said  times  when  &c.,  was  and  still  is  entitled  to  such  licence, 
liberty,  and  privilege,  as  last  aforesaid ;  and  being  so  entitled, 
&c.  (as  before).  Beplication,  that  the  said  Dean  and  Chapter 
did  not  grant  to  the  said  Sir  Bichard  Bevill  and  to  his  heirs,  &c. 
(as  in  the  plea),  in  manner  and  form,  &c.    Similiter. 

Sixth  plea,  as  to  the  same  trespasses.     That  George  Simmons 
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was  seised  in  his  demesne  as  of  fee  of  another  messuage  and 
other  land,  &c.,  situate  in  the  parish  of  St.  Erme  aforesaid,  and 
being  so  seised  (demise  to  defendant  by  Simmons,  entry  of 
defendant,  and  possession  till  and  at  the  times  when  &c.) :  and 
that  heretofore,  and  long  before  the  said  times  when  &c.,  to  wit, 
on  *June  1st,  a.d.  1260,  the  sovereign  lord  Henry  III.,  late 
King  of  England,  was  seised  in  his  demesne  as  of  fee,  in  right 
of  his  Crown  of  England,  of  and  in  the  said  close  in  which  &c., 
and,  being  so  seised  thereof,  the  said  late  King  afterwards,  to 
wit,  &c.  in  the  forty-fifth  year  of  his  reign,  by  indenture,  sealed 
with  his  great  seal  of  England,  and  made  between  the  said  late 
King  and  one  John  De  Trewaters  (who  was  then  seised  in  his 
demesne,  as  of  fee,  of  and  in  the  said  last-mentioned  messuage 
and  land,  with  the  appurtenances,  so  demised  by  the  said 
George  Simmons  to  the  defendant  as  aforesaid,  and  whose 
estate  therein  the  said  G.  S.  had  at  the  time  of  the  said  last- 
mentioned  demise,  and  still  has),  and  in  due  manner  inrolled 
of  record  in  the  Court  of  Chancery  of  the  said  late  King 
at  Westminster,  but  which  said  indenture,  and  the  record 
of  inrolment  thereof,  have  been  since  lost  and  destroyed  by 
accident,  and,  therefore,  cannot  be  brought  into  the  said  Court 
here,  and  the  dates  whereof  are  a  certain  day  &c.,  to  wit  the 
day  and  year  last  mentioned,  the  said  late  King  did  grant  to 
the  said  John  De  Trewaters,  and  to  his  heirs  and  assigns,  for 
himself  and  themselves,  owners  and  occupiers,  and  his  and 
their  tenants  and  farmers,  occupiers  of  the  said  last-mentioned 
messuage  and  land  with  the  appurtenances,  the  liberty  and 
privilege  of  digging  and  getting  reasonable  quantities  of  sand 
(as  in  the  preceding  plea) ;  by  virtue  of  which  said  last-mentioned 
grant,  and  of  the  said  demise  so  &c.,  the  defendant  before  and 
at  the  said  times  when  &c.  was  and  still  is  entitled  to  such 
liberty  and  privilege  as  last  aforesaid ;  and  being  so  entitled  (as 
before,  mutatis  mutandis).  Replication:  That  the  late  sovereign 
lord  Henry  IH.  late  King  of  England,  by  his  certain  indenture, 
&c.,  did  not  grant  to  *the  said  John  De  Trewaters  and  the  heirs, 
&c.,  in  manner  and  form  &c.     Similiter. 

Seventh  plea,  as  to  the  same  trespasses.     That  the  defendant, 
before  and  at  the  said  times  when  &c.,  was,  and  from  thence 
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hitherto  hath  been,  and  still  is,  a  liege  subject  of  the  Grown  of 
England  and  an  inhabitant  of  the  county  of  Cornwall  aforesaid, 
and  an  occupier  of  a  certain  other  messuage  and  divers,  to  wit, 
124  acres  of  other  land,  with  the  appurtenances,  situate  and 
being  in  the  same  county ;  and  that  heretofore,  and  long  before 
the  said  times  when  &c.,  to  wit,  June  1st,  a.d.  1260,  the  said 
late  sovereign  lord  King  Henry  III.  was  seised  in  his  demesne 
as  of  fee,  in  right  of  his  Grown  of  England,  of  and  in  divers 
closes  in  the  said  parish  in  the  said  declaration  mentioned,  and, 
among  others,  of  and  in  the  said  close  in  which  &c.,  and  being 
80  seised  thereof,  the  said  late  King  afterwards,  to  wit  on  the 
day  and  year  last  aforesaid,  and  in  the  said  forty-Hfth  year  of 
his  reign,  by  his  certain  letters  patent,  sealed  &c.  (as  before, 
with  loss,  and  excuse  of  profert),  and  the  dates  whereof  are  a 
certain  day  &c.,  to  wit  the  day  and  year  last  aforesaid,  did,  for 
the  considerations  therein  mentioned,  after  reciting,  among 
other  things,  the  great  and  continual  increase  of  the  drift  sand 
from  the  sea  shore  in,  upon,  and  over  the  said  several  closes 
of  and  in  which  he  was  so  seised,  and  the  great  detriment  and 
inconvenience  resulting  therefrom,  as  also  the  utility  and  profit 
to  be  derived  from  the  use  of  the  same  for  the  better  cultivation 
and  manurance  of  other  lands  in  the  said  county,  grant  to  every 
person  inhabiting  in  the  said  county,  a  liege  subject  of  the 
Crown  of  England,  who  then  was  or  thereafter  should  become 
and  be  tenant,  inhabitant,  and  occupier  of  *any  messuage  and 
land  with  the  appurtenances  within  the  said  county,  the  liberty 
and  privilege,  at  all  seasonable  times,  of  digging  and  getting 
reasonable  quantities  of  sand  from  and  out  of  the  said  close  in 
which  &c.,  and  of  taking  and  carrying  away  the  same  from 
thence  for  the  purpose  of  manuring  the  lands  in  the  occupa- 
tion of  such  liege  subject,  inhabitant  as  aforesaid,  situate  in 
the  county  aforesaid,  every  year,  at  all  seasonable  times  of 
the  year,  at  his  and  their  free  will  and  pleasure,  doing  no 
unnecessary  waste  or  damage  thereby :  by  virtue  of  which  said 
last-mentioned  grant  he  the  defendant,  so  being  such  liege 
subject,  and  inhabitant  of  the  said  county,  and  occupier  of  the 
said  last-mentioned  messuage  and  land  with  the  appurtenances 
as  aforesaid,  before  and  at  the  said  times  when  &c.  in  the  said 
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first  count  mentioned,  was  and  still  is  entitled  to  such  liberty 
and  privilege  as  last  aforesaid;  and,  being  so  entitled,  (be. 
Beplication :  That  the  said  late  King  Henry  III.  by  his  certain 
letters  patent  sealed  &c.  did  not  grant  &c.  in  manner  and 
form  &c.     Similiter. 

Eighth  plea,  as  to  the  same  trespasses.  That  the  defendant 
before  and  at  the  times  when  <&c.  was,  and  from  thence  hitherto 
hath  been  and  still  is,  an  inhabitant  of  the  parish  of  St.  Erme 
in  the  county  aforesaid,  and  a  tenant  and  occupier  of  a  certain 
other  messuage  and  divers,  to  wit,  124  acres  of  other  land  with 
the  appurtenances  situate  in  the  same  parish,  and  that  long 
before  &c.,  to  wit  on  the  said  1st  of  June,  1260,  the  said  late 
sovereign  lord  Henry  HI.  (seisin  of  Henry  HI.,  as  in  the  pre- 
ceding plea,  and  grant  of  letters  patent  as  before,  with  loss  and 
excuse  of  profert,  the  grant  being  described  as  follows),  the  said 
late  King  did,  after  reciting,  among  other  things,  *the  great 
damage  occasioned  to  the  said  several  closes  of  and  in  which 
he  was  then  so  seised  by  the  continual  increase  and  drifting  of 
the  sea  sand  thereon,  and  that  it  had  been  represented  to  him 
that  great  benefit  would  accrue  to  the  tenants  and  occupiers  of 
messuages  and  lands  within  the  parish  of  St.  Erme  in  the 
said  county,  as  well  as  great  relief  to  the  occupiers  of  the  said 
several  closes  of  and  in  which  he  was  so  seised,  if  the  said 
tenants  and  occupiers  of  messuages  and  lands  within  the  parish 
of  St.  Erme,  from  time  to  time,  for  ever  thereafter,  should  have 
his  royal  licence  and  liberty  to  do  as  hereinafter  next  mentioned, 
grant  to  every  person  who  then  was,  or  thereafter  should 
become  and  be,  tenant,  inhabitant,  and  occupier  of  any  messuage 
and  land  with  the  appurtenances  within  the  said  parish  of 
St.  Erme  in  the  county  aforesaid,  the  liberty  and  privilege  at 
all  seasonable  times  of  digging  and  getting  reasonable  quantities 
of  sand  from  and  out  (among  others)  of  the  said  close  in  which 
&c.  in  the  said  first  count  mentioned,  and  of  taking  and  carrying 
away  &c.  (substantially  as  in  the  preceding  plea,  but  stating 
that  the  sand  was  to  be  used  upon  the  lands  of  the  party  in  the 
said  parish) ;  by  virtue  of  which  said  last-mentioned  grant  the 
defendant,  so  being  such  inhabitant  of  the  said  parish  and 
occupier  of  the  said  la^-mentioned  messuage  and  land  &c. 
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(title  and  justification  under  the  letters  patent).  Beplication : 
That  the  said  late  King  Henry  III.  by  his  certain  other  &c. 
did  not  grant  to  any  person  who  was  &c.  in  manner  and 
form  &c.     Similiter. 

Ninth  plea,  as  to  the  same  trespasses.  That  defendant,  before 
and  at  the  said  times  when  &c.,  was  and  from  thence  hitherto 
hath  been  and  still  is  an  inhabitant  *of  the  said  county  of 
Cornwall,  and  an  occupier  of  a  certain  other  messuage  and 
divers,  to  wit,  124  acres  of  other  land,  with  the  appurtenances, 
situate  and  being  in  the  same  county ;  and  that  long  before  the 
said  times  when  &c.,  to  wit,  June  1st,  a.d.  1260,  Richard  Earl 
of  Cornwall,  being  seised  in  his  demesne  as  of  fee  of  and  in 
(amongst  other  things)  the  said  close  in  which  &c.,  by  his 
certain  deed  poll  (loss,  and  excuse  of  profert),  the  date  whereof 
was  a  certain  day  &c.,  to  wit,  the  day  and  year  last  aforesaid, 
did,  for  the  considerations  therein  mentioned,  grant  to  every 
person  who  then  was,  or  thereafter  should  become  and  be  tenant, 
inhabitant,  and  occupier  of  any  messuage  and  land  &c.  (as  in 
the  seventh  plea,  mutatis  mutandis).  Beplication :  That  the 
said  Earl  of  Cornwall  did  not  grant  to  any  person  &c.,  in  manner 
and  form  &c.     Similiter. 

Tenth  plea,  as  to  the  same  trespasses.  That  the  said  close 
in  which  &c.,  before  and  at  the  said  times  when  &c.,  was  and 
still  is  contiguous  and  next  adjoining  to  the  sea  shore,  to  wit, 
in  the  county  aforesaid;  and  that  the  said  sand  in  the  first 
count  mentioned  was  and  is  sand  which  had  been  and  was  from 
time  to  time,  before  any  of  the  said  times  when  <&c.,  drifted  and 
carried  by  and  through  the  force  and  violence  of  the  wind  from 
and  off  the  sea  shore  aforesaid,  unto,  into,  and  upon  the  said 
close  in  which  &c.,  and  there  deposited  and  left.  And  that 
within  the  said  parish  of  St.  Erme,  in  the  county  aforesaid, 
there  now  is,  and  from  time  whereof  &c.  hath  been,  a  certain 
ancient  and  laudable  custom  there  used  and  approved  of,  (that 
is  to  say,)  that  all  the  inhabitants  for  the  time  being  of  the  said 
parish,  occupying  messuages  and  lands  situate  within  the  said 
parish,  have  had,  and  have  used  and  "^been  accustomed  to  have, 
and  of  right  ought  &c.,  and  still  of  right  ought  <&c.,  the  liberty 
and  privilege  of  entering  into  and  upon  the  said  close  in  which 
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&c.,  every  year  at  all  seasonable  times  of  the  year  at  his  and 
their  free  will  and  pleasure,  and  of  collecting,  getting,  taking, 
and  caiTying  away  from  and  out  of  the  said  close  in  which  &c. 
reasonable  quantities  of  all  such  sand  as  had  been  and  was  so 
drifted  and  carried  unto,  into,  and  upon  the  same,  and  there 
deposited  and  left,  for  the  purpose  of  manuring  the  lands  in  the 
occupation  of  such  inhabitants  as  last  aforesaid,  situate  in  the 
county  aforesaid,  doing  no  unnecessary  damage  thereby.  And 
the  defendant  alleged  that  he,  before  and  at  the  said  times 
when  &c.,  was,  and  from  thence  hitherto  hath  been  and  still  is, 
an  inhabitant  of  the  said  parish  of  St.  Erme  in  the  county 
aforesaid,  and  an  occupier  of  a  certain  other  messuage  and 
divers,  to  wit,  124  acres  of  other  land,  with  the  appurtenances, 
situate  and  being  in  the  same  parish,  to  wit,  in  the  county 
aforesaid,  wherefore  the  defendant  so  being  such  inhabitant,  &c., 
and  occupier,  &c.  as  aforesaid,  on  the  said  several  days  and 
times  when  &c.,  having  occasion  for  such  reasonable  quantities 
of  sand  as  last  aforesaid,  for  the  purpose  of  manuring  his  said 
last-mentioned  land,  and  the  same  then  and  there  requiring 
such  manuring,  at  the  said  times  when  <&c.,  being  seasonable 
times  of  the  year  in  that  behalf,  entered  into  the  said  close  in 
which  &c.,  in  order  to  collect  and  get  such  reasonable  quantities 
of  sand  as  last  aforesaid,  and  to  take  and  carry  away  the  same 
for  the  purpose  of  manuring  his  said  last-mentioned  land ;  and 
the  defendant  on  those  occasions  (justifying  the  trespasses 
mentioned  in  the  introductory  part  of  the  plea).  *Beplication  : 
That  within  the  parish  of  St.  Erme  aforesaid,  in  the  county 
aforesaid,  there  now  is  not,  nor  from  time  whereof  &c.  hath 
been,  a  certain  ancient  and  laudable  custom,  &c.  (traversing  the 
custom  as  set  out  in  the  plea.)     Similiter. 

On  the  trial  before  Williams,  B.,  at  the  Cornwall  Spring 
Assizes,  1884,  it  appeared  that  the  plaintiff  was  occupier,  by  an 
underlease  from  a  lessee  of  the  Dean  and  Chapter  of  Exeter,  of 
a  farm  called  The  Gear,  of  which  the  locns  in  quo  was  a  part. 
In  the  locns  in  quo  there  were  certain  sand  hills,  forming  part 
of  a  line  of  sand  hills  called  towans,  one  or  two  miles  long, 
passing  through  the  defendant's  farm  and  extending  into  the 
adjoining  lands.     The  property  of  the  several  owners  there  is 
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called  their  Bights,  as  The  Gear  Bight,  Jenkins's  Bight,  &c. 
The  towans  are  covered  with  rush,  and  form  a  rabbit  warren : 
they  also  afford  some  pasture  to  sheep  and  cattle.  Between 
them  and  the  sea,  at  the  distance  of  a  third  of  a  mile,  is  a  cliff, 
under  which  is  the  beach.  If  the  towans  are  broken  up,  the 
sand,  becoming  loose,  blows  away,  and  nothing  remains  but 
rock.  The  defendant's  witnesses  stated  that,  when  the  wind 
was  strong  from  particular  quarters,  great  quantities  of  fresh 
sand  were  blown  upon  the  locits  in  quo  and  the  adjoining  lands, 
and  that  this  was  the  sand  taken  by  the  parties  claiming  the 
privilege  in  question ;  and  ^hat  such  accumulations,  by  the  wind, 
took  place  every  year.  The  lociig  in  quo  was  in  the  parish  of 
Perranzabulo.  The  defendant  was  occupier  of  a  farm  called 
Trewaters,  in  the  adjoining  parish  of  St.  Erme.  The  plaintiff 
proved  that  the  defendant  had  taken  the  sand  from  the  towans 
in  The  Gear  Bight,  on  the  29th  *of  May,  1882;  previously, 
therefore,  to  the  time  to  which  the  justifications  in  the  third 
and  fourth  pleas  were  confined. 

A  witness  for  the  plaintiff,  on  cross-examination,  said  that  he 
recollected  the  occupiers  of  Trewaters,  and  of  many  adjacent 
farms  in  the  same  and  neighbouring  parishes,  taking  sand  both 
from  The  Gear  Bight,  and  from  the  Bights  of  other  occupiers 
through  whose  lands  the  line  of  the  towans  passed ;  but  whether 
the  evidence  as  to  the  taking  sand  from  the  adjoining  Bights  was  in 
answer  to  a  question  put  on  that  point  by  the  defendant's  counsel, 
or  was  voluntarily  added  by  the  witness  to  his  answer  to  a  question 
respecting  The  Gear  Bight  only,  was  disputed.  The  plaintiff's 
counsel,  on  re-examination,  asked  whether  there  had  not  been 
interruptions  to  the  taking  of  sand  from  the  adjoining  Bights. 
This  question  was  objected  to ;  but  the  learned  Judge  permitted 
it  to  be  put,  on  the  ground  that  the  evidence  on  cross-examina- 
tion had  opened  the  inquiry  as  to  the  adjoining  Bights.  The 
witness  then  mentioned  acts  of  interruption  on  the  adjoining 
Bights. 

The  evidence  of  the  several  witnesses  shewed  that  sand  had 
been  taken,  as  far  back  as  living  memory  went,  from  the  locus  in 
quo,  not  only  by  the  occupiers  of  Trewaters,  but  by  numerous 
occupiers  in  St.  Erme  and  several  other  neighbouring  parishes. 
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No  particular  preference  to  the  occupiers  of  Trewaters  was  shewn. 
No  commencement  of  the  right  appeared,  nor  unity  of  possession 
of  the  loais  in  quo  and  the  farms  occupied  by  the  persons  taking 
the  sand.  The  evidence  in  some  instances  went  back  for  more 
than  seventy  years. 

The  learned  Judge,  in  his  charge  to  the  jury,  after  pointing 
out  that  the  issue  on  the  first  plea  was  proved  *by  the  plaintiff, 
and  that  the  third  and  fourth  pleas  were  inapplicable  to  the 
trespasses  proved,  told  them  that  the  meaning  of  the  second  plea 
was  that  the  defendant,  by  reason  of  his  being  the  occupier  of  a 
certain  particular  messuage,  was  entitled  to  get  a  reasonable 
quantity  of  sand  for  manuring  his  land :  and  he  added  that  he 
presumed  they  would  expect,  in  order  to  sustain  a  plea  of  that 
description,  proof  that  a  particular  farm  in  the  parish  of  St.  Erme, 
which  was  in  the  occupation  of  the  defendant,  and  belonging  to 
his  landlord  Mr.  Simmons,  should  have  been  more  favoured 
than  the  rest,  and  that  he  had  some  sjonptom  of  a  right  peculiar 
to  that  farm  exclusively.  He  then  pointed  out  that  the  farmers 
in  several  adjoining  parishes  had  indiscriminately  claimed  to  get 
the  sand ;  and  added  that,  if  the  particular  farm  of  the  defendant 
was  not  clothed  with  a  particular  right  beyond  any  other,  the 
defendant's  allegation  in  the  second  plea  was  not  proved.  As  to 
the  issue  on  the  fifth  plea,  his  Lordship  asked  the  jury  what 
evidence  there  was  of  the  grant,  or  proof  that  such  a  person  as 
Sir  Eichard  Bevill  had  ever  existed,  or  had  been  the  owner  of 
Trewaters ;  and  he  said  that  it  was  for  the  defendant  to  prove 
that  in  point  of  fact  the  grant  was  made.  As  to  the  issue  on  the 
sixth  plea,  his  Lordship  asked  what  evidence  there  was  of  the 
grant  being  made,  and  said  that  it  was  a  thing  not  to  be  governed 
by  imagination  ;  that  no  evidence  was  given  of  the  existence  of 
John  de  Trewaters,  and  that  one  King  might  have  made  such  a 
grant  as  well  as  another.  As  to  the  issues  on  the  seventh  and 
eighth  pleas,  his  Lordship  asked  what  evidence  there  was  to 
establish,  in  the  slightest  degree,  the  existence  of  the  letters 
patent,  or  to  draw  a  line  between  Henry  III.  and  any  other 
King.  As  to  the  *issue  on  the  ninth  plea,  his  Lordship  asked 
what  evidence  there  was  to  cause  an  inference  that  there  ever 
was  such  a  man  as  Bichard,  Earl  of  Cornwall,  or,  supposing  his 
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existence,  that  he  had  made  such  a  grant  rather  than  any  other 
person.  As  to  the  issue  on  the  last  plea,  his  Lordship  said  that 
the  whole  evidence  bore  on  that,  for  that  the  defendant's 
messuage  did  not,  upon  the  evidence,  stand  out  as  distinguished 
from  the  rest.  The  jury  at  first  said  that  they  found  for  the 
defendant  on  the  second  and  tenth  pleas,  and  for  the  plaintiff  on 
the  rest.  His  Lordship  then  asked  if  they  found  any  right  in 
the  particular  farm  of  the  defendant ;  to  which  they  replied,  not 
independently  of  the  custom,  but  in  common  with  all  the  other 
farms  and  parishes ;  and,  in  answer  to  another  question  from  the 
learned  Judge,  they  said  that  they  found  no  right  in  the  particular 
farm  of  the  defendant,  beyond  the  general  custom.  The  verdict 
was  then  given  for  the  plaintiff  on  all  the  issues,  except  that  on 
the  tenth  plea  :  and  on  that  for  the  defendant. 

Jn  Easter  Term,  1834  (April  18th),  FoUett  obtained  a  rule 
calling  on  the  defendant  to  shew  cause  why  there  should  not  be 
judgment  for  the  plaintiff,  nan  obstante  veredicto ,  with  Is.  damages, 
on  the  tenth  plea,  or  why  the  verdict  obtained  in  the  cause  should 
not  be  set  aside,  and  a  verdict  be  entered  for  the  plaintiff  with  Is. 
damages ;  and,  on  the  following  day,  Coleridge,  Serjt.  obtained 
a  rule  nisi  for  a  new  trial  in  case  the  Court  should  make  the 
plaintiff's  rule  absolute,  on  the  grounds  of  the  admission  of 
improper  evidence,  and  of  misdirection. 

Crowder  and  Butt,  in  this  Term  (June  8th),  shewed  cause 
against  the  rule  obtained  by  FoUett  : 

The  tenth  plea  sets  out  a  valid  custom.  It  will  be  contended, 
on  the  authority  of  Gateward's  case  (i),  that  the  right  here  pleaded 
is  matter  of  prescription,  and  cannot  be  the  subject  of  custom, 
being  a  claim  to  take  a  profit  in  alieno  solo.  But  it  is  material 
to  consider  in  this  case  the  nature  of  the  thing  taken,  and  the 
manner  m  which  it  becomes  lodged  upon  the  plaintiff's  soil. 

(LiTTLEDALE,  J. :  How  is  it  possible  to  distinguish,  for  the 
purpose  of  establishing  a  custom,  the  sand  which  you  allege  to 
be  drifted  upon  this  close  by  the  wind,  from  the  sand  which  may 
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be  there  independently  of  that  cause,  as  constantly  happens  on 
closes  near  the  sea  ?) 

The  evidence  on  this  trial  shewed  that  there  may  be  a  case  in 
which  the  drift  sand  can  easily  be  distinguished.  The  coast  is 
a  peculiar  one.  And  the  taking  of  sea  sand  for  manure  on  the 
coasts  of  Cornwall  and  Devon  generally  is  a  practice  which  has 
been  recognised  by  statute,  7  Jac.  I.  c.  18. 

(Lord  Denman,  Ch.  J. :  Not  the  taking  of  it  from  another's 
soil  adjoining  the  sea-shore.) 

This  is  merely  something  which  has  accidentally  lodged  on  the 
soil,  and  is  not  part  of  it  or  of  its  produce ;  as,  for  instance,  grass 
eaten  in  right  of  common  of  pasture  is.  The  sand  is  taken  on 
the  close,  instead  of  being  collected  on  the  sea-shore,  from  which 
it  came,  and  where  it  might  have  been  taken  without  objection. 
It  is  as  if  parties  claimed  to  go  upon  a  close  for  the  purpose  of 
picking  up  sticks,  or  sea-weed.  The  two  distinctions  laid  down 
in  GatewarcVs  case  (i)  are,  between  **  a  charge  in  the  soil  of 
another  and  a  discharge  in  his  own  soil,'*  and  ''between  an 
interest  or  profit  to  be  taken  or  had  *in  another's  soil  and  an 
easement  in  another's  soil."  The  Court  will  not  extend  those 
distinctions ;  and  here  no  claim  is  made  to  a  profit  in  the  soil. 
The  custom  falls  within  the  same  rule  with  that  of  dancing  (2), 
or  that  of  playing  at  lawful  games  (3),  on  the  soil  of  another, 
which  are  good,  though  it  may  be  said  that  they  are  attended 
with  some  injury  to  the  land.  The  objection  which  has  been 
taken  to  claiming  some  rights  of  this  kind  by  custom  and  not  by 
prescription  (Grimstead  v.  Maiioin'  {4)),  viz.  that,  if  claimed  by 
custom,  they  cannot  be  released  (as  they  may  if  annexed  to  the 
fee),  appears  somewhat  refined.  The  real  question  is,  whether 
the  thing  claimed  be  or  be  not  a  profit  a  prendre  in  the  soil. 
Here  the  right  asserted  is  merely  that  of  following  a  chattel ;  it 
is  as  much  an  easement  as  a  right  of  way,  or  the  rights  of 
exercise  or  amusement  already  referred  to.     In  Stile  v.  Butts  (5), 
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a  custom  for  every  tenant  and  inhabitant  in  Brookbank  to  dig, 
have,  and  carry  away  clay  in  Brookbank  Green  was  pleaded,  and 
no  objection  taken  to  the  custom.  A  custom  to  turn  the  plough 
upon  headland  has  been  held  a  good  justification  of  trespass  and 
subversion  of  soil  in  the  adjoining  land  for  the  purpose  of  turning 
the  plough :  7  Vin.  Abr.  p.  174,  tit.  Custom  (P),  pi.  4  (i) :  that  is 
a  stronger  case  than  the  present.  In  The  Bishop  of  Lincoln  v. 
Ativood,  cited  7  Vin.  Abr.  p.  176,  tit.  Custom  (P),  pi.  14,  a  custom 
for  the  meadow-reeve  to  have,  for  his  pains  in  collecting  the 
Bishop's  rents,  *a  cartload  of  hay  out  of  the  meadow  in  quo  &c., 
seems  to  have  been  allowed  a  good  one.  In  the  same  volume, 
p.  179,  tit.  Customs  (C.)  pi.  10,  p.  180,  a  case  is  cited,  where  a 
custom  that  if  hogs  came  into  the  street  they  should  be  taken 
and  killed  and  carried  to  the  hospital  for  sustenance  of  the  poor 
there,  was  allowed  good,  "  though  contrary  to  equity."  That 
was  a  more  objectionable  custom  than  the  present.  The  customs 
"  when  a  man  hath  agisted  his  cattle  in  my  park,  in  the  time  of 
a  great  snow,  for  necessity  to  cut  the  branches  of  the  oaks  for 
them,"  7  Vin.  Abr.  p.  182,  tit.  Customs  (E.),  pi.  12;  "to  dry 
nets  upon  the  land  of  another  man,"  ihid,  p.  183,  tit.  Customs 
(F.),  pi.  2;  and  "for  those  that  govern  the  common  to  enclose 
to  their  proper  use,"  ibid.  p.  186,  tit.  Customs,  (G.)  pi.  7 :  have 
all  been  held  good.  In  7  Vin.  Abr.  p.  179,  tit.  Customs  (C), 
pi.  4,  it  is  said  that  there  "are  many  cases  of  customs  allowed 
for  particular  reasons  in  particular  places,  which  if  they  were 
general  would  be  contrary  to  law  and  common  equity,  and  this 
in  lands,  goods,  and  liberties,"  which  customs  are  allowed  on 
reasons  "  not  now  disputable."  And  it  is  again  laid  down, 
shortly  afterwards,  that  customs  have  become  established  ratione 
lociy  which  are  not  allowed  throughout  England :  7  Vin.  Abr. 
p.  187,  tit.  Customs  (H.),  pi.  10,  in  marg.,  where  "the  custom 
of  the  Isle  of  Man  to  hang  for  stealing  a  capon,  but  not  an  ox," 
is  referred  to.  The  practice  of  "bounding"  in  Cornwall,  men- 
tioned in  Rowe  v.  Brenton  (2),  by  which  any  tinner,  under  certain 
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(1)  See  7  Vin.  Abr.  183,  Customs 
(F.)  pi.  1. 

(2)  32  R.  R.  524  (8  B.  &  C.  737 ; 
3  Man.  &  Ry.  133).   See  also  Crt-asr  v. 


Barrett,  40  R.  R.  779  (1  Cr.  M.  &  R. 
919,  5  Tyr.  458) ;  and  Doe  d.  Earl 
of  Falmouth  y,  Alderswi,  1  M.  &  W. 
210. 
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regulations,  may  acquire  a  right  to  search  for  tin  in  any  waste 
lands  within  the  county  of  Cornwall^  paying  one  ^fifteenth  to  the 
lord  of  the  soil,  is  a  stronger  instance  of  a  right  exercised  by  local 
custom  than  the  present.  The  render  to  the  lord,  there,  of  some 
part  of  the  thing  taken,  makes  no  essential  difference.  The 
matters  of  easement  claimable  by  the  inhabitants  of  a  district,  in 
the  soil  of  an  individual,  first,  for  the  enjoyment  of  their  estates, 
and,  secondly,  for  the  public  good,  are  enumerated  in  the  argu- 
ment of  counsel  against  the  customs  set  up  in  Fitch  v.  Raivliiig  (i), 
among  them  is  the  right  '*  to  water  cattle  at  a  certain  watering- 
place  :"  and  such  a  custom  appears  to  be  recognised  in  Pain  v. 
Patrick  (2) ;  yet  the  water  is  more  strictly  the  property  of  the 
individual  over  whose  soil  it  flows,  than  the  sand  is  that  of  the 
person  upon  whose  land  it  has  drifted.  In  Selby  v.  Robinson  (3) 
a  custom  to  break  off,  gather,  and  carry  away  the  rotten  wood 
of  the  branches  of  trees  growing  in  a  chase,  for  fuel,  was  held 
bad ;  but  that  was  because  the  persons  claiming  were  too  vaguely 
described,  and  the  case  differed  from  this,  inasmuch  as  the  thing 
to  be  taken  was  part  of  the  permanent  produce  of  the  soil.  In 
Oxend^n  v.  Palmer  (4)  a  custom  was  pleaded,  for  all  persons 
residing  in  a  parish,  whose  duty  required  them  to  amend  the 
highways  within  the  parish,  to  dig  up  and  carry  away  stones  and 
shingle  from  the  plaintiff's  close,  being  part  of  the  waste  land 
between  high  and  low  water  mark ;  and  no  question  was  there 
made,  whether  or  not  such  a  custom  was  valid  in  law.  There  is 
no  authority,  and  there  appears  no  reason,  for  saying  that  the 
privilege  here  in  question  may  not  be  claimed  as  well  by 
custom  as  by  prescription ;  it  is  as  easily  defined  in  the  one 
case  *as  the  other,  and  not  more  injurious  to  the  land-owner; 
the  plea  limits  the  custom  to  a  reasonable  quantity  and 
seasonable  times :  and  a  distinct  line  is  drawn  as  to  the 
persons  entitled. 


(LiTTLEDALE,  J.,  in  the  course  of  this  argument,  enquired  if 
there  were  any  case  in  which  the  inhabitants  of  one  parish  had 
established  a  custom  to  take  a  thing  in  another.) 


(1)  3  B.  R.  425  (2  H.  Bl.  393). 

(2)  3  Mod.  294,  but  qua^c. 


(3)  1  B.  B.  615  (2  T.  B.  758). 

(4)  2  B.  &  Ad.  236. 
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Sir  W.  W.  FMett,  contra  : 
The  argument  on  the  other  side  assumes  that  the  inhabitants 
have  a  right  to  take  the  sand  on  the  sea-shore.  But  that  shore 
is  the  soil  of  an  individual,  as  well  as  any  other  close,  and  there 
cannot  be  a  custom  to  take  the  sand  from  it.  If  raised  by  the 
wind,  the  sand  still  belongs  to  the  owner  of  the  sea-shore.  It  is 
true  that  there  is  a  legal  right  of  getting  sand  for  manure  on  the 
coast  of  Cornwall,  but  that  is  a  right  given  by  statute  (7  Jac.  I. 
c.  18),  and  limited  thereby  to  the  space  below  high- water  mark. 
Many  of  the  estates  on  this  coast  are  bordered  by  sand-hills,' 
which  are  merely  the  accumulation  of  the  sand  blown  up  by  the 
wind  in  the  manner  stated  on  the  trial.  The  sand-hills,  when 
bound  by  the  rushes  growing  on  them,  are  a  defence  against  the 
sea,  and  afford  pasture;  and  the  loosening  of  those  hills,  by 
destroying  the  rush  or  otherwise,  is  a  serious  mischief.  The 
manner  in  which  this  happens  is  very  fully  stated  in  the  recital 
of  stat.  15  Geo.  II.  c.  83,  s.  6,  which  forbids  the  cutting  of  bent 
from  such  sand-hills  on  the  north-west  coast  of  England.  Now 
the  plea  states  that  the  sand  in  the  first  count  mentioned  was 
sand  which  had  been  and  was  ''from  time  to  time  before  any 
of  the  said  times  when  &c."  drifted  by  the  wind  from  the  sea- 
shore ''unto,  into,  and  upon  the  said  close  in  which  &c., 
and  there  deposited  *and  left ;  **  and  it  asserts  a  right  in  the 
inhabitants  to  enter  the  close  and  take  away  reasonable  quantities 
"  of  all  such  sand  as  had  been  and  was  so  drifted  and  carried 
unto,  into,  and  upon  the  same,  and  there  deposited  and  left." 
There  is,  therefore,  a  privilege  claimed  of  taking  any  sand, 
without  limit,  which  may  at  any  time,  no  matter  how  long 
since,  have  been  drifted  on  the  coast.  The  same  pretension 
might  be  set  up  as  to  every  field  in  th^t  part  of  the  county.  If 
they  may  take  one  portion  of  the  sand,  they  may  take  the  whole ; 
all  the  neighbouring  soil  has  originally  come  by  drifting;  or,  if 
not,  no  one  can  distinguish,  after  a  time,  what  part  of  it  has  or 
has  not  so  originated.  The  vagueness  alone  would  make  such 
an  allegation  of  custom  inadmissible.  As  to  the  validity  of 
customs,  the  rule  is,  not  merely  that  a  custom  to  take  part 
of  the  soil  is  bad,  but  that  there  cannot  be  a  custom  to  take 
a  profit  from  the  soil.     Such  a  right  may  be  prescribed  for  in 
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a  qu^  estate :  but  a  prescriptive  claim  may  be  released  and  got  rid 
of ;  a  custom  cannot.  The  cases  cited  from  Viner's  Abridgment 
cannot  all  be  sustained,  if  it  is  to  be  supposed  that  in  each  of 
them  the  distinction  between  a  custom  and  a  prescription  is  kept 
sight  of.  But  it  is  evident  that  in  some  instances  the  two  are 
spoken  of  promiscuously.  The  custom,  as  it  is  termed,  that  a  man, 
having  agisted  his  cattle  in  a  park,  shall,  in  time  of  a  great  snow, 
for  necessity,  cut  the  branches  of  the  oaks  for  them,  is  an  example 
of  this ;  a  privilege  so  claimed  could  not  be  the  subject  of  a 
custom.  It  may  be  laid  down  generally,  that  there  cannot  be 
a  valid  custom  to  do  an  injury  to  another's  soil,  or  take  a  profit 
in  it.  A  custom  to  hang  nets  may  be  good ;  but  a  case  is  cited 
in  7  Vin.  Abr.  p.  178,  *tit.  Customs  (C),  pi.  2,  where  a  custom 
for  all  the  men  of  Kent,  when  they  fish  in  the  sea,  to  dig  in  the 
land  adjoining,  and  pitch  stakes  to  hang  their  nets  to  dry,  was 
held  bad,  as  **  contrary  to  common  right  and  reason."  (He  was 
then  stopped  by  the  Coubt.) 

LoBD  Denman,  Ch.  J. : 

It  is  clear  that  this  cannot  be  a  good  custom.  The  sand,  the 
article  claimed,  is  a  part  of  the  soil,  and  inseparable  from  it. 
And,  if  there  were  a  distinction  capable  of  being  ascertained, 
there  must  surely  be  a  limitation  of  the  alleged  right,  as  to  time. 
It  cannot  be  said  that  the  inhabitants  may  take  the  sand  which 
has  drifted,  at  any  distance  of  time ;  that  would  place  the  whole 
soil  at  the  mercy  of  any  person  claiming  under  the  custom. 
There  is  no  necessity  for  entering  into  the  particular  instances 
which  have  been  referred  to  in  argument. 


LiTTLEDALE,  J.  : 

The  right  as  here  claimed  is  at  any  rate  attended  with  great 
uncertainty.  It  would  apply  to  many  places  which  are  not 
separated  from  the  sea-shore  by  hedges,  and  where  all  the  soil 
has  been  thrown  up  from  the  sea-shore ;  and  in  such  cases  the 
custom,  as  alleged,  might  go  the  length  of  taking  the  whole 
away.  But,  independently  of  this,  sand,  even  if  blown  into  an 
enclosed  field  of  grass  or  com,  becomes  soil.  Of  what  is  soil  in 
general  composed  ?    Many  things  enter  into  it  which  are  brought 
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artificially  or  by  accident,  and  the  moment  they  are  so  brought 
they  become  part  of  the  soil.  The  inhabitants  themselves,  in 
this  case,  allege  that  they  carry  away  the  sand  to  manure  their 
lands ;  by  using  it  as  such  manure  they  would  *make  it  part  of 
their  own  soil ;  and  thus  they  claim,  by  their  treatment,  to  make 
it  soil,  or  no  soil,  as  they  think  proper.  This  plea  is  an  attempt 
to  get  rid  of  the  necessity  of  stating  a  prescription  and  the  facts 
necessary  to  support  a  prescriptive  claim,  by  alleging  a  custom 
for  the  occupiers  of  tenements  within  the  parish  to  do  something 
within  the  close,  each  for  the  benefit  of  his  particular  tenement. 
I  think  the  plea  cannot  be  supported. 
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Pattbson,  J. : 

It  is  clear  that  there  cannot  be  a  custom  to  take  a  profit  in 
alieno  solo.  This  evidently  is  a  profit,  since  the  parties  take  the 
sand  to  manure  their  own  lands.  Then  is  it  not  in  alieno  solo  ? 
That  is  denied,  because  it  is  contended  that  the  taking  is  not 
in  the  soil.  But  the  claim  is  clearly  to  take  a  part  of  the  ground ; 
whether  sand  be  blown  in,  or  mud  lodged,  it  is  part  of  the  close 
when  once  upon  the  land.  A  distinction  may  be  attempted 
between  the  sand  lately  drifted,  and  the  other  soil  of  the  close ; 
and,  where  the  sand  forms  a  considerable  mound,  it  may  be  easy 
to  say  that  the  upper  part  is  drifted;  but  if  that  part  were 
removed,  and  the  lower  arrived  at,  it  would  be  impossible  to 
distinguish.  I  am,  however,  of  opinion  that  when  any  thing 
in  the  nature  of  soil  is  blown  or  lodged  upon  a  man's  close, 
it  is  part  of  the  close,  and  he  has  a  right  to  it  against  all 
the  world.  This  therefore  was  a  claim  of  profit  to  be  taken 
in  alieno  solo. 


Williams,  J. : 

I  am  of  the  same  opinion.  The  custom  alleged  is  uncertain, 
indefinite,  and  absurd.  In  point  of  fact  there  can  be  no  rule 
for  ascertaining,  in  a  case  like  this,  what  is  sand  blown  from  the 
sea-shore,  *and  what  is  the  original  soil.  And,  in  law,  I  do  not 
see  how  there  could  be  any  such  custom  as  this. 


[  •57()  J 


Rule  absolute  for  judgment  non  obstante  veredicto. 
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Sir  ir.  ir.  FoUettf  on  a  subsequent  day  of  this  Term  (i), 
shewed  cause  against  the  rule  for  a  new  trial : 

First,  the  direction  to  the  jury,  that  proof  of  a  general  custom 
would  not  sustain  proof  of  the  prescription,  was  accurate.  The 
learned  Judge  did  not  tell  the  jury,  that  the  prescription  could  not 
exist  in  right  of  one  estate,  if  it  also  existed  in  right  of  several 
others ;  but  that  a  proof  of  a  general  custom  could  not  be  proof 
of  the  prescription  :  and  this  was  correct.  The  attempt,  on  the 
part  of  the  defendant,  was  to  turn  a  bad  custom  (as  this  is  now 
decided  to  be  by  the  judgment  on  the  tenth  plea)  into  a  good 
prescription.  The  evidence  shewed  a  general  custom ;  there  was 
nothing  to  connect  it  with  the  estate  of  George  Simmons ;  the 
custom  no  more  proved  a  prescription,  than  a  prescription  would 
prove  a  custom.  In  a  case  at  Nisi  Prius,  in  Cornwall,  before 
Patteson,  J.,  that  learned  Judge  held,  that  a  private  and  public 
way  could  not  co-exist.  Secondly,  the  direction  as  to  the  issues 
joined  on  the  pleas  of  non-existing  grants  was  substantially 
correct.  No  evidence  of  such  grants  existed :  the  generality 
of  the  usage  was  incompatible  with  its  originating  in  a  grant 
to  the  occupier  of  the  particular  farm.  It  was  impossible  for 
a  jury  to  refer  such  a  usage  to  the  grant  alleged  to  have  been 
made  by  the  Dean  and  Chapter,  or  by  the  Crown,  or  by  the  Earl 
of  Cornwall,  unless  further  evidence  had  been  given,  pointing 
to  some  particular  time,  place,  or  person.  One  step  in  such 
^further  evidence  would  have  been  to  shew  the  existence,  for 
example,  of  John  De  Trewaters  :  and  so  as  to  the  other  sugges- 
tions made  by  the  learned  Judge.  In  Livett  v.  Wilson  (2),  a 
non-existing  grant  of  a  right  of  way  was  pleaded  and  traversed; 
the  only  evidence  was  a  user,  as  to  which  the  proof  was  doubtful; 
and  the  Judge  having  left  to  the  jury,  whether  there  had  been 
an  exercise  of  the  right  by  virtue  of  a  lost  deed,  and  the  jury 
having  negatived  it,  the  finding  was  supported.  Here  the 
evidence  no  more  shewed  a  grant  to  the  owner  of  Trewaters 
than  to  any  other  person.  Thirdly,  the  evidence  of  interruptions 
on  lands  adjoining  The  Gear  Eight  was  properly  admitted.  The 
defendant,  in  cross-examination,  had  obtained  the  fact  that 
the  usage  contended  for  by  him  had  prevailed  on  a  part  of  the 

(1)  Satiu-day,  June  13th.  (2)  3  Bing.  115 ;  10  Moore,  439. 
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towans  not  comprehended  in  The  Gear  Bight,  and  the  plaintiff 
of  course  was  entitled  to  meet  that  fact  by  shewing  that  the  usage 
had  not  been  acquiesced  in.  But,  even  if  this  evidence  were  not 
admissible,  its  reception  could  be  no  ground  for  a  new  trial.  The 
only  effect  of  it  was  to  weaken  the  evidence,  not  of  the  right  upon 
the  locus  in  quo,  nor  of  that  in  respect  of  Trewaters,  but  of  the 
general  usage  :  but  the  jury  found  in  favour  of  the  general  usage, 
and  therefore  against  the  evidence  to  which  the  objection  is  made. 
But,  further,  it  is  evidence  which  the  plaintiff  was  entitled  to 
introduce  in  chief,  to  meet  the  claim  as  to  the  loats  in  quo,  in 
respect  of  Trewaters ;  for  it  appears  that  the  towans  constitute  a 
line  of  sand-hills  of  the  same  kind,  a  part  being  in  the  lociis  in  quo  : 
this  species  of  property  is  the  same  throughout,  though  in  different 
hands.  The  case  falls  therefore  within  the  principle  of  Stanley 
V.  *  White  (1).  In  Tyrwhitt  v.  Wynne  (2),  evidence  of  reserva- 
tions of  mines  in  one  part  of  a  waste  was  held  not  admissible 
to  support  a  plea,  in  trespass  quare  clausum  /regit,  of  soil  and 
freehold  in  another  part  of  the  same  waste ;  but  the  judgment  of 
Abbott,  Ch.  J.  proceeded  upon  the  principle  that  the  evidence, 
even  if  admitted,  could  have  been  of  no  importance  to  the 
verdict :  it  is  clear  that  the  right  to  the  minerals  could  not  affect 
the  question  of  right  to  the  surface.  Here  the  verdict  was 
against  the  party  giving  the  evidence  which  is  questioned. 
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Crawder  and  Butt,  contra  : 

First,  the  direction  was  wrong  as  to  the  plea  of  prescription. 
It  is  not  necessary,  in  order  to  shew  a  prescriptive  right,  that 
no  other  party  should  have  done  the  act  justified  under  the 
right.  The  evidence  in  fact  shewed  that  the  former  holder 
of  Trewaters,  and  all  previous  holders,  for  more  than  seventy 
years,  had  exercised  the  right.  That  is  not  met  by  shewing  a 
right,  or  a  practice,  in  others.  Those  others  might  also  have  a 
prescriptive  right  or  rights,  or  they  might  claim  a  right  under 
some  custom.  And  such  a  custom  would  not  be  inconsistent 
with  the  defendant's  prescription.    The  custom  is  now  decided 

(1)  12  B.  B.  544  (14  East,  332).  (1  B.  &  C.  205),  and  the  judgment 

(2)  21  B.  B.  398  (2  B.  &  Aid.  554).      of  Bayley,  J.  there. 
See  HolliB  v.  Oddfinch,  25  B.  B.  357    • 
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to  be  bad ;  but  the  plaintiff  is  not  entitled  to  meet  evidence 
of  a  legal  prescription  by  proofs  of  a  claim  made  by  others 
to  such  an  illegal  custom.  If  a  legal  and  an  illegal  claim  exist, 
the  act  should,  if  possible,  be  referred  to  the  legal  claim. 

(Patteson,  J. :  Here  are  two  issues,  one  on  the  custom,  one 
on  the  prescription.  Evidence  being  given,  *the  Judge  must 
tell  the  jury  to  which  issue  it  applies.) 

There  might  be  a  right  by  prescription  in  the  owner  of  Trewaters 
as  such,  and  also  a  right  in  the  same  person  by  custom  as 
occupier  of  land  in  St.  Erme,  if  the  custom  were  legal.  The 
evidence  might  prove  both.  But  it  was  put  to  the  jury  as  if  the 
proof  of  the  custom  negatived  the  prescription.  And,  even  if 
the  prescription  and  custom  were  inconsistent,  the  defendant 
might  apply  the  evidence  to  the  prescription.  Otherwise  the 
proof  of  a  prescriptive  right  of  common  will  become  almost 
impossible.  Secondly,  as  to  the  direction  respecting  the  issues 
on  the  lost  grants. 

(Pattbson,  J. :  Was  there  any  evidence  as  to  the  commence- 
ment of  the  right  ?) 

There  was  not. 

(Pattbson,  J. :  Then  the  evidence  would  prove  a  prescription, 
if  any  thing.  The  non-existing  grants  may  be  left  out  of  the 
question.) 

They  would  be  applicable,  in  case  a  unity  of  seisin  were  shewn. 

(LiTTLEDALE,  J. :  I  doubt  whcthcr  the  7th,  8th,  and  9th  pleas 
be  not  objectionable  on  the  same  ground  as  the  10th.) 

The  present  question  is,  whether  the  evidence  supported  them  ; 
and  whether  it  supported  the  5th  and  6th  pleas.  There  was 
good  evidence  on  all.  The  learned  Judge  pressed  upon  the  jury 
that  there  was  no  proof  that  such  a  man  as  Sir  Richard  Bevill 
ever  lived.  But  his  seisin  was  admitted  by  the  traverse  of  the 
grant :  Couiishatv  v.  Cheslyn  (i),  where  evidence  offered  to 
disprove  the  seisin  was  held  inadmissible. 

(1)  1  Cr.  &  J.  48. 
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(Lord  Denman,  Ch.  J. :   I  do  not  think  that  that  case  was 
much  considered.) 

It  goes  much  farther  than  the  present.  In  Stott  v.  Stott  (i) 
it  was  laid  down  that  seisin  could  not  be  disputed  on  a  similar 
issue.  For  the  same  reason,  it  should  not  have  *been  put  to  the 
jury,  whether  they  believed  that  Henry  III.  or  Richard,  Earl 
of  Cornwall  granted.  The  only  question  open  was,  whether 
a  valid  grant  could  be  presumed ;  if  so,  there  could,  on  these 
pleadings,  be  no  question  as  to  the  person  granting.  And  the 
want  of  direct  proof  of  the  letters  patent  was  put  too  strongly. 
The  jury  should  have  been  told  to  explain  the  user,  either 
by  a  lost  grant,  or  a  prescription,  according  to  their  discretion ; 
and  the  evidence  should  have  been  applied  to  each  of  the  2nd, 
5th,  6th,  7th,  8th,  and  9th  pleas.  Livett  v.  Wilson  (2)  differed 
essentially  from  this  case.  The  evidence  as  to  user  there  was 
conflicting,  which  circumstance  took  the  case  out  of  the  general 
rule.  It  is  true  that,  in  Doe  d.  Fenwick  v.  Reed  (3),  Lord 
Tenterden  said  that  presumptions  of  grants  and  conveyances 
had  gone  to  too  great  length ;  and  it  was  held  that  a  jury  must 
believe  in  the  actual  existence  of  a  deed :  but  there  the  posses- 
sion, which  was  shewn  in  order  to  raise  the  presumption  of  the 
deed,  might,  on  the  facts  proved,  be  legally  accounted  for  upon 
another  supposition,  and  that  is  the  ground  upon  which  the 
Judges  proceeded  (4).  There  is  no  greater  objection  to  presuming 
a  lost  grant  from  user  than  there  is  to  inferring  a  prescription, 
which  always  implies  a  grant. 

(Williams,  J. :  No  particular  person  is  specified  in  laying  a 
prescription.) 

But  the  grantor's  seisin  is  admitted  here.  Thirdly,  as  to  the 
admissibility  of  the  evidence.  The  defendant's  case,  in  support 
of  the  prescription,  was  simply  that  the  user  existed  in  the  loctu 
in  quo;   *but  the  witness,  on  cross-examination,  being  asked 


(1}  14  E.  R.  354  (16  East,  343). 

(2)  3  Bing.  115 ;  10  B.  Moore,  439. 

(3)  24  B.  R.  338  (o  B.  &  Aid.  232). 

(4)  HoLROTD,  J.  distingmshed  the 
from   a   right   of   way;    and 


Bayley,  J.,  at  Nifli  Prius,  told  the 
jury  that  the  loss  of  a  grant  of  right 
of  way  was  more  probable  than  that 
of  a  conveyance. 
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BuewETT     as  to  this  user,  chose  to  add  that  as  to  which  no  qaestion  was 

Tbboon-      asked,  namely,  that  it  existed  elsewhere.      This  has  not  the 

MNQ.        character  of  evidence  given  by  the  defendant ;  and  the  plaintiff 

was   therefore    not    entitled,   in  re-examination,   to  shew  the 

interruptions  of  the  user  elsewhere. 

(Williams,  J.  :  I  am  perfectly  satisfied  that  the  evidence, 
as  to  the  user  elsewhere,  came  out  in  answer  to  questions  from 
the  defendant's  counsel.) 

But  not  to  questions  respecting  the  user  elsewhere.  As  to 
the  argument,  that  in  fact  the  custom  was  found  in  favour  of  the 
defendant,  it  is  plain  that  the  evidence  of  any  interruption  was 
likely  to  prejudice  the  other  parts  of  his  case. 

Lord  Denman,  Ch.  J.  (after  stating  the  pleadings) : 

The  questions  are,  whether  the  evidence  was  properly  received, 
and  whether  the  jury  were  misdirected.  The  nature  of  this 
record  must  have  made  it  very  difficult  for  a  Judge  to  deal  with 
it,  so  as  to  avoid  introducing  expressions  not  technically  and 
strictly  correct.  I  am  not,  however,  prepared  to  say  that  in  fact 
any  thing  incorrect  was  said.  As  to  the  evidence,  it  was 
shewn  that  persons  not  proprietors  of  the  defendant's  farm 
had  taken  sand  in  places  besides  the  Iocilb  in  quo.  On 
looking  at  the  report  of  the  evidence,  it  is  clear  that  this  proof 
came  out  on  the  cross  examination  of  the  plaintiff's  witness. 
But  it  is  suggested  that  this  was  thrown  in  voluntarily  by  the 
witness,  and  that  therefore  the  defendant  is  not  bound  by  it 
as  his  own  evidence.  It  did,  however,  come  in,  and  the 
plaintiff  was,  therefore,  entitled  to  pursue  it,  unless  the  defendant 
got  it  struck  out;  and  that  was  not  done.  The  re-examina- 
[  *582  ]  tion,  therefore,  might  properly  take  place  as  *it  did.  And, 
indeed,  it  seems  rather  more  probable  that  the  evidence  was 
given  in  answer  to  a  question  from  the  defendant's  counsel  than 
otherwise  ;  although  that  is  a  fact  not  agreed  upon  at  the  Bar. 
The  next  objection  is,  that  there  was  a  misdirection  in  telling  the 
jury  that  evidence  of  exclusive  enjoyment  was  requisite;  and 
the  language  objected  to  was,  ''  that  the  farm  of  the  defendant 
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should  have  been  more  favoured  "  than  the  rest,  and  expressions 
to  a  similar  efifect.  Now  supposing  that  to  be  put  to  the  jury 
by  way  of  stating  that  there  were  two  issues,  one  on  the 
prescription,  and  one  on  the  custom,  and  desiring  them 
to  say  which  they  inferred  from  the  evidence,  there  would 
be  no  misdirection,  except  on  the  supposition  that  in  law  there 
could  be,  at  the  same  time,  both  a  prescription  and  a  custom 
in  respect  of  the  same  land.  If  there 'could,  the  question  should 
not  have  been  put  in  the  alternative.  On  that  point  we  entertain 
doubts,  and  will  take  time  to  consider.  The  other  objection 
relates  to  what  was  laid  down  respecting  the  pleas  of  lost  grants. 
I  think  it  sufficient  on  this  point  to  observe  that,  if  there  was 
evidence  of  any  one  of  the  alleged  grants,  there  was  evidence 
of  all.  The  jury  might  infer  one  as  much  the  other.  That, 
therefore,  makes  an  end  of  the  question ;  for,  that  being  so, 
there  can  really  have  been  no  evidence  to  support  any  one. 
Without  inquiring  how  far  the  record  estopped  the  plaintiff, 
there  was  no  evidence  to  point  the  user  to  any  one  grant 
in  preference,  and,  therefore,  clearly  no  evidence  for  any.  As, 
therefore,  the  defendant  could  not  possibly  entitle  himself  to  the 
verdict  on  these  pleas,  it  is  immaterial  whether  the  language 
of  the  learned  Judge  was  more  or  less  strong. 


Blewstt 
Trbck>n- 

NINO. 


LiTTLEDALE,  J.  : 

As  to  the  evidence,  the  proof  respecting  the  adjoining  land  was 
brought  out  upon  the  defendant's  cross-examination.  If  the 
witness  threw  that  in  voluntarily,  the  defendant  might  have  had 
it  expunged  from  the  Judge's  notes.  As  to  the  expression,  that 
this  farm  should  have  been  shewn  to  be  particularly  favoured, 
I  do  not  say  that  such  evidence  is  essential  to  the  proof  of  a 
prescriptive  right :  it  is  material  only  for  the  purpose  of  shewing 
whether  the  user  resulted  from  prescription  or  custom.  If 
prescription  and  custom  can  exist  together,  the  question  should 
not  have  been  left  in  the  alternative.  As  to  the  observations 
made  by  the  learned  Judge  on  the  5th,  6th,  7th,  8th,  and  9th 
pleas,  it  is  said  that  the  want  of  evidence  as  to  the  existence 
of  Sir  Richard  Bevill  or  John  De  Trewaters  should  not  have 
been  put  to  the  jury,  because  the  plaintiff  was  estopped  by  the 
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admissions  on  the  record.  Now,  as  to  pleas  of  this  kind,  which 
have  arisen  in  one's  own  memory,  no  one  ever  heard  of  grantors 
being  introduced  on  the  stage  unless  they  had  actually  existed. 
Whether  their  existence  must  be  proved  is  a  point  that  has 
never  arisen.  Suppose  the  plea  had  been  that  the  Dean  and 
Chapter  of  Hampstead  in  Middlesex,  were  seised  in  fee  of  the 
locus  in  qnoy  and  that  John,  Duke  of  Westminster  was  seised 
in  fee  of  the  defendant's  estate,  the  defendant's  argument  would 
be,  that  we  must  take  the  existence  of  such  personages  for 
granted.  Now  as  to  these  pleas,  I  think  this  general  answer 
may  be  given :  that  if  the  evidence  establishes  an  user  as  far 
back  as  memory  goes,  and  there  does  not  appear  to  have  been 
any  time  at  which  it  does  not  exist,  that  is  proof  of  a  prescription : 
and,  supposing  the  evidence  sufficiently  strong,  a  prescription 
is  what  the  jury  would  find ;  and  *they  have  no  right  to  find 
a  grant,  unless  more  be  shewn.  Supposing  the  evidence  in  such 
a  case  to  leave  it  doubtful  whether  the  right  existed  sixty  or 
seventy  years  ago,  it  may  be  protected  under  the  plea  of  a  non- 
existing  grant ;  but  if  the  evidence  of  user  goes  far  enough 
to  prove  a  prescription,  such  evidence  cannot  be  relied  on  to 
prove  a  grant.  The  learned  Judge,  therefore,  was  right  in  telling 
the  jury  that  there  was  no  evidence  of  the  grants.  The  same 
remarks  apply  to  the  pleas  of  grants  to  the  inhabitants  as  of 
grants  to  an  individual. 


Pattbson,  J. : 

With  respect  to  the  question,  whether  the  evidence  was 
improperly  admitted,  I  confess  that  I  felt  considerable  doubt 
till  I  heard  the  state  of  the  case  at  the  time  when  it  was 
admitted.  No  name  is  given  to  the  close  in  the  declaration, 
BO  that  there  was  nothing  to  draw  the  Judge's  attention  to  the 
fact  that  it  was  called  The  Gear  Bight ;  and  the  learned  Judge 
says  that,  in  fact,  he  had,  at  that  time,  no  notion  that  this  was 
the  distinctive  name  of  the  close,  but  thought  that  the  name 
designated  some  extensive  district.  Had  it  appeared  that  the 
cross-examination  of  the  defendant  went  only  to  shew  that  other 
persons  exercised  the  right  on  this  close,  I  should  have  thought 
the  evidence  in  question  was  not  let  in.    But,  when  it  was  left 
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on  the  Judge's  notes  that  the  user  had  been  in  other  places, 
that,  however,  it  got  upon  the  notes,  let  in  the  re-examination. 
If  it  arose  from  the  voluntary  evidence  of  the  witness,  it  should 
have  been  expunged ;  for  an  adverse  witness  cannot  let  in 
evidence  against  a  party,  on  cross-examination  by  him,  which 
he  could  not  give  in  chief:  but  here  I  must  take  it  that  the 
defendant,  in  some  way  or  other,  let  in  the  evidence  in  cross- 
examination  ;  no  fault,  ^therefore,  was  committed  in  receiving 
the  evidence  on  re-examination.  Sir  William  Follett  urges  that, 
even  supposing  the  admission  to  have  been  improper,  no  harm 
was  done ;  and  it  does  not  appear  that  the  defendant  was  not, 
in  fact,  prejudiced.  What  the  consequence  of  that  would  be, 
I  will  not  say.  As  to  the  pleas  of  non-existing  grants,  I  wish 
to  give  no  opinion  whether  the  ofius  prohandi  of  the  existence 
of  the  persons  is  thrown  on  the  party  pleading :  for  I  throw 
these  pleas  out  of  the  question.  If  there  was  proof  of  any 
private  right  in  the  defendant,  it  was  a  proof  of  a  prescription. 
No  commencement  of  the  right  was  shewn.  Where  that 
is  so,  the  evidence  is  held  to  prove  a  prescription,  not  a  grant : 
to  prove  a  grant,  it  should  at  least  be  shewn  that  the  usage 
commenced  about  the  time  stated.  No  one  can  say  which  grant 
was  proved  of  all  those  pleaded.  It  is,  therefore,  immaterial 
to  consider  whether  the  expressions  of  the  learned  Judge  were 
strictly  warranted  or  not :  on  that  I  wish  to  give  no  opinion. 
The  third  question  depends  upon  this,  whether  private  prescrip- 
tion and  customary  right  can  exist  together.  If  they  could  not, 
and  the  evidence  must  necessarily  be  applied  to  one  or  the  other, 
the  direction  was  substantially  correct ;  for,  though  a  faulty 
expression  may  occur  in  a  long  summing  up,  the  summings  up 
of  Judges  are  not  scrutinized  so  minutely  as  to  make  that 
of  importance.  Therefore,  as  to  the  phrases  "favoured"  and 
"  exclusive,"  in  one  sense  a  prescriptive  right  is  exclusive : 
it  is  not  common  to  all  mankind  :  we  are  not  bound  to  interpret 
it  to  mean  that  others  cannot  have  it :  so  the  word  "  favoured  " 
was  to  point  out  to  the  jury  that  they  must  be  satisfied  that  the 
occupiers  of  the  farm  enjoyed  the  privilege,  because  they  were 
occupiers,  *and  that  the  right  was  attached  to  the  farm.  I  can 
see  no  fault,  therefore,  in  the  charge,  on  the  supposition  that 
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the  prescription  and  custom  cannot  co-exist.  As  to  that,  we  will 
take  time  to  consider.  No  case  has  been  cited  to  shew  that  they 
can  co-exist :  I  should  like  to  hear  whether  there  be  any  such. 
I  hope  the  case  in  Cornwall,  alluded  to  by  Sir  WiUiam  Follett, 
will  not  be  considered  an  authority.  The  opinion  which  I  then 
expressed  was  on  the  sudden,  at  Nisi  Prius ;  and  on  reflection, 
I  am  by  no  means  disposed  to  say  that  a  private  right  of  way 
may  not  exist  together  with  a  public  right  of  road  (i) .  But  that 
would  be  a  question  on  the  evidence.  If  there  were  no  evidence 
except  of  user  by  all  persons  indiscriminately,  I  should  say 
there  was  only  evidence  of  a  public  right  of  road:  if  there 
was  only  user  by  an  owner  of  a  particular  farm,  then  I  should 
infer  a  prescription. 


[  •'>87  ] 


Williams,  J. : 

The  pleas  on  the  record  placed  my  mind  in  uncertainty :  for 
it  appeared  to  me  that,  so  far  as  the  evidence  was  in  favour 
of  the  custom,  it  was  against  the  prescription.  How  far  there 
was  any  fault  in  the  pleas,  or  otherwise,  I  cannot  say.  I  left 
it  to  the  jury  that,  if  they  thought  the  getting  the  sand  was 
referable  to  the  custom,  without  reference  to  the  particular  farm, 
there  was  no  evidence  of  prescriptive  right.  Certain  expressions 
in  my  summing  up  remmd  me  how  far  I  was  attempting  to 
explain  to  the  jury  the  distinction  between  a  prescriptive  right 
attached  to  a  particular  farm,  and  a  general  custom  :  especially 
the  expression  as  to  the  defendant's  messuage  standing  out 
as  distinguished  *from  the  rest.  So  the  words  "exclusive" 
and  *'  favoured  *'  were  used  to  bring  the  attention  of  the  jury 
to  the  point,  whether  the  right  was  particular  or  general ;  for 
instance,  if  a  man  set  up  a  right  of  common  attached  to  tene- 
ment A.,  a  usage  in  respect  of  tenements  £.,  C,  D.,  &c.  proves 
nothing.  With  respect  to  my  having  pressed  upon  the  jury  that 
there  was  no  proof  of  the  existence  of  the  persons  named  in  the 
pleas  of  non-existing  grants,  that  proceeded  from  my  not  being 
able  to  see  what  was  to  satisfy  them  whether  one  person  had 
granted  rather  than  another.     How  could  it  be  said  that  there 


(I)  See  Chichester  y.  Lethhridyt,  Willea,  71. 
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was  evidence  of  any  particular  grant,  when  the  proof  applied 

equally  to  all  ? 

Cut.  adv.  tmft. 
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Lord  Denman»  Ch.  J.,  on  a  subsequent  day  of  the  Term  (June 
16th)y  delivered  the  judgment  of  the  Coubt  : 

This  case,  when  last  argued,  was  considered  to  be  in  the  same 
position  as  if  there  had  been  only  two  pleas  of  justification :  one 
under  a  prescription  to  take  sand  upon  the  plaintiff's  close ;  the 
other  under  a  custom  ;  and  as  if  my  learned  brother  who  tried 
the  cause  had  told  the  jury  that  they  were  to  consider  which,  if 
either,  of  these  pleas  was  proved,  for  that  they  could  not  find 
both  in  the  affirmative.  We  desired  time  to  consider  whether 
this  proposition  of  law  was  correct:  but,  upon  reflection,  it 
appears  to  me  that  this  was  not  the  question,  but  that  the  ruling 
must  be  taken  with  this  qualification,  viz.  that  they  could  not 
find  both  these  things  upon  the  particular  evidence  laid  before 
them,  but  must  decide  which  of  the  two  they  thought  it  proved. 

Whether  a  prescriptive  and  a  customary  right  to  the  same 
privilege  can  by  possibility  exist  in  respect  of  the  same  land, 
if  each  be  distinctly  proved  by  proper  evidence  applicable  to  each, 
is  an  abstract  question  which  we  need  not  determine.  On  looking 
back  to  the  statement  made  at  the  time  of  moving  for  a  new 
trial,  we  find  reason  to  doubt  whether  the  learned  Judge  did  so 
submit  it  to  the  jury ;  for  he  was  ready  to  receive  their  verdict 
on  the  second  plea,  affirming  the  prescriptive  right,  if  they  had 
•chosen  to  persevere  in  it.  But  the  ruling,  if  it  had  been  in 
those  terms,  must  be  taken  with  reference  to  the  fact,  that  the 
same  evidence  was  offered  in  support  of  both  the  issues.  It  was 
-evidence  of  enjoyment  only,  by  which  the  party  pleading  his 
right  undertook  to  prove  it.  But  it  would  be  inconsistent  with 
•common  sense  to  say,  that  the  very  same  facts  could  prove  two 
rights  of  a  completely  different  nature,  such  as  that  of  one  taking 
:8and  by  prescription  to  himself  and  his  ancestors  alone  in  respect 
of  particular  lands,  and  to  himself  in  common  with  his  brother 
farmers  in  respect  of  all  lands  in  the  parish  in  respect  of  which 
the  prescription  is  claimed,  and  also  to  himself  and  all  the 
inhabitants  of  the  county.     It  was  manifestly  necessary  that  the 
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jury  should  make  that  election  among  inconsistent  rights  which 

the  evidence  should  appear  to  them  to  establish.     We  think, 

therefore,  that  the  question  was  properly  submitted,  and  the 

direction  right. 

Rule  for  a  new  trial  discharged. 


1835. 


[  697  J 


EEX  V.  JOHN  HENRY  MANNERS  SUTTON,  Esquire. 

(3  Adol.  &  Ellis,  597—613  ;  S.  C.  5  N.  &  M.  353 ;  1  H.  &  W.  428 ;  4  L.  J. 

(N.  S.)K  B.215.) 

An  infant,  eleven  years  old,  inherited  land  charged  with  repair  of  a 
biidge.  His  guardian  in  socage  resided  on  the  property;  the  infant 
did  not,  except  on  occasional  visits :  Held, 

1 .  That  although  the  infant  was  actually  seised,  yet,  being  so  by  the 
possession  of  his  guardian,  he  was  not  such  owner  or  occupier  of  the 
land,  as  to  be  chargeable  by  indictment  for  non-repair  of  the  bridge. 

2.  That  the  guardian  was  such  an  owner  and  occupier. 

This  was  an  indictment  for  the  non-repair  of  Eelham  Bridge, 
in  the  coanty  of  Nottingham,  which  the  defendant  was  alleged 
to  be  liable  to  repaii*,  ratione  tenurte.  The  indictment  was  in  the 
common  form.  At  the  trial  before  Tindal,  Ch.  J.  at  the  Derby 
Spring  Assizes,  1884,  the  following  facts  appeared.  The  defen- 
dant's father  died  intestate,  seised  of  the  estate  in  respect  of 
which  the  obligation  to  repair  was  said  to  attach,  and  leaving  his 
widow,  the  defendant's  mother,  and  the  defendant,  his  son  and 
heir-at-law,  him  surviving.  The  defendant  was  eleven  years 
old,  and  was  in  a  course  of  education  from  home,  but  passed  his 
vacations  there,  and  occasionally  made  a  visit  there  at  other 
times.  His  mother  was  his  guardian,  and  resided  on  the 
property,  dwelling  in  the  mansion  house.  The  jury  found  for 
the  Crown. 


In  Easter  Term,  1884,  Sir  John  Campbell,  Attorney-General, 
moved,  upon  leave  reserved,  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside  and  a  verdict  entered  for  the  defen- 
[  *598  ]  dant,  or  a  new  trial  "^had.  The  grounds  of  motion  were,  first, 
that  the  defendant  was  not  liable  to  this  indictment,  because  he 
was  an  infant ;  secondly,  that  he  was  not  liable,  inasmuch  as  he 
was  not  the  occupier  of  the  land ;   thirdly  and  fourthly,  that 
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evidence  had  been  improperly  admitted  and  rejected  ;    and,         Bex 
lastly,  misdirection.     A  rule  nisi  was  granted  on  all  the  points      suttok. 
except  the  last,  which  was  of  no  general  importance ;   and  in 
the  ultimate  judgment  of  the  Court  the  first  two  only  were 
noticed. 

[The  rule  having  been  argued,  the  Court  took  time  for 
consideration.] 

Lord  Denman,   Ch.   J.,   on   a  subsequent  day  of  this  Term,       [  60d  ] 
delivered  the  judgment  of  the  Court.     After  stating  the 
nature  of  the  indictment,  and  the  verdict,  his  Lordship  said  : 

Upon  the  argument  on  a  motion  for  a  new  trial,  several  points 
were  insisted  on ;  but,  as  this  case  will  be  decided  upon  one  only, 
it  is  unnecessary  to  do  more  *than  to  state  that  one,  with  the       [  *^^^  ] 
facts  on  which  it  rested,  and  the  reasons  for  our  decision. 

It  appeared  that  the  defendant  was  the  son  and  heir  of  the 
Beverend  Frederick  Manners  Sutton,  who  died  intestate  and 
seised  of  the  property  on  which  the  obligation  to  repair  attached ; 
that  he  was  an  infant  of  the  age  of  eleven  years,  in  a  course  of 
education  from  home,  passing  his  vacations  there,  and  occa- 
sionally visiting  it;  that  his  mother  was  his  guardian,  and 
resided  on  the  property. 

Under  these  circumstances  it  was  contended,  that  the  defendant 
was  not  the  occupier,  and  that  the  occupier  only  could  be  indicted 
for  non-repair.  As  we  are  of  opinion  that  he  was  neither  an 
owner  nor  an  occupier  in  the  sense  required  to  make  him  charge- 
able upon  this  indictment,  it  will  be  imnecessary  for  us  to  decide 
generally,  whether  owners,  merely  as  such,  and  not  in  occupa- 
tion, are  liable  to  charges  of  this  description,  as  no  doubt  can 
exist  as  to  the  liability  of  occupiers.  Considering  it  then  as 
settled  law,  that  the  occupier  of  land  charged  with  the  repair  of 
a  bridge  is  liable  to  the  performance  of  that  duty,  and  assuming 
only  for  the  purpose  of  the  argument,  that  the  owner,  as  such, 
may  be  also  liable,  the  question  for  our  consideration  will  be, 
whether  the  defendant  is  either  the  occupier  or  the  owner  of  the 
lands  here  charged,  in  such  a  sense  as  is  required  for  the  pur- 
poses of  the  present  indictment ;  and  this  will  depend  upon  a 


492  1885.    K.  B.     8  AD.  &  EL.  610—612.  [b.r. 

Bbx         consideration,  as  well  of  the  facts  above  stated,  as  of  the  nature 

mm 

Sutton.      ^^  ^^^  ^^^7  'o^  ^^^  neglect  of  which  he  is  charged. 

Now  as  to  the  former  we  can  only  take  the  possession  of  the 
defendant's  mother  to  be  that  of  a  guardian  in  socage ;  and  it  is 
clear  from  several  authorities,  that  to  some  purposes  the  infant, 

[  *6ii  ]  whose  guardian  in  socage  has  ^entered  and  is  in  possession,  is 
considered  in  law  as  not  merely  the  owner  in  right,  but  the  owner 
in  actual  seisin  of  the  lands.  This  is  so  for  the  purpose  of  trans- 
mitting land  by  descent,  or  excluding  the  half  blood  by  a  possessio 
fratris :  Bro.  Abr.  Discent.  19;  Goodtitle  d.  Newnian  v.  Netvman  (i), 
in  each  of  which  cases  an  actual  entry  and  possession,  at  least 
by  construction  of  law,  are  necessary.  The  defendant,  therefore, 
may  be  taken  to  be  an  owner  actually  seised  ;  but  then  it  is  by 
his  guardian :  and  his  wardship  precludes  him  entirely  from 
any  control  over  the  land,  or  any  disposal  of  the  issues ;  he  can 
at  present  claim  his  maintenance  from  it  and  no  more.  This  is 
the  nature  of  the  defendant's  present  relation  to  the  land. 

Next,  as  to  the  duty  to  be  performed,  it  is  to  be  observed  that 
this  is  not  merely  the  duty  of  any  inhabitant  of  a  county  with 
regard  to  a  bridge  repairable  by  the  county,  to  submit,  namely, 
to  an  assessment  on  his  lands,  and  a  distress  in  case  of  non- 
payment, the  amount  of  the  assessment  being  to  be  paid  over  to 
public  ojficers,  who  are  charged  with  the  actual  superintendence 
and  performance  of  the  repairs.  To  this  duty  an  infant  is 
expressly  declared  by  Lord  Coke  to  be  liable,  if  he  hath  house  or 
lands  by  descent  or  purchase :  2  Inst.  703.  But  an  individual, 
charged  as  the  defendant  is,  is  himself  required  to  do  the  act, 
the  law  not  interfering  either  to  controul  or  assist  him  in  the 
manner  of  procuring  or  applying  the  funds  necessary  for  the 
purpose.  It  should  seem  reasonable  therefore  to  suppose  that 
the  owner  or  the  occupier,  who  is  to  be  held  liable  criminally  for 

[  •612  ]  non-repair,  should  be  one  in  *whom  the  law  supposes  to  be 
vested  a  command  over  and  actual  possession  of  the  profits 
of  the  land ;  and  we  ought  to  require  some  principle  or 
authority  for  holding  that  the  liability  attaches  under  other 
circumstances. 
It  is  true  that,  if  it  could  be  shewn  that  no  other  person  was 

(1)  3  Wils.  516. 
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in  a  situation  to  be  called  on  for  the  performance  of  the  duty,  and  Rsx 
that  the  public  would  receive  detriment  by  considering  the  ward  sutton, 
not  liable,  there  are  not  wanting  analogies  in  the  law  which 
would  justify  us  in  enforcing  the  performance  of  it  by  him.  It 
is  su£Scient  to  refer  for  this  purpose  to  the  numerous  cases  col- 
lected in  4  Bac.  Abr.,  Infancy  and  Age  (L),  in  which  an  infant 
suing  or  being  sued,  his  age  was  not  allowed,  nor  the  parol  per- 
mitted to  demur,  the  principle  of  which  was,  that  thereby  some 
inconvenience  would  ensue  to  the  pubhc,  or  some  injustice  be 
done  to  the  parties,  more  than  countervailing  the  acknowledged 
inconvenience  of  suffering  the  suit  to  proceed  during  the  nonage. 

The  remaining  question,  therefore,  is  whether  the  guardian  in 
socage  in  possession  is  such  an  owner  or  occupier  as  to  be 
properly  liable  to  the  discharge  of  this  burden.  Now  it  is  clear 
that  the  guardian  in  socage,  after  entry,  has  the  legal  possession 
of  the  land  to  the  use  of  the  infant.  It  is  observed  by  Bayley,  J., 
in  Rex  v.  Oakley  (i),  that  the  form  of  pleading  by  a  guardian  in 
socage  was,  that  he  entered  as  such,  and  was  possessed.  During 
the  continuance  of  his  interest  he  is  in  the  entire  receipt  of  the 
profits,  and  he  is  invested  with  the  absolute  control  over  their 
immediate  disposal,  subject  *only  to  the  maintenance  of  the  heir.  [  *6i3  i 
He  may  bring  trespass  or  ejectment  in  his  own  name,  and  make 
a  lease  also  in  the  same,  until  the  infant's  age  of  fourteen  :  Wade 
V.  Baker  and  Cole  (2).  The  courts  should  be  held  in  his  name ; 
Shopland  v.  Rysler  (3) :  and  he  may  grant  copyholds,  in  reversion 
even,  the  grants  of  which  will  be  good,  though  they  come  not 
into  possession  during  the  nonage  of  the  ward :  2  Boll.  Abr.  41, 
Garde,  (Q.)  pi.  3. 

The  guardian  then  being  in  possession,  and  receiving  and 
disposing  of  all  the  issues,  subject  only  to  the  infant's  mainten- 
ance and  a  future  account,  is  undoubtedly  such  an  owner  and' 
occupier  as  may  properly  be  looked  to  by  the  public  for  the 
discharge  of  all  those  obligations  to  which  the  land  is  bound ;. 
and  there  is  no  injustice  or  inconvenience  in  this,  because,  upon 
the  account  which  he  is  to  render  to  the  infant,  he  ''  shall  have, 
allowance  of  all  his  reasonable  costs  and  expenses  in  all  things  "  :. 
Litt.  s.  128. 

(1)  10  East,  491.  (2)  1  Ld.  Ray.  131.  (3)  Cro.  Jac.  99. 
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Rbx  Upon  the  whole,  therefore,  we  conclude  that,  even  assuming  it 

Sutton.  ^^  ^^  ^^u^>  generally,  that  an  owner  not  in  possession  may  be 
bound,  as  well  as  the  occupier,  to  the  performance  of  repairs 
to  a  bridge,  ratione  tenurce,  still  that  an  infant,  in  ward  to  a 
guardian  in  socage  in  possession,  does  not  fall  within  the  reason 
of  that  rule;  and,  consequently,  that  the  defendant  in  the  present 
case,  and  on  the  facts  now  appearing,  should  have  been  acquitted. 

Ride  obBolvie  to  enter  a  verdict  for  the  defendant. 


1835.  Ex   PARTE   WINFIELD. 

^'*^'  (3  Adol.  &  EUis,  614.) 

I  ^^^  3  The  Court  will  grant  a  rule  absolute  in  the  first  instance  for  a  man-- 

damns  to  the  Archdeacon,  to  swear  in  a  party  as  churchwarden,  on 
affidavit  of  due  election,  demand,  and  refusal,  and  of  notice  to  the 
Archdeacon  of  the  application  to  the  Court ;  the  ground  of  refusal  not 
appearing  by  the  affidavit  in  support  of  the  rule. 

Hill  applied  for  a  mandamus  to  the  Archdeacon  of  Coventry, 
directing  him  to  swear  in  John  Winfield  as  churchwarden  of  the 
parish  of  St.  Martin's,  in  Birmingham,  in  the  county  of  Warwick. 
The  a£Sdavit  stated  that  Winfield  had  been  imanimously  elected 
at  a  regular  meeting  of  the  inhabitants  of  the  parish  in  vestry 
assembled,  and  afterwards  received  a  notice  from  the  o£Scer  of 
the  Ecclesiastical  Court  of  the  Bishop  of  Litchfield  and  Coventry, 
in  which  diocese  the  parish  is  situate,  to  attend  the  Archdeacon's 
visitation  to  qualify,  &c. :  that  he  subsequently  attended  at  the 
appointed  time  and  place,  and  presented  himself  to  the  Arch- 
deacon to  take  the  oath,  and,  in  consequence  of  an  informality, 
was  directed  to  present  himself  again  on  another  day :  that  he 
did  so  present  himself  on  that  day,  when  objections  were  made 
to  him  by  another  person,  which  he  considered  untenable  (but 
which  were  not  stated  in  the  a£Sdavit),  in  consequence  of  which 
the  Archdeacon  had  refused  to  swear  him  in. 

Notice  had  been  given  to  the  Archdeacon  that  this  Court  would 
be  applied  to. 

The  Court  (i)  granted  a       t^  ,     ,    ,       .     ,    ^ 

Hule  absolute  m  the  first  instance. 

(1)  Lord  Denman,  Ch«  J.,  Littledale,  Patteson,  and  Williams,  J  J. 
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REX  V.  The  ARCHDEACON  of  MIDDLESEX  and         ims. 

A  Nov,  9. 

Another.  

(3  Adol.  &  Ellis,  615--617 ;  S.  C.  5  N.  &  M.  494 ;  5  L.  J.  (N.  S.)  M.  C.  12.)         C  ^'^^  ] 

A  rule  nisi  having  been  obtained  for  a  mandamus  to  an  arcbdeaoon 
and  surrogate,  to  swear  in  certain  persons  as  cburcbwardens  and  sides- 
men of  a  parish,  it  appeared  by  affidavit  that  the  parties  were  colourably 
elected,  but  that  the  validity  of  the  election  was  disputed ;  that  there 
was  an  usage  in  the  archdeaconry  to  swear  in  the  parties  elected,  on 
a  certain  day  subsequent  to  the  election,  appointed  annually  by  the 
Archdeacon ;  and  that  the  surrogate,  being  applied  to  immediately  after 
the  election  to  swear  in  the  parties,  had  said  that  they  must  wait  till  the 
day  appointed,  but  that  he  would  not  disobey  a  mandamus  from  this 
Court:  Held,  that  this  was  a  refusal,  and  that  the  usage,  if  a  good 
one,  should  be  returned  to  the  mandamus;  and  the  Court  made  the 
rule  absolute,  without  entering  into  the  question  of  the  validity  of 
the  election. 

Sir  W.  W.  Follett  had  obtained  a  rule  in  Easter  Term  last, 
calling  upon  the  Archdeacon,  and  the  official  duly  constituted 
surrogate  of  the  archdeaconry  of  Middlesex,  to  shew  cause  why 
a  mandamm  should  not  issue,  commanding  them,  or  one  of  them, 
or  other  competent  Judge  in  that  behalf,  to  swear  in  James 
Haward  and  Robert  Taylor  as  churchwardens,  and  four  others 
as  sidesmen,  of  the  parish  of  St.  Martin's-in-the-Fields,  in  the 
county  of  Middlesex.  The  affidavits  in  support  of  the  rule 
stated  that  Haward  and  Taylor  were,  on  Easter  Monday  and 
Tuesday,  April  21  and  22,  duly  elected  as  churchwardens,  and 
the  other  four  as  sidesmen,  and  the  result  of  the  scrutiny  on  the 
election  finally  reported  at  a  vestry  meeting  on  the  27th  of  April, 
1885 ;  and  that  they,  after  the  meeting,  had  attended  at  the 
chambers  of  Dr.  Phillimore,  the  surrogate,  and  required  to  be 
sworn  in.  That  Dr.  Phillimore  had  declined  to  swear  them 
until  the  annual  visitation  of  the  Archdeacon,  on  the  19th  of 
May,  had  taken  place,  stating,  however,  that,  although  it  was 
customary  to  wait  till  the  visitation,  the  churchwardens  had 
sometimes  been  admitted  immediately  on  their  election,  if  he 
<Dr.  Phillimore)  were  satisfied  that  it  was  a  case  of  emergency, 
and  adding,  that  he  *  would  obey  the  mandamm  of  the  Court.  [  *r>iG  ] 
Notice  was  then  given  to  him  that  application  would  be  made  to 
the  Court.  There  was  also  an  affidavit  that  Dr.  Phillimore  had, 
on  a  subsequent  day,  stated  that  he  declined  to  swear  in  the 
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Bex         applicants,  on  the  ground  of  the  conflicting  claims  of  other 

rp^g         candidates.     The   affidavits  in  answer  stated  that  it  was  the 

ABCHDEAcoN  immemorial  usage  and  custom  in  the  parish,  and  other  parishes 

Middlesex,   in  the  same  archdeaconry  (of  Middlesex),  that  a  day  should  be 

appointed  by  the  Archdeacon  to  swear  in  the  churchwardens  of 

all  the  parishes,  and  that  the  day  appointed  for  the  present  year 

was  the  19th  of  May.     The  affidavits  in  support  of  the  rule  also 

contained  statements  to  shew  the  due  election  of  the  applicants ; 

and  those  against  the  rule,  to  shew  that  other  candidates  ought 

to  have  been  declared  elected  under  stat.  58  Geo.  III.  c.  69. 

Sir  John  CavipbeU,  Attorney-General,  now  shewed  cause  : 

It  is  true  that,  as  Haward  and  Taylor  have  a  colourable  title, 
the  Court  will  direct  a  mandamus  to  swear  them  in,  without 
deciding  on  the  title  at  this  stage.  But  here  there  has  been  no 
refusal. 

^  Sir  W.  W.  Follett  (with  whom  was  Steer),  contra^  contended 
that  what  had  passed  amounted  to  a  refusal.  He  also  proceeded 
to  argue  that  the  usage  was  not  a  good  answer ;  but  he  was 
stopped  by  the  Court. 

Lord  Denman,  Ch.  J. : 

It  is  to  be  lamented,  either  that  this  motion  was  made,  or  that 
the  opposing  party  did  not  consent  to  the  rule  being  made  abso- 
lute. There  has  been  a  refusal.  ^Yhen  the  party  says,  "  I  will 
[  *ci7  ]  wait,  because  there  is  a  custom,"  he,  in  effect,  refuses.  If  *there 
be  such  a  custom,  he  may  return  it ;  and  to  say  that  he  will 
not  disobey  the  order  of  this  Court,  amounts  to  a  refusal  to 
comply  without  the  order. 

Patteson,  Williams,  and  Coleridge,  JJ.  concurred. 

Rule  absoliUe. 
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Ex    PARTE    DTJFFIELD    and    Another.  1836. 

(3  Adol.  &  Ellis,  617—618 ;  S.  C.  6  N.  &  M.  865.)  Jfoy24. 

The  Court  will  grant  a  mandamus  by  rule  absolute  in  the  first  L  ^^'  J 
instance,  to  compel  the  official  to  administer  the  oath  or  declaration  to 
a  party  claiming  to  have  been  elected  as  chapelwarden  of  a  chapel 
(imder  a  local  Act,  conferring  upon  the  officer  elected  the  power  of 
a  churchwarden  for  the  purposes  of  the  chapel),  though  other  parties 
claim  to  have  been  elected. 

LUMLEY  moved  for  a  mandamus  commanding  the  o£Scial 
principal  of  the  royal  peculiar  and  exempt  jurisdiction  of  the 
collegiate  church  of  Wolverhampton,  and  his  surrogate,  or 
other  competent  Judge,  to  administer  the  declaration  appointed 
by  gtat.  5  «&  6  Will.  IV.  c.  62,  s.  9,  to  William  Duffield  and 
Joseph  Waltho,  as  chapelwardens  of  the  chapel  of  St.  John, 
Wolverhampton.  By  the  a£Sdavits  in  support  of  the  rule,  it 
appeared  that  the  chapel  was  within  the  jurisdiction  ;  that  it  was 
erected  under  a  local  Act,  which  directed  an  election,  by  the 
inhabitants,  of  chapelwardens  for  the  chapel,  who  were  to  have 
the  same  power  of  making  rates,  and  for  other  purposes  relating 
to  the  chapel,  and  the  repairs  and  ornaments  thereof,  as  the 
churchwardens  or  chapelwardens  of  any  other  church  or  chapel 
in  the  diocese  of  Litchfield  and  Coventry ;  that  Du£Seld  and 
Waltho  were  duly  elected,  but  that  the  validity  of  the  election 
was  disputed,  and  other  parties  claimed  to  be  elected  ;  that  ^at  the  [  *6i8  ] 
instance  of  the  principal  official,  Duffield  and  Waltho  presented 
themselves  to  be  sworn  in,  or  make  the  declaration ;  and  that 
the  official  refused  to  allow  them  to  swear  in  or  qualify. 

Lumley  referred  to  Rex  v.  The  Archdeacon  of  Middlesex  (i). 

Lord  Denman,  Ch.  J. : 

You  are  entitled  to  a  rule  absolute  in  the  first  instance. 

LiTTLBDALB,  Pattbson,  and  Williams,  JJ.  concurred. 

Ride  absolute. 


(1)  AnUy  p.  495 ;  and  see  Ex  parte  Winfield,  arde,  p.  494. 
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1886.  WORLEY  V.  HARRISON  and  BLACK  (1). 

June  12. 
(3  Adol.  &  Bllia,  669—675 ;  S.  C.  5  N.  &  M.  173 ;  1  H.  &  W.  426 ;  5  L.  J. 

[  669  J  (N.  S.)  K  B.  17.) 

By  an  inBtarument  in  writing,  the  two  defendants  jointly  and  separately 
promised  to  pay  to  plaintiff,  or  order,  50/.  by  instalments  for  value 
received ;  and  it  was  declared  that  it  was  intended,  by  the  receivers  and 
givers  of  that  note  of  hand,  that  all  instalments  should  cease  at  plaintifTs 
death.    This  instrument  is  not  a  promissory  note. 

Assumpsit.  The  first  count  stated  that  whereas,  by  a  certain 
agreement  or  instrument  in  writing,  made  heretofore,  to  wit, 
14th  of  May,  1882,  and  dated  that  day,  the  said  defendants 
jointly  and  separately  promised  to  pay  unto  the  plaintifiF  or  her 
order  the  sum  of  501.,  in  the  parts  and  proportions,  on  the 
several  days,  and  at  the  times,  thereunder  mentioned,  being  for 
value  received  by  sundry  household  goods,  &c.,  specified  in  an 
[  '670  ]  inventory  &c.  thereunto  annexed,  by  way  of  instalments,  *in 
manner  and  form  following,  that  is  to  say,  the  sum  of  51. ,  part 
of  the  said  sum  of  50Z.,  at  or  on  the  11th  day  of  October  then 
next  ensuing  the  day  of  the  date  thereof ;  the  further  sum  of  51. , 
other  part  of  the  like  sum,  at  or  on  the  6th  day  of  April,  1888 
(and  so  on  by  half-yearly  instalments  of  51.  every  6th  of  April 
and  11th  of  October) ;  and  the  further  sum  of  5/.,  other  and 
remaining  part  of  the  like  sum  of  50/.,  at  or  on  the  6th  day  of 
April,  1887  ;  **  but  nevertheless  it  was  by  the  said  agreement  or 
instrument  declared,  that  it  was  thereby  considered  and  fully 
intended,  both  by  the  receiver  as  well  as  the  givers  of  that  note 
of  hand,  that  all  installed  payments  thereupon  whatsoever,  from 
and  immediately  after  the  decease  of  the  said  plaintiff,  should 
cease  and  become  null  and  void  to  all  intents  and  purposes, 
against  the  executors,  administrators,  representatives,  or  relatives 
of  the  said  plaintiff^  in  respect  to  her  personal  estate,  OiS  well  as 
all  effects  named,  stated,  and  contained  in  the  said  inventory, 
and  that  no  claim  should  be  made  or  had  thereupon ; "  as,  by 
the  said  agreement  or  instrument,  reference  &c. :  and  the  said 
agreement  or  instrument  being  made  as  aforesaid,  afterwards  to 
wit,  &c.  in  consideration  of  the  premises,  and  that  the  said 
plaintiff,  at  the  request  of  the  said  defendant,  had  then  promised 

(1)  See  Bills  of  Exchange  Act,  1882,  s.  83.— B.  C. 
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the  said  defendant  to  perform  and  fnlfil  the  said  agreement  or      wobley 
instrmnent  in  all  things  on  her  part  to  be  performed  and  ful-     habbisok. 
filled  (mutual  promises) ;  breach,  non*paymentof  the  instalments 
which  by  and  according  to  the  said  agreement  or  instrument 
respectively  became  due  and  were  to  be  paid  on  the  6th  of  April 
and  11th  of  October,  1884,  contrary  to  the  tenor  and  effect  of 
the  said  agreement  or  instrument,  and  of  the  said  promise  *of      [  *<^7i  I 
the  said  defendants.     Second  coimt,  on  an  account  stated. 

Plea.  The  said  defendants,  by  F.  J.  their  attorney,  say  that 
the  said  defendants  did  not  make  the  said  supposed  promissory 
note  in  the  said  first  count  mentioned,  in  manner  and  form  as 
the  plaintiff  hath  in  the  said  first  count  alleged  (conclusion  to 
the  coimtry) ;  and  as  to  the  said  last  count  of  the  said  declara- 
tion &c.  {non  assumpsit). 

The  plaintiff  demurred  specially  to  the  first  plea,  assigning 
for  causes,  that  the  said  plea,  not  being  otherwise  expressed, 
and  not  being  pleaded  as  to  any  particular  count  or  part  of  the 
declaration,  is  to  and  must  be  deemed  and  taken  as  pleaded  to 
the  whole  of  the  said  declaration,  and  in  bar  of  the  whole  action  ; 
wherefis  that  plea  would  at  the  most  be  an  answer  only  as  to  the 
first  count  of  the  said  declaration.  And  also  that  the  defendants 
have  in  that  plea  alleged  that  they  did  not  make  the  said  supposed 
promissory  note  in  the  said  first  count  mentioned,  whereas  that 
count  does  not  mention  any  promissory  note,  but  is  a  count  upon 
the  agreement  or  instrument  in  writing  therein  mentioned,  and 
which  agreement  or  instrument  is  not,  nor  can  it  operate  as,  a 
promissory  note ;  and  also  that  the  said  plea  purports  to  take 
issue  upon  a  certain  fact,  but  which  fact  is  not  alleged  in  the  said 
first  count  of  the  said  declaration.  Joinder  in  demurrer.  Issue 
was  joined  on  the  second  plea. 

[After  argument :] 

LiTTLBDALE,  J.  :  [  674  ] 

As  to  the  first  objection,  I  am  disposed  to  think  that  the  first 
plea,  though  it  expressly  refers  to  the  first  count,  and  answers  ^ 

that  only,  is  pleaded  to  the  whole  declaration.  But  on  this  point 
I  give  no  opinion,  for  I  have  no  doubt  on  the  second.  The 
declaration  does  not  call  the  instrument  a  promissory  note,  nor 

32—2 
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WoBLET  does  the  plaintiff  say  that  the  defendants  made  any  promissory 
Harrison,  note.  It  is  true  that  in  the  instrument  itself  the  words  *^  note 
of  hand "  are  used,  and  it  is  .  said  also  that  the  defendants 
''  promised  to  pay  " ;  but  the  declaration  sets  the  whole  out,  and 
it  then  appears  to  be  on  a  contingency.  It  has  been  remarked 
that  the  contingency  was  one  upon  which  the  liability  was  to 
cease,  not  to  arise :  but  that  is  the  same  thing ;  it  is  not  an 
engagement  to  pay  at  all  events.  The  calling  it  a  "  note  of 
hand  "  is  nothing :  we  see  that  it  is  not  the  instrument  which  is 
technically  called  a  promissory  note.  The  plea  therefore  denies 
a  fact  which  is  not  in  issue  at  all.  If  this  be  merely  an  agree- 
ment, the  defendants  had  no  right,  by  their  plea,  to  put  such  a 
technical  construction  on  it. 

Patteson,  J. : 

The  instrument  makes  the  instalments  payable  on  a  con- 
tingency :  it  might  have  happened  that  not  one  farthing  might 
have  become  due,  as  if  the  plaintiff  had  died  between  the  14th  ^of 
May,  1882,  and  the  11th  of  October  following.  That  is  clearly  a 
contingent  liability;  and  the  instrument  is  therefore  not  a 
promissory  note.  Then  is  it  so  called  in  the  declaration  ?  No. 
That  is  studiously  avoided,  except  where,  from  the  necessity  of 
following  the  language  of  the  instrument,  the  words  "  note  of 
[  «675  ]  hand  "  are  used.  Then  the  first  plea  *says  that  the  defendants 
did  not  make  the  said  promissory  note  in  manner  and  form  as 
the  plaintiff  hath  in  the  first  count  alleged ;  but  the  first  count 
contains  no  such  allegation :  the  plea  therefore  tenders  no  issue 
on  any  allegation  in  the  declaration.  As  to  the  other  objection, 
I  wish  not  to  be  supposed  to  think  that  it  is  not  a  good  ground 
of  special  demurrer ;  since,  if  the  .first  were  the  only  plea  on  the 
record,  it  could  hardly  be  considered  so  necessarily  confined  to 
the  first  count,  as  that  the  plaintiff  might  sign  judgment  for 
want  of  a  plea  to  the  second.  I  can  conceive,  though  with  some 
difficulty,  a  case  in  which  a  plea,  in  the  same  form  as  the  first 
plea  here,  would  answer  more  counts  than  one. 

Williams,  J. ; 

As  to  the  first  objection:    the  language  of  the  instrument 
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certainly  is,  that  the  defendants  jointly  and  separately  promised      Woblbt 

to  pay  (which  is  the  common  form  of  a  promissory  note),  and     habrisok. 

the  instrument  is  called  '^  a  note  of  hand  "  ;  this  expression  is 

not  given  in  the  declaration,  but  in  the  instrument  itself,  which 

is  there  set  out.     The  defendants  assume  that  they  have  a  right 

to  call  this  a  promissory  note.    Taking  the  instrument  altogether, 

the  money  is  payable  upon  a  contingency.     The  first  plea  follows 

neither  the  language  of  the  instrument,  nor  the  description  of  it 

given  in  the  declaration.    As  to  the  other  point  on  which  my 

learned  brothers  entertain  a  doubt,  I  shall  decline  giving  any 

opinion. 

Judgment  for  the  pimntiff. 


CHITTENDEN  v.  WALKER.  im. 

(3  Adol.  &  Ellis,  691—693.)  JuneU, 

Parties  in  a  cause  referred  all  matters  in  difference  to  an  arbitrator,  [  ^^^  J 
with  power  to  him  to  direct  a  verdict  or  nonsuit,  and  to  order  the 
defendant,  although  there  should  be  a  nonsuit  or  a  verdict  for  him,  to 
pay  any  money,  or  do  any  other  act  which  should  be  just  and  equitable ; 
the  costs  of  the  suit  and  the  costs  of  the  reference  to  abide  and  follow 
the  event  of  the  award.  The  arbitrator  directed  a  nonsuit ;  but  awarded 
that  the  defendant  oughtto  pay  the  plaintiff  25/.,  and  ordered  him  to  do  so : 

Held,  that  the  defendant  was  entitled  to  his  costs  of  the  suit,  and  the 
plaintiff  to  those  of  the  reference. 

By  agreement  between  the  parties  in  this  cause,  it  was  ordered, 
by  the  Lord  Chief  Justice,  that  all  matters  in  difference,  as  well 
legal  as  equitable,  between  them,  should  be  referred  to  a 
barrister,  who  should  say  whether  a  verdict,  and  if  so  for  what 
sum,  should  be  entered  for  the  plaintiff,  or  whether  the  plaintiff 
should  be  nonsuited,  or  a  verdict  entered  for  the  defendant^ 
''  the  said  arbitrator  being  at  liberty,  although  he  shall  find  that 
a  nonsuit  or  verdict  ought  to  be  entered  for  the  defendant,  to 
direct  him  the  said  defendant  to  pay  any  sum  of  money,  or  to  do 
any  such  act  as  he  shall  consider  *just  and  equitable.'*  And  it  [  *692  ] 
was  ordered,  ''  that  the  costs  of  the  said  suit  and  the  costs  of  the 
reference  shall  abide  and  follow  the  event  of  the  said  award." 

The  arbitrator  awarded  as  follows :  "  I  do  find  that  the  said 
action  is  not  maintainable,  and  I  do  award  and  direct  that  a 
judgment  of  nonsuit  be  entered  therein  ;  but  I  do  also  find  that 
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Chittbnden  the  said  defendant  ought  to  pay  the  sum  of  252.  to  the  said 
Walkbb.  plaintiff,  and  I  do  award  and  direct  that  the  Baid  defendant  do 
pay  to  the  said  plaintiff  the  sum  of  25L  on  or  before  "  &c.  On 
taxation  of  costs,  the  Master  allowed  the  plaintiff  his  costs  of 
the  reference,  and  allowed  the  defendant  no  costs,  either  of  the 
reference  or  of  the  action. 

Sir  W.  W.  Follett  now  moved,  on  behalf  of  the  defendant, 
for  a  rule  to  shew  cause  why  the  Master  should  not  review  his 
taxation.  He  contended  that,  upon  the' finding  of  the  arbitrator, 
it  was  impossible  to  say  that  the  event  of  the  award  was  in 
favour  of  one  party  or  the  other,  and  therefore  the  plaintiff  could 
not  be  entitled  to  costs :  In  re  Leeming  and  Fearnley  (i).  Boodle 
V.  Davies  (2) ;  and  that  no  distinction  could  be  drawn  between 
the  costs  of  tl^e  suit  and  of  the  reference,  both  being,  by  the 
order,  dependent  together  upon  one  and  the  same  event. 

Piatt  shewed  cause  in  the  first  instance  : 

It  is  erroneously  assumed  that  there  can  be  no  award  here  as 
to  any  matter  apart  from  the  action.  All  matters  in  difference 
are  referred ;  and  here  is  a  distinct  award  that  the  defendant 
[  *693  ]  ought  to  pay,  and  that  he  do  pay,  25/.  to  the  ^plaintiff.  Upon 
the  whole,  then,  the  plaintiff  has  succeeded,  and  ought  to  have 
costs,  though  the  award  does  not  give  him  the  verdict:  Anou., 
1  Smith  (3).  It  is  as  if  there  were  a  declaration  with  several 
counts,  and  he  had  recovered  upon  one. 

Lord  Denman,  Ch.  J. : 

The  Master  has  thought  that  he  could  not  divide  the  costs  of 
the  reference  from  those  of  the  action,  ^ye  think  he  may  ;  and 
that  the  plaintiff  ought  to  have  the  costs  of  the  reference  on 
which  he  has  succeeded,  and  the  defendant  those  of  the  action 
which  has  been  found  not  maintainable. 

LiTTLEDALE,  Patteson,  and  Williams,  JJ.  concurred. 

Rule  acco^'dingly  (4). 

(1)  39  E.  E.  516  (5  B.  &  Ad.  403).  (4)  See  Eardfey  v.  Sieer,  41  E.  E> 

(2)  P.  367,  ante  (3  A.  &  E.  200).  726  (2  Cr.  M.  &  E.  327) ;  Daw9Mt  v. 

(3)  1  Smith,  426.  Oarrett,  8  Dowl.  P.  C.  624. 
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MANN   V.   LANG,    COWDEROY,  and    HENSHAW,       »M6. 

Executors  op  Penman.  — 

(3  Adol.  &  ElHs,  699—706 ;  S.  C.  5  N.  &  M.  202 ;  1  H.  &  W.  441 ;  4  li.  J.         C  ^^  J 

«      (N.  S.)  K.  B.  210.) 

Upon  issue  joined  on  a  plea  by  an  executor  of  plene  iidministravit,  the 
amount  of  the  stamp  upon  the  probate  is  admissible  in  evidence. 

Per  LiTTLEDALE,  J. :  It  does  not,  of  itself,  furnish  primd  fuoie 
evidence  of  the  amount  of  effects  which  have  come  to  the  executor's 
hands. 

Per  Lord  Denmak,  Ch.  J. :  If  there  be  evidence  of  a  long  acquiescence 
by  the  executor,  without  redemanding  any  of  the  dut}%  it  is  primd 
facie  evidence  of  sudi  amount ;  but  it  is  not  of  itself  evidence  of  such 
amount. 

Per  Patteson,  J. :  It  is  not  such  primd  fade  evidence,  even  if  a 
long  acquiescence  is  shewn. 

Assumpsit.  The  defendants  (besides  other  pleas,  as  to  which 
no  question  arose  at  this  stage  of  the  proceedings)  pleaded  plem 
administravitf  except  as  to  2002.  Replication,  that  the  defen- 
dants had,  at  the  commencement  of  the  suit,  effects  beyond 
&c.  Issue  thereon.  On  the  trial  before  Coleridge,  J.,  at  the 
Middlesex  sittings  in  this  Term,  there  was  conflicting  testimony 
as  to  the  value  of  certain  effects  of  the  testator  which  the  defen- 
dants admitted  to  have  come  to  their  hands  as  executors.  On  the 
part  of  the  plaintiff,  evidence  was  tendered  of  the  amount  of  the 
stamp  impressed  upon  the  *probate,  which  was  22Z.  (i).  The  [  *700  ] 
defendants'  counsel  objected  to  the  reception  of  this  evidence,  on 
the  ground  that  it  did  not  tend  to  prove  the  actual  receipt  of 
assets  by  the  executors.  The  learned  Judge  received  the  evidence; 
and,  in  summing  up,  he  put  it  to  the  jury  as  evidence  of  what 
the  executors  thought  at  the  time,  pointing  out  that  they  must 
be  taken  as  knowing  that  they  ought  to  include  debts  owing  to 
the  testator ;  but  that,  including  these,  it  must  be  taken  as  their 
opinion  of  the  amount  they  ought  to  prove  for,  and  that  the 
stamp  liability  made  it  their  interest  not  to  overstate  that 
amount.  The  jury  gave  a  verdict  for  the  plaintiff  on  all  the 
issues,  finding  that  the  defendants  had,  at  the  commencement 
of  the  action,  1722.  98.  8d.,  beyond  the  2002.,  unaccounted  for, 
that  the  gross  receipts  were  5862.  11«.,  and  the  whole  damages 

(1)  See  stat.  55  Geo.  III.  c.  184,      value  of  800/.  and  under  the  value  of 
schedule,  part  iii.  "Probate,  of  the      1000/."     "Duty  22/." 
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Majtn        498Z.  18s.  4id.     In  this  Term,  a  rule  nisi  was  obtained  for  a  new 
Lang.,       trial,  on  the  ground  of  the  reception  of  improper  evidence. 

Piatt  now  shewed  cause  : 

There  was  evidence,  besides  the  stamp,  that  the  amount  of 
assets  received  was  as  large  as  that  found  by  the  jury :  the  rule, 
therefore,  can  be  made  absolute  only  on  the  assumption  that 
the  stamp  duty  was  not  admissible  in  evidence  at  all ;  it  will  not 
be  enough  to  establish  that,  if  taken  alone,  it  would  be  insuffi- 
cient. Any  act  or  word  of  the  defendants  may  be  adduced  in 
evidence  against  them.  This  is  at  least  an  admission  that  one 
side  of  the  account,  that  of  receipts,  amounted  to  not  less  than 
8002.,  and  the  jury  found  receipts  only  to  the  amount  of  5861.  lis. 
[  •701  ]  In  Curtis  v.  *Hiint  (i)  Lord  Tenterdbn  treated  the  stamp  as 
primd  Jade  evidence  that  the  executor  had  received  the  smallest 
sum  for  which  the  stamp  could  be  required.  Now  here  it  is  put 
only  as  primd  facie  evidence.  It  shews  the  expectation  enter- 
tained by  the  executor  at  the  time  of  proving  the  will ;  and,  in 
the  absence  of  proof  that  he  has  since  applied  for  a  remission, 
the  jury  might  be  warranted  in  presuming  that  the  expectation 
had  been  realised.  Foster  v.  Blakelock  (2)  is  to  the  same  effect 
as  Curtis  v.  Hunt  (i),  and  is  relied  on  in  2  Starkie  on  Evidence, 
822,  754,  (ed.  2).  An  executor  is  not  bound  to  include  bad  debts 
in  his  estimate  of  the  effects  :  Moses  v.  Crafter  (3).  The  stamp, 
therefore,  was  evidence,  though  it  might  not,  by  itself,  have 
been  sufficient. 

Kelly y  contra: 

Perhaps  this  evidence  could  not  be  absolutely  shut  out :  but  it 
does  not  constitute  a  primd  facie  proof;  for  it  could  not  shew  the 
amomit  of  assets  actually  received,  which  is  the  question  upon 
which  this  issue  turned.  The  stamp  shews  simply  the  expecta^ 
tions  of  the  executor  as  to  one  side  of  the  account.  In  Steam  v. 
MiUs  (4)  a  nonsuit  was  entered  (instead  of  a  new  trial  being 
granted,  which  is  the  application  here),  because  the  inventory 
given  in  by  the  executors,  on  the  occasion  of  proving  the  will, 

(1)  1  Car.  &  P.  180.  (3)  4  Car.  &  P.  524. 

(2)  29  E.  B.  258  (5  B.  &  C.  328).  (4)  4  B.  &  Ad.  657 ;  1  N.  &  M.  4.16. 
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was  received  as  evidence  of  the  assets  in  the  hands  of  one  of       Makn 

them.     There  Littledale  and  Pabke,  JJ.,  threw  doubts  upon       lanq* 

Foster  v.  Blakelock  (i) ;   and   they  pointed  out  that  the  Stamp 

Act  made  no  allowance  for  debts  due  from  the  deceased,  nor  for 

debts  due  to  him  but  not  yet  recovered.     But,  if  *the  stamp  be       [  ^702  ] 

not  pHnid  facie  evidence,  it  proves  nothing  at  all,  even  by  way 

of  corroboration,  and  therefore  should  not  be  admitted. 

Lord  Denman,  Ch.  J. : 

This  is  a  motion  for  a  new  trial,  on  the  ground  that,  upon 
issue  joined  on  a  plea  of  plene  administravity  evidence  of  the 
amoimt  of  the  stamp  on  the  probate  has  been  improperly 
received.  The  question  is,  whether  such  evidence  was  admissible 
at  all.  Upon  principle  alone,  I  think  it  is  admissible ;  if  it  is 
admitted,  the  Judge  makes  his  remarks  to  the  jury  upon  the 
effect ;  and  here  the  remarks  made  are  not  objected  to.  There 
have  been  several  cases  on  the  point,  and  these  shew  a  conflict 
of  opinion.  In  Curtis  v.  Hunt  {2),  Lord  Tenterden  held  such 
evidence  to  be  not  merely  admissible,  but  prima  facie  evidence 
of  the  amoimt  of  assets.  That  was  decided  at  Nisi  Prius,  in 
1824 ;  but  there  the  probate  was  dated  in  1796 ;  there  had  been 
twenty-eight  years'  acquiescence  in  the  payment  of  the  duty,  and, 
after  such  a  lapse  of  time,  it  was  reasonable  to  say  that  the 
acquiescence  of  the  parties  interested  supplied  a  strong  proof. 
I  think,  therefore,  that  Lord  Tenterden  was  right.  It  was 
matter  to  go  to  the  jury,  calling  for  an  answer.  The  next  case, 
in  point  of  time,  was  Foster  v.  Blakelock  {\).  There,  there  was 
some  evidence,  besides  the  probate,  of  acquiescence  by  the 
executor,  and  of  something  said  by  the  testator.  What  the 
testator  said,  of  course,  could  not  prove  assets.  Another  objec- 
tion, besides  that  founded  on  the  reception  of  evidence,  was  taken 
at  the  trial ;  and  the  rule  was  moved  for  on  both  objections  and 
refused,  Lord  ^Tenterden  merely  saying  that  the  stamp  was  [  'ros  ] 
presumptive  evidence  which  might  have  been  rebutted,  but  that 
in  the  absence  of  any  answer  he  thought  it  sufficient.  Both  Mr. 
Justice  Batley  and  Mr.  Justice  Holroyd  concurred  in  refusing 
the  rule ;  the  former,  however,  is  reported  to  have  entered  only 

(1)  29  E.  E.  258  (5  B.  &  C.  328).  (2)  1  Car.  &  P.  180. 
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Uaks  into  the  other  point,  and  the  latter  is  not  reported  to  have 
X.AK6.  expressed  any  reasons.  Subsequently  came  the  case  of  Steam  v» 
Mills  (1).  That  was  an  action  against  an  executor;  and  the 
question  was,  whether  there  was  evidence  to  fix  him  upon  a  plea 
of  plene  adminiatravit.  Mills,  the  executor  who  pleaded  this 
plea  (2),  resided  away  from  the  testator's  property.  An  inventory 
given  in  by  the  executors,  on  occasion  of  proving  the  will,  waa 
offered  in  evidence,  not  signed  by  the  executors ;  and  no  goods 
were  shewn  to  have  passed  actually  into  Mills's  hands.  There 
the  amount  in  the  inventory,  upon  which  probate  was  obtained, 
was  held  to  be  no  evidence  that  Mills  had  received  any  effects. 
The  question  respecting  the  stamp  became  immaterial.  It  may 
be  difficult  to  draw  a  line,  so  as  to  fix  a  time,  before  which  the 
probate  would  not,  and  after  which  it  would,  constitute  sufficient 
evidence.  Yet,  after  a  certain  time,  acquiescence  would  be  the 
strongest  evidence  that  the  amount  had  come  to  the  hands  of 
the  party  acquiescing.  It  is  however  clear  that,  for  some 
purposes,  the  probate  is  admissible  evidence ;  it  shews  one  side 
of  the  account,  even  where  it  might  not  in  itself  be  ttufficient 
evidence.  The  learned  Judge  therefore  appears  to  me  to  have 
acted  rightly;  for  the  evidence  was  admissible,  and  that  is 
enough. 

[^  704  ]  LiTTLEDALE,  J.  : 

The  executor  here  is  liable  only  to  the  amount  of  the  assets 
received  by  him.  The  question  is,  how  the  amount  is  to  be 
proved?  Here  the  stamp  upon  the  probate  was  given  in  evi- 
dence;  and  it  is  said  that  it  is  priind  facie  evidence  of  the  amount 
of  assets  received.  I  have  little  difficulty  in  saying,  that  it  is 
not  such  evidence.  The  object  of  the  Act  was,  that  wills  should 
be  proved  within  a  certain  time.  A  stamp  duty  is  paid  on  the 
probate  by  the  executor.  He  may  be  supposed  to  say,  *'  I  expect 
that,  if  all  debts  owing  to  the  testator  be  paid,  and  the  tangible 
property  should  turn  out  to  be  so  much,  then  the  amount  which 
I  receive  will  be  so  much ;  but,  as  I  know  that  he  owes  money, 
I  cannot  tell  whether  there  will  be  assets."     That  is  the  effect  of 

(1)  4  B.  &  Ad.  6d7;  1  N.  &  M.  (2)  The  other  executor  had  suffered 

436.  judgment  by  default. 


VOL.  XLii. J      18S5.     K.  B.     8  AD.  &  EL.  704—705,  507 

the  probate :  debts  will  be  received ;  some  property  may  not  be        Manx 

at  all  convertible  into  assets:  the  executor  says  only,  "This  is        lano, 

what  I  expect  on  one  side  of  the  account,  if  all  be  realised ;  but 

I  cannot  say  what  the  balance  of  the  whole  will  be."     There  is 

a  provision  (i)  in  favour  of  the  executor,  if  it  turn  out  that  a 

higher  stamp  duty  has  been  paid  than  is  required  by  the  real 

value  of  the  property :   the  executor  having  paid  the  duty  with 

his  own  money,  the  commissioners  are  to  make  him  an  allowance 

if  it  appear  not  likely  that  he  will  receive  it  back  from  the  estate. 

I  cannot  say  that  the  probate  is  not  admissible :  but  it  is  not 

prima   facie  evidence  of  "the  amount  of  assets.     In  Ctirtia  v. 

Hunt  {2)  many  years  had  expired  since  the  probate.    In  Foster  y. 

Blukelock{s),  I  agree  with  my  Lord  Chief  Justice  that  the  point 

was  not  much  considered ;  and  the  decision  there  as  to  the  stamp 

seems  not  *to  have  been  acquiesced  in,  when  Sttaru  v.  Mills  (4)       [  •705  ] 

was  before  this  Court.     According  to  one  report  of  that  case  (5), 

I  do  not  distinctly  say  there,  that  I  do  not  concur  in  Foster  v. 

Blakehck iz) ,  but  my  brother  Parke  does  state  so;  according  to 

the  other  report  (6),  I  do,  but  he  does  not.     The  two  reports, 

however,  may  come  to  nearly  the  same  thing.     My  opinion  is, 

that  the  stamp  on  the  probate  is  not  prima  fcuie  evidence  of  the 

amount  of  assets. 

Patteson,  J. : 

The  issue  here  is,  whether  the  defendants  have  fully  administered 
the  assets  which  have  come  to  their  hands,  not  those  which  may 
come.  To  establish  the  negative  the  plaintiff  must  prove,  not 
merely  that  the  assets  existed,  but  that  they  came  to  the  hands 
of  the  defendants.  Then  the  question  arises,  whether  the  stamp 
on  the  probate  be  sufficient  evidence  of  this.  With  all  possible 
respect  for  the  authority  of  Lord  Tenterden,  and  no  man  feels 
more  respect  for  it  than  I  do,  I  cannot  concur  with  his  decision  in 
Curtis  V.  Hunt  {2),  I  do  not  think  that  the  stamp  is  any  evidence 
by  itself,  even  where  a  long  time  has  elapsed ;  but  I  cannot  say 
that  it  is  inadmissible.   If  the  executors  had  said  what  is  implied 

(1)  Stat.  55  Geo.  III.  c.  1»4,  s.  40.  (4)  4  B.  &  Ad.  657 ;  1  N.  &  M.  436. 

(2)  I  Car.  &  P.  180.  (5)  4  B.  &  Ad.  663. 

(3)  29  E.  R.  258  (5  B.  &  C.  328).  (6)  1  N.  &  M.  442. 
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by  the  stamp,  we  could  not  hold  that  evidence  of  their  having 
said  so  was  not  receivable.  It  would  not,  of  itself,  be  sufficient 
evidence ;  but  it  is  receivable  on  a  plea  of  pletie  admini^traviu 
A  plaintiff  may  have  judgment  for  assets,  qtmndo  acciderint:  the 
means  now  in  the  executors'  hands  may  be  exhausted,  but  there 
may  be  other  effects  not  yet  come  to  their  hands.  *I  cannot  see 
how  a  man's  saying,  that  assets  will  come  to  his  hands,  is 
evidence  that  assets  have  come  to  his  hands.  I  confess  I  think 
Curtis  V.  Hunt  (i)  and  Foster  v.  Blakelock  (2)  bad  law  as  to  the 
present  point ;  and  I  concur  in  what  is  said  upon  the  latter  in 
Steam  v.  Mills  (3). 


WiLLUMS,    J.: 

The  question  is,  whether  this  evidence  was  admissible  at  all,  as 
to  which  I  feel  very  little  doubt.  The  contending  decisions  are  all 
beside  the  point  which  we  are  now  to  determine.  The  amount  of 
weight  to  which  such  evidence  is  entitled  is  for  the  Judge  and 
jury;  but  it  is  altogether  ulterior  to  the  question  of  admissibility. 
Whether  it  proved  more  or  less,  it  was  impossible  to  reject  it. 
On  the  ground  taken  by  the  counsel  for  the  defendants,  namely, 
that  the  evidence  amounts  to  no  more  than  the  executor  saying 
that  his  present  impression  was  that  the  funds  would  amount  to 
so  much,  it  is  impossible  to  say  that  it  was  not  admissible. 


(1)  1  Car.  &  P.  180. 

(2)  29  R.  E.  258  (5  B.  &  C.  328). 

(3)  4  B.  &  Ad.  657 ;  1  N.  &  M. 
436.  The  decision  in  Steam  v.  Mills 
was  that  the  inventory,  which — 
according  to  the  practice  of  the 
old  Prerogative  Coui-t — had  to  be 
exhibited  before  obtaining  probate, 
was  not,  in  itself,  evidence  of  assets 
having  come  to  hand.  It  would 
appear,  on  putting  together  the  two 


Rtde  discharged^ 

reports,  that  both  Parke,  J.  and 
LirPLEDALE,  J.  expressed  disap- 
proval of  the  decision  in  Foster  v. 
Blakelock,  as  to  the  stamp  being 
evidence  of  the  amount  received. 
Compare  the  observations  of  Lord 
Craitworth  in  Lazonhy  v.  Rawstm 
(1854)  4  De  a.  M.  &  G.  566;  2 
Sm.  &  G.  267;  24  L.  J.  Ch.  482, 
484.— E.  C. 
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Ex  PARTE  SMYTH  (1).  ^ggg 

(3  Adol.  &  Ellis,  719—724 ;  S.  C.  5  N.  &  M.  145  ;  1  H.  &  W.  417.)  June  16. 

Where  a  cause  has  been  brought  before  the  Judicial  Committee  of  the  r  719  i 
Privy  Council  on  appeal  from  the  Court  of  Arches,  and  the  Judicial 
Committee  has  decided  in  favour  of  the  appeal,  at  the  same  time  retaining 
the  principal  cause,  and  ordering  the  unsuccessful  party  to  appear 
absolutely,  subject  to  the  approbation  of  the  King  in  Council,  which 
approbation  has  been  afterwards  given,  this  Court  cannot,  on  a  sugges- 
tion of  error  in  the  decision,  issue  a  mandamus  to  the  Privy  Council  to 
receive  a  petition  for  a  rehearing  of  the  appeal. 

Nor  will  the  Court  issue  a  prohibition  to  the  Conmiittee,  on  a  com- 
plaint that  they  have  exceeded  their  jurisdiction  in  ordering  the  party 
to  appear  absolutely ;  it  not  being  shewn  that  they  have  either  trans- 
gressed the  general  law  of  the  land,  or  interfered  in  any  matter  not  of 
ecclesiastical  cognisance. 

The  wife  of  the  above  party  instituted  a  suit  against  him  in 
the  Consistory  Court.  He  appeared,  and  made  a  protest,  which 
was  overruled ;  but  the  Judge  refused  to  direct  that  he  should 
appear  absolutely,  or  to  admit  the  wife's  libel.  The  wife  appealed 
to  the  Arches  Court,  where  it  was  decreed  that  the  appeal  was 
not  in  due  time  and  place.  She  then  appealed  to  the  Court  of 
Delegates,  which  (in  June,  1832)  decided  against  the  appeal,  and 
remitted  the  cause  to  the  Arches  Court.  It  was  ultimately 
brought  again  into  the  Consistory  Court,  the  Judge  of  which 
Court  decreed  to  proceed  as  if  there  had  been  no  appeal.  The 
wife  then  tendered  her  libel  with  additional  articles,  and  proposed 
amendments.  The  Court  rejected  these ;  and  she  appealed  to  the 
Court  of  Arches,  which  pronounced  in  favour  of  the  appeal,  and 
retained  the  principal  cause.  Mr.  Smyth  then  *appealed  to  the  [  '720  ] 
King  in  Privy  Council,  and  his  Majesty  referred  the  subject- 
matter  of  appeal  to  the  Judicial  Committee  of  the  Privy  Council. 
The  appeal  was  heard  there  on  the  12th  of  last  February ;  and 
the  Committee  announced  in  open  Court  its  intention  to  report  to 
the  King  in  favour  of  the  appeal,  and  to  submit  also,  as  part  of 
their  report,  that  the  principal  cause  should  be  retained  before 
the  Judicial  Committee,  and  that  Smyth  should  appear  absolutely; 
and  they  ordered  him  so  to  appear  on  a  certain  day,  if  his 

(1)  Cited  by  Lord  Penzance  in  4  Q.  B.  Div.  697,  732.;  affd.  (1881) 

Ctmbe  V.  Edwards  (1878)  3  P.  D.  6  App.  Cas.  424,  50  L.  J.  Q.  B.  611, 

103,  129;  and  by  Thesigeb,  L.  J.,  — B.  C. 
in  Martin  v.  Mackonochie  (0.  A.  1879) 
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Ex  parte  Majesty  should  confirm  the  report.  Mr.  Smyth  then  prayed  to 
be  heard  on  his  petition  against  his  being  ordered  to  appear 
^  absolutely,  but  this  was  refused.   On  a  subsequent  day,  he  stated 

to  the  Judicial  Committee  that  he  intended  to  petition  the  King 
in  Council  not  to  confirm  the  decision,  and  requested  them  not 
to  transmit  their  report  to  the  King  till  the  expiration  of  fifteen 
days,  the  usual  time  for  appeal  from  an  inferior  to  a  superior 
Ecclesiastical  Court  (stat.  24  Hen.  YIII.  c.  12) ;  but  this  was 
refused.  On  the  17th,  he  sent^  a  petition  to  the  Secretary  of 
State,  praying  that  his  Majesty  would  not  decide  on  the  report 
till  the  expiration  of  the  fifteen  days.  In  answer,  he  was  informed 
that  the  Privy  Council  never  received  petitions  as  to  any  case 
which  had  been  argued  and  decided  upon  in  open  Court.  The 
report  of  the  Judicial  Committee  was  confirmed  by  the  King  in 
Council,  February  28rd;  after  which  Mr.  Smyth  transmitted 
another  petition  to  the  Lord  President  of  the  Council,  praying 
relief,  and  shewing  that  the  report  was  (as  he  conceived)  unjust 
and  erroneous.  The  Lord  President  declined  to  interfere,  for 
reasons  similar  to  those  given  in  the  answer  to  the  preceding 
application;  and  another  petition,  to  the  same  effect  with  the 
last,  being  sent  to  the  Lords  of  the  Council,  with  a  prayer 

»[*72i  ]  *that  it  might  be  laid  before  the  King  in  Council,  a  like  answer 
was  returned. 

Kennedy,  in  the  last  Term  (Aprilpl5th),  moved  for  a  rule  to 
shew  cause  why  a  mandamus  should  not  issue  to  the  Lords 
of  the  Privy  Council  to  receive  the  petition  of  Mr.  Smyth, 
and  forthwith  to  lay  it  before  his  Majesty  in  Council : 

This  Court  could  have  exercised  such  an  authority  over  the 
Court  of  Delegates,  if  the  proceeding  complained  of  in  the  petition 
had  taken  place  there;  it  may  therefore  issue  a  mandamus  to  the 
Judicial  Committee,  which  is  substituted  for  the  delegates,  under 
stats.  2  &  8  Will.  IV.  c.  92,  s.  8,  and  8  &  4  Will.  IV.  c.  41,  s.  8. 
It  is  the  right  of  any  subject  to  lay  a  petition  before  the  King  in 
Council,  especially  where  the  complaint  is  of  injustice  in  the 
proceedings  of  a  court;  and  the  application  here  is  only  that  the 
'Privy  Council  may  be  directed  to  receive  the  petition,  not  that 
they  should  be  ordered  to  rehear  the  case.     The  motion  is  not 
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like  that  in  Blx  parte  Morgan  (i),  where  a  mandamus  was  asked      Ex  parte 
for  to   compel  a  court  to  grant  a  new  trial.    Here  the  only 
object  is  to  obtain  a  hearing  on  the  question,  whether  or  not         » 
the  cause  should  be  reheard. 

(LiTTLEDALE,  J. :  If  this  had  been  a  case  before  the  Delegates, 
the  course  would  have  been  to  apply  for  a  commission  of  review ; 
and  that,  if  granted,  would  have  gone,  not  to  the  same  Delegates, 
biit  to  others.) 

The  proceeding  by  commission  of  review  was  abolished  by  stat. 
2  &  3  Will.  IV.  c.  92,  s.  3,.  which  transferred  the  powers  of  the 
Court  of  Delegates  to  the  King  in  Council;  but  that  statute 
enacted  that  every  judgment  and  decree  there  made  should 
have  *such  and  the  like  force  and  effect  in  all  respects  as  if  [  722  ] 
made  and  pronounced  by  the  High  Court  of  Delegates:  and, 
therefore,  in  a  case  like  the  present,  some  ulterior  remedy  ought 
to  be  given. 

Loud  Denman,  Ch.  J. : 

On  the  very  statement  in  support  of  this  motion  we  have  no 
power.  A  court  of  competent  jurisdiction  has  decided  in  this 
case.  If  we  were  to  interfere  in  the  manner  suggested,  we  might 
as  well  call  upon  the  Lord  Chancellor  to  revise  any  decision  he 
makes,  or  upon  any  other  Court  to  reconsider  its  judgments. 
The  rule  cannot  be  granted. 

LiTTLEDALE,  J.  : 

When  cases  of  this  kind  were  referred  to  the  Court  of  Dele- 
gates, a  party  dissatisfied  with  their  judgment  might  have 
applied  for  a  commission  of  review ;  but  I  have  no  notion  that 
this  Court  can  now  accomplish  the  object  of  such  a  commission 
by  a  mandamus. 

Patteson,  J. : 

This  Court  will  undoubtedly  take  care  that  other  Courts  shall 
do  justice ;  but  I  never  heard  that  we  could  compel  any  Court  to 

(1)  2  Chitty,  250, 
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Ex  parte      rehear  a  case  already  decided,  which  is,  in  effect,  the  object 
of  this  motion. 

Coleridge,  J.  concurred. 

Rule  refiised. 

In  the  same  Term  Mr.  Smyth,  having  been  served  with  a 
monition  from  the  Judicial  Committee  to  appear  and  attend  the 
proceedings  on  the  appeal,  made  another  motion  (i),  in  person, 
[  *723  ]  the  nature  and  grounds  of  which  will  *be  sufficiently  explained 
by  the  judgment.  With  respect  to  the  authority  and  practice  of 
the  Ecclesiastical  Courts,  he  cited  Wood's  Inst.,  Book  4,  c.  1, 

Cur.  adv.  vult. 

LiTTLEDALE,  J.,  now  delivered  the  judgment  of  the  Court  : 

In  this  case  Mr.  William  Henry  Carmichael  Smyth  has  moved 
for  a  rule  nuti,  prohibiting  the  Judicial  Committee  of  the  Privy 
Council  from  proceeding  in  a  suit  originally  instituted  in  the 
Consistory  Court  of  London  against  Mr.  Smyth  by  his  wife,  and 
which  was  brought  before  the  Court  of  Arches  by  an  appeal  on 
her  part,  and  afterwards  before  the  King  in  Council,  by  an  appeal 
on  the  part  of  Mr.  Smyth,  and  referred  by  his  Majesty  to  the 
Judicial  Committee. 

The  ground  of  appeal  by  Mrs.  Smyth  was  the  refusal  of  the 
Judge  of  the  Consistory  Court  ''  to  admit  additional  articles  to 
her  libel,  and  to  assign  to  hear  on  admission  of  the  said  libel  so 
altered,  and  of  the  additional  articles,  the  by-day."  The  Court 
of  Arches  decided  in  favour  of  Mrs.  Smyth.  The  Judicial 
Committee,  on  appeal,  have  reversed  that  decision,  but  have  gone 
on  further  to  retain  the  principal  cause,  and  to  direct  Mr.  Smyth 
to  appear  absolutely. 

This  last  part  of  their  decree  forms  the  ground  of  the  present 
application.  It  is  admitted  that  the  suit  is  solely  of  ecclesiastical 
cognisance,  and  no  matter  has  arisen  in  the  progress  of  the  suit 
which  interferes  with  that  cognisance ;  but  it  is  alleged  that  the 
Judicial  Committee  have  exceeded  their  jurisdiction  in  decreeing 
Mr.  Smyth  to  appear  absolutely,  the  question  of  such  appearance 

(1)  May  12th.    Before  Littledale,  Patteson,  and  Coleridge,  JJ. 
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not  being  in  any  way  the  subject  of  appeal.    It  appears  that  this      Ex  parte 
question  had  been  the  subject  of  a  ^former  appeal  to  the  Court  of       .  ^^^^ ' 
Delegates,  and  had  been  decided  in  favour  of  Mr.  Smyth,  on  the 
ground  that  that  appeal  was  not  brought  in  due  time. 

In  the  present  appeal  the  prayer  of  both  parties  is,  that  the 
principal  cause  should  be  retained.  The  Judicial  Com- 
mittee have  retained  it,  and  have  decreed  Mr.  Smyth  to 
appear  absolutely. 

Whether  they  are  right  in  so  decreeing  or  not  is  a  question  of 

practice,  not  of  jurisdiction.    The  temporal  Courts  cannot  take 

notice  of  the  practice  of  the  Ecclesiastical  Courts,  or  entertain  a 

question  whether,  in  any  particular  cause  admitted  to  be  of 

ecclesiastical  cognisance,  the  practice  has  been  regular.    The 

only  instances  in  which  the  temporal  Courts  can  interfere  by  way 

of  prohibiting  any  particular  proceeding  in  an  ecclesiastical  suit, 

are  those  in  which  something  is  done  contrary  to  the  general  law 

of  the  land,  or  manifestly  out  of  the  jurisdiction  of  the  Court. 

The  proceeding  here  complained  of  comes  within  neither  of  these 

heads,  and  therefore  we  are  of  opinion,  that  the  rule  prayed  for 

ought  not  to  be  granted. 

Rtde  refused, 

[A  similar  application  was  subsequently  made  by  Mr.  Smyth 
in  person  to  the  Court  of  Exchequer,  and,  after  hearing  Mr. 
Smyth,  the  Judges  of  the  Court  gave  their  judgments  as  follows :] 

LOBD  AbINGBB,   C.  B.  :  [2  Cr.  M.  &  R. 

753  1 

Although  I  am,  ex  officio,  one  of  the  Judicial  Committee  of  the 
Privy  Council,  yet,  not  having  ever  been  summoned,  I  shall  feel 
no  hesitation  in  giving  my  judgment  in  this  case.  I  must  defer 
to  the  authorities  and  the  dicta  of  the  learned  men  who  have  laid 
it  down  that  the  Courts  of  Common  Pleas  and  Exchequer  have 
power  to  issue  writs  of  prohibition ;  but  it  is  unnecessary  in  the 
present  case  to  give  an  opinion  on  that  point.  Assuming,  how- 
ever, that  this  Court  has  the  power  to  issue  writs  of  prohibition, 
the  question  is,  whether  there  is  here  any  case  made  out  which 
calls  upon  the  Court  to  interfere.  The  grievance  *which  is  [  *754  ] 
alleged  is,  that  the  Judicial  Committee  came  to  a  wrong  decision 
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Ex  parte      (I  do  not  say  that  they  have)  in  a  matter  in  which  they  had 

Smyth 

jurisdiction.  Mr.  Smyth  says,  that  they  had  no  jurisdiction; 
but  in  that  he  is  mistaken.  They  have  the  power  to  remove  the 
original  suit  into  their  own  Court,  and  there  to  retain  it,  and  take 
cognizance  of  it,  in  the  same  way  that  the  Court  of  Delegates 
might  have  done.  If  so,  they  have  jurisdiction  in  the  case.  If 
they  have  made  a  mistake,  whether  in  some  interlocutory  matter 
or  in  their  final  judgment,  we  cannot  remedy  it;  this  Court 
cannot  sit  in  appeal  upon  it.  I  might  have  said,  that  it  is  not 
very  consistent  with  our  law  to  give  a  Court  an  original  juris- 
diction and  no  power  of  appealing  to  some  other  Court  to  have  its 
judgment  reversed.  The  error,  if  any,  is,  that  the  judgment  is 
erroneous ;  not  that  the  Court  had  not  jurisdiction ;  but  this 
Court  is  not  a  court  of  error.  The  matter  complained  of  is  matter 
of  practice,  which  is  never  the  ground  for  prohibition,  though  it 
may  be  sometimes  of  a  writ  of  error.  The  Court  has  jurisdiction 
of  the  cause,  and  has  power  to  make  decrees  and  orders  in 
regard  to  it. 

Parke,  B.  : 

Although  I  am  also  a  member  of  the  Privy  Council,  I  was  not 
present  and  took  no  part  in  the  proceedings  in  this  particular 
cause,  and,  therefore,  I  have  no  hesitation  in  giving  my  judgment 
upon  it.  I  perfectly  concur  with  the  Lord  Chibf  Baron  in  the 
view  he  has  taken  of  this  case.  It  may  be  conceded,  that  the 
Court  of  Exchequer  has  power  to  grant  the  writ  of  prohibition  in 
cases  where  it  is  shewn  that  an  inferior  Court  is  proceeding  beyond 
its  jurisdiction ;  and,  it  may  be  conceded  also,  that  a  party  is 
entitled  to  the  writ  of  prohibition,  not  as  a  matter  of  discretion, 
but  ex  debito  justitia.  All,  however,  that  we  are  called  upon  to 
do  is,  to  see  that  the  inferior  Court  does  not  exceed  its  jurisdiction. 
But  this  was  a  matter  over  which  the  Judicial  Committee  had 
[  *75r>  ]  jurisdiction.  *The  fallacy  lies  in  supposing  that  the  act  com- 
plained of  was  an  adjudication  upon  the  prior  proceedings  upon 
appeal,  whereas  it  was  a  distinct  step  taken  in  the  cause  after  it 
was  removed.  On  the  appeal  being  lodged,  the  Judicial  Com- 
mittee might  either  remit  or  retain  the  cause.  If  they  decide  on 
retaining  it,  the  cause  goes  on  before  the  surrogates  of  the 
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Judicial  Committee,  by  virtue  of  their  jurisdiction  in  the  cause,      Ex  parte 

Smyth 

which  may  be  called  in  this  respect  an  original  jurisdiction.  In 
this  case  they  have  retained  the  cause,  and  have  ordered  the 
Court  below  to  transmit  the  proceedings  into  their  Court ;  and 
having,  by  virtue  of  that  removal,  obtained  jurisdiction  in  the 
cause,  they  make  an  order  that  Mr.  Smyth  shall  appear  absolutely. 
That  order  may  be  wrong,  as  to  which  I  give  no  of)inion ;  but, 
whether  right  or  wrong,  it  is  a  step  taken  by  the  Court,  having 
competent  jurisdiction,  in  the  cause.  If  the  law  of  the  country 
allowed  of  any  appeal  from  this  decision,  the  matter  complained 
of  might  or  might  not  be  the  subject  of  an  appeal.  But  the  law 
supplies  no  court  of  appeal,  and  if  the  decision  is  wrong,  it  is 
without  a  remedy;  but  I  am  far  from  thinking  that  it  is 
wrong.  This  is  a  step  taken  in  the  cause  over  which  the 
Court  had  jurisdiction. 

Aldebson,  B.  : 

I  am  of  the  same  opinion.  It  may  be  conceded  that  this  Com*t 
has  jurisdiction  to  issue  a  prohibition,  if  the  Judicial  Committee 
exceeded  their  jurisdiction.  The  matter  was  brought  before  the 
Committee  by  both  parties.  The  prayer  of  Mr.  Smyth  was,  that 
the  Court  should  retain  the  cause  and  dismiss  him  from  all 
further  observance  of  justice  therein :  Mrs.  Smyth  prayed  them 
to  retain  and  to  grant  her  alimony.  So  that  both  parties  refer 
the  cause  to  the  decision  of  the  Judicial  Committee  of  the  Privy 
Council,  and  require  them  to  proceed  in  the  cause.  Incidentally 
the  Committee  has  taken  a  step  in  a  matter  of  form  in  the  course 
of  the  proceedings.  *The  Court  had  jurisdiction,  and  if  there  [  •ToB  j 
was  any  thing  really  wrong,  they  have  committed  an  error  in  a 
matter  of  practice  over  which  we  have  no  jurisdiction. 

GuBNBY,  B.,  concurred. 

Ride  refused. 
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1835.  REX  V.  HEWES. 

June  16, 
(3  Adol.  &  Ellia,  720—732 ;  S.  C.  5  L.  J.  (N.  S.)  M.  0.  45.) 

*-         ^  This  Court  wiHl  not  issue  a  7nandamu»  to  a  oourt  of  cnminal  juris- 

diction, to  alter  the  minutes  of  a  verdict  according  to  the  fact,  or  to 
cancel  an  alteration  in  the  minutes,  on  a  representation  that  the  verdict 
was  erron^usly  entered  at  the  trial. 

As  where  a  jury  at  Sessions,  on  an  indictment  for  poisoning  horses, 
found  a  verdict  of  *'  Guilty  by  mischance,"  and  were  then  told  by  the 
chairman  that  they  must  say  either  guilty  or  not  guilty,  whereupon 
they  brought  the  defendant  in  guilty,  and  recommended  him  to  mercy 
on  the  ground  that  he  had  no  malicious  intent  but  administered  the 
material  to  benefit  the  condition  of  the  horses ;  upon  which  finding  and 
explanation  a  verdict  of  guilty  was  entered. 

Byles,  in  the  last  Term,  obtained  a  rale  calling  on  the  justices 
and  clerk  of  the  peace  of  the  county  of  Suffolk  to  shew  cause  why 
a  mandamus  should  not  issue,  commanding  them  to  cancel  the 
alteration  made  by  the  said  clerk  of  the  peace  in  the  minute  of 
the  verdict  given  by  the  jury  upon  the  trial  of  Robert  Hewes 
before  the  said  justices  at  Bury  St.  Edmond's,  on,  &c.  or  to  alter 
the  minutes  of  the  verdict  so  given,  according  to  the  fact.  By 
the  affidavits  in  support  of  the  rule  it  appeared  that  Hewes  was. 
indicted  at  the  Bury  Sessions  for  feloniously,  unlawfully,  and 
maliciously  killing  three  mares  of  the  value  &c.,  of  the  goods  of,. 
&c.,  by  mixing  a  deadly  poison  called  bryony  root  (another  count 
gave  a  different  name  to  the  material)  with  chaff,  bran,  and  bean 
meal,  of  which  the  said  mares  ate,  and  became  poisoned  and 
died.  The  jury  returned  a  verdict  of  "  Guilty  by  mischance," 
which  the  clerk  of  the  peace  entered  in  his  minute  book.  The 
defendant's  counsel  submitted  that  the  verdict  was  a  special  one^ 
and  amounted  in  law  to  an  acquittal.  After  some  observation 
from  the  counsel  for  the  Grown,  the  chairman  told  the  jury  that 
they  must  find  the  defendant  either  guilty  or  not  guilty,  and 
requested  them  to  reconsider  their  verdict.  They  retired,  and 
afterwards  brought  in  a  verdict  of  ^^  Guilty,  but  recommended  to 
mercy."  The  chairman  asked  them  on  what  grounds  they  made 
the  recommendation,  and  they  said,  ^'  We  recommend  to  mere}* 
[  *726  ]  on  the  ground  ''^that  he  did  not  do  it  with  a  malicious  intent,  but 
did  it  to  benefit  the  condition  of  the  horses."  The  defendant 
was   then  sentenced  to  two  years'  imprisonment.     One  of  the 
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jurymen  now  made  affidavit  that  the  jary  recommended  to  mercy  Bbx 
because  they  believed  that  the  prisoner's  intent  was  as  stated  by  hrwbs. 
them  to  the  chairman.  The  clerk  of  the  peace,  in  an  affidavit 
filed  in  opposition  to  the  rule,  stated  that  he  did  not  record  the 
verdict  first  offered  by  the  jury,  but  entered  a  note  of  its  having 
been  offered  in  his  minute  book,  as  a  memorandum  of  the 
proceedings,  and  not  as  a  record;  and  that  he  recorded  the 
second  verdict,  with  the  recommendation  to  mercy,  on  the  indict- 
ment, in  the  usual  manner,  after  which  the  chairman  conferred 
with  the  other  justices,  and  then  asked  the  jury  the  reason  of 
their  recommendation.  The  present  motion  was  first  made 
in  the  Bail  Court  before  Williams,  J.,  who  referred  it  to  the 
full  Court. 

B.  Andrews  (with  whom  was  S.  Taylor)  now  shewed  cause ; 
and  after  the  facts  of  the  case  had  been  stated,  the  Court  called 
upon  Byles  to  support  his  rule. 

ByleSy  contra  : 

It  is  true  that,  where  a  record  is  returned  to  this  Court  by  writ 
of  error,  the  Court  cannot  amend  it.  But  this  motion  is  made 
on  the  ground  of  the  authority  which  the  Court  possesses,  as  the 
supreme  criminal  tribunal,  to  correct  inferior  Courts  in  matters 
of  practice;  as,  for  example,  to  direct  the  Sessions  to  enter 
continuances  and  hear  an  appeal,  or  to  allow  costs  of  maintenance 
to  the  appellant  against  ''^an  order  of  removal,  where  the  appeal  [  *787  ] 
is  decided  in  his  favour.  In  Rex  v.  The  Jtisticea  of  the  West 
Riding  (i)  Lord  Dbnman,  Ch.  J.,  said :  '^  I  have  always  understood 
that  this  Court  had  authority  to  interfere  for  the  purpose  of 
seeing  that  no  illegal  practice  prevailed  at  the  Sessions  to  prevent 
the  hearing  of  an  appeal."  A  similar  authority  must  exist  in 
the  case  of  a  criminal  proceeding. 

(Patteson,  J. :  The  Court  wiU  compel  justices  by  mandamics 
to  hear,  where  they  have  improperly  refused  to  do  so ;  and  will 
oblige  them,  incidentally,  to  do  whatever  is  necessary  to  such 
hearing. 

(1)  5  B.  &  Ad.  671. 
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Bbx  Williams,  J.:  But  the  Court  will  not  prescribe  to  them  the 

HE^Rg.      mode  in  which  they  shall  hear  and  determine.) 

It,  in  the  present  case,  the  verdict  had  been  not  guilty,  and  the 
chairman  had  told  the  jury  that  they  must  find  a  verdict  of 
guilty,  would  not  this  Court  have  interfered  ? 

(LiTTLEDALE,  J. :  There  is  no  such  power.  If  we  are  to  exercise 
it,  the  Legislature  must  give  it  to  us.) 

The  Court  has  a  general  visitatorial  power  over  the  practice  of 
justices:  Rex  v.  The  J^tsticea  of  Wiltshire  (i)^  Suppose,  here, 
the  case  had  been  one  of  an  offence  more  directly  against  the 
State,  and  in  which  the  Crown  was  the  real  as  well  as  nominal 
prosecutor ;  very  great  injustice  might  be  done  if  the  chairman 
could  act  as  in  this  case,  and  the  Court  of  King's  Bench  were 
precluded  from  interfering. 

(Williams,  J. :  Li  a  case  of  larceny,  or  a  case  of  sedition,  if 
the  chairman  at  Sessions  were  alleged  to  have  misdirected  the 
jury  by  giving  the  wildest  misdescription  of  the  offence,  how 
could  we  interfere  ?) 

A  misdirection  would  be  before  verdict,  and  therefore  different 
from  the  proceeding  in  question.  Here  a  sufficient  verdict  had 
[  ♦728  ]  been  given,  viz.  "  Guilty  by  mischance,"  *and  the  question  was, 
how  it  ought  to  be  entered  up.  The  entering  it  was  a  ministerial 
act,  with  which  the  chairman  had  no  right  to  interfere.  It  ought 
to  have  been  entered  according  to  the  legal  effect  of  the  finding, 
without  regard  to  any  particular  expression  at  variance  with  that 
effect.  In  Foster  v.  Jackson  (2)  it  is  said,  "  But  wheresoever  a 
jury  doth  begin  with  a  special  matter,  and  after  makes  a  geneml 
conclusion  upon  it,  contrary  to  that  which  the  law  and  the  Court 
do  judge  upon  the  special  matter,  found  by  them,  or  on  the  other 
side,  when  they  begin  with  a  direct  verdict,  and  yet  after  deduce 
a  special  matter,  which  is  contrary  to  their  direct  verdict,  or  in 
law  proves  the  truth  contrary  to  their  general  verdict  premised, 

(1)  10  East,  404.  (2)  Hob.  53. 
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and  closed  them  up,  with  submitting  the  whole  to  the  judgment  Rbx 
of  the  Court,  as  in  this  case  it  is ;  in  both  these  cases  the  special  .  heweb. 
matter  makes  the  verdict  and  overrules  the  general.'*  And  this 
is  consistent  with  what  is  said,  upon  the  third  point  as  to  the 
verdict,  in  Priddle  and  Napper's  case(i).  Here,  the  finding  of 
''  Guilty  "  was  a  conclusion  inconsistent  with  the  special  matter 
found  at  the  same  time,  and  should  have  been  overruled  by  it. 

(Patteson,  J. :  It  is  not  uncommon  for  a  jury  to  add  something 
to  their  verdict,  as  was  done  here :  the  usual  course  then  is,  not 
to  treat  the  finding  as  a  special  verdict,  but  explain  its  effect 
to  the  jury,  and  take  a  general  verdict.  Here  the  first  verdict 
should  have  been  not  guilty.) 

The  explanation  finally  given  by  the  jury  was  consistent  with  the 
finding  of  not  guilty. 

(Williams,  J. :  My  difficulty  when  the  motion  was  made  was 
that,  if  this  application  were  granted,  it  would  lead  to  a  motion 
for  a  new  trial  in  every  criminal  *case  where  any  thing  had  been       [  •Tas  ] 
done  against  law  in  the  Court  below.) 

Greater  inconvenience  would  follow  from  the  refusal.  Besides, 
in  this  case,  the  first  verdict  had  been  minuted  by  the  clerk  of 
the  peace,  and  was  therefore,  in  effect,  recorded.  Lord  Tenterden 
says,  in  Rex  v.  Carlile  (2),  "  We  also  gave  our  opinion,"  &c.,  *'  as 
well  because  it  is  impossible  that  a  verdict  should  be  recorded  at 
the  time  it  is  given,  the  record  of  it  being  necessarily  an  act 
subsequent  to  the  delivery  of  the  verdict  by  a  jury,  as  because 
there  is  no  time  fixed  by  law  for  the  recording  of  a  verdict ;  the 
practice  being,  that  a  minute  of  the  verdict  should  be  entered 
forthwith  by  the  officer  of  the  Court,  and  entered  of  record  with 
the  other  proceedings  at  some  subsequent  time,  when  a  formal 
record  of  the  whole  may  be  required.  And  the  minute  so  entered 
is  considered  by  the  Court  in  which  the  proceeding  takes  place  as 
evidence  of  the  verdict,  although  the  record  may  not  have  been 
regularly  drawn  up  in  form.'*  The  minuting,  therefore,  of  the 
first  verdict,  in  this  case,  was  as  if  a  verdict  of  not  guilty  had 
been  recorded.    The  jury  was/wwcfM^  officio. 

(1)  11  Co.  Bep.  13  a.  (2)  2  B.  &  Ad.  364. 
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Rex  (Patteson,  J. :  Supposing  that  the  Court  of  Quarter  Sessions 

HEWB9.      ^^^  oven  made  up  their  record,  is  there  any  decision  which  shews 

that  they  could  not  alter  it  ?    And  have  you  any  authority  for 

saying  that  this  Court  can  direct  the  alteration  you  apply  for  ?) 

The  proceedings  already  mentioned  as  to  appeals  shew  it. 

(Patteson,  J. :  I  do  not  consider  them  any  instance.) 

MeUish  v.  Richardson  (i),  Salter  v.  Slcule  (2),  and  France  v. 
Parry  (3),  seem  to  be  unfavourable  to  an  interference  with  the 
[  *730  ]  record  in  the  manner  prayed  for ;  but  those  *cases  came  before 
the  Courts  on  writs  of  error,  and  not  on  applications  for  a 
mandamus.  In  Hex  v.  Carlile  (4)  it  is  not  clear  that  the  Court 
would  not  have  granted  a  maiidamus  to  amend  the  record,  if  a 
different  course  had  not  been  adopted  by  consent  of  the 
Attorney-General. 

(LiTTLEDALE,  J. :  I  do  not  know  that  they  would.) 

In  Com.  Dig.  Mandamus  (A.),  it  is  laid  down  that  '^the  Court 
of  B.  B.  has  power  to  amend  all  extrajudicial  errors,  which  tend 
to  the  breach  of  the  peace,  oppression  of  the  subject,  or  other 
misgovernance." 

(LiTTLEDALE,  J.  I  The  reference  there  is  to  James  Bagg*s 
case  (5),  which  had  nothing  to  do  with  the  jurisdiction  over 
criminal  Courts.  And  Lord  Ellesmere's  observation  (6)  on  the 
passage  referred  to  in  that  case  appears  to  me  very  correct.) 

In  Rex  V.  The  Justices  of  Middlesex^  In  re  Bowman  (7),  this  Court 
directed  the  Court  at  Clerkenwell  to  make  up  a  record  of  conviction, 
for  the  purpose  of  enabling  a  defendant  to  plead  auterfois  convict. 

LiTTLEDALE,    J.  (S)  : 

I  am  of  opinion  that  we  have  no  power  to  do  what  is  asked  in 

(1)  9  Bing.  125.  Bep.  part  11,  vol.  6,  98  a,  u,  (B). 

(2)  1  A.  &  E.  608.  (7)  39  R.  R.  736  (6  B.  &  Ad.  1113.) 

(3)  1  A.  &  E.  615.  (8)  Lord  Dbnman,  Ch.  J.,  having 

(4)  2  B.  &  Ad.  971.  been    absent   while   the    case   was 

(5)  11  Go.  Rep.  98  a.  argued,  gave  no  judgment. 

(6)  Cited  in  Frafler's  edition  of  Co. 
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this  case.  It  is  true  that  this  Court  has  a  general  superintendence  Bex 
over  courts  of  criminal  jurisdiction ;  but  we  must  see  that  that  hbwbs. 
is  exercised  in  the  manner  in  which  we  may  exercise  it  by  law. 
As  to  the  example  which  has  been  given  of  a  mandamus  to  enter 
continuances  and  hear  an  appeal,  that  is  granted  merely  to  put 
the  inferior  Court  in  motion  for  the  purpose  of  deciding  a  case : 
and  so  the  ^mandamtis  in  Rex  v.  The  Justices  of  Middlesex  (i)  was  [  'TSi  ] 
only  to  make  up  a  record  for  the  purpose  of  enabling  a  party  to 
plead  atiterfois  convict.  Here  the  object  of  the  application  is,  to 
oblige  the  Court  of  Quarter  Sessions  to  do  a  particular  thing; 
namely,  to  cancel  the  alteration  made  in  the  verdict  by  the  clerk 
of  the  peace,  or  to  alter  the  minutes  of  the  verdict  according  to 
the  fact.  But,  in  the  latter  case,  how  is  it  to  be  ascertained 
what  the  alteration  ought  to  be?  Must  the  Court  below  be 
applied  to  to  determine  whether  the  verdict  is  to  be  considered  a 
special  one,  or  a  verdict  of  acquittal  ?  And,  if  the  alteration  said 
to  have  been  made  by  the  clerk  of  the  peace  were  cancelled,  what 
would  remain?  I  rest  my  judgment,  however,  upon  the  broad 
ground  that  we  have  no  right  to  interfere  in  this  respect  with  the 
practice  of  the  Court  below.  It  constantly  happens  at  the  Assizes, 
where  a  verdict  is  given  in  the  manner  in  which  the  jury  here 
found  their  first  verdict,  that  the  Judge  directs  how  it  shall  be 
entered :  if  a  motion  for  a  mandamus  were  entertained  in  such  a 
case  as  this,  parties  would  come  from  every  court  of  criminal 
jurisdiction  in  the  kingdom,  to  have  records  altered.  If  any 
injustice  has  been  suffered  in  the  particular  case,  application 
must  be  made  to  the  Secretary  of  State.  To  comply  with  this 
motion  would  exceed  any  thing  that  has  yet  been  done  by  the 
Court.  Nothing  has  been  adduced  in  support  of  it  but  analogies, 
which  I  think  fail. 

Pattbson,  J. : 

No  authority  or  real  analogy  has  been  cited  in  support  of  this 
motion,  and  we  cannot  extend  *our  jurisdiction.     The  case  of  a       [  *732  ] 
mandamus  to  enter  continuances  and  hear  is  not  like  this.    There 
the  justices  are  ordered  merely  to  hear  an  appeal,  and  to  enter 
continuances,  because  those  are  necessary  to  enable  them  to  hear. 

(1)  39  R.  R.  736  (5  B.  &  Ad.  1113). 
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Rkx         So,  in  the  present  case,  if  it  were  necessary  for  the  defendant  to 

Mm 

Hewes.  have  a  record  made  up,  and  the  o£Scer  refused  to  do  it,  the  party 
having  a  right  to  avail  himself  of  the  record  might  apply  for  iBk 
mandamus,  as  in  Hex  v.  The  Justices  of  Middlesex  (i).  I  have 
always  understood  that  this  Court  might  send  a  mandamus  to  an 
inferior  Court  to  do  its  duty,  in  general  terms ;  but  not  to  do  a 
particular  thing,  as  to  make  an  alteration  here  or  there  in  the 
clerk  of  the  peace's  minutes.  If  the  jury  in  this  case  really  meant 
to  acquit,  the  proper  course  is  to  apply  to  the  Secretary  of  State. 

Williams,  J.: 

This  Court  will  grant  a  mandamus  to  the  Sessions  to  hear^ 

where  they  have  declined  to  hear  at  all ;  but  not  for  the  purpose 

of  prescribing  to  them  in  what  manner  they  shall  direct  their 

inquiry.     So  a  mandamus  may  be  granted  to  make  a  rate,  but 

not  to  make  an  equal  rate.    The  writ  is  granted  only  to  set 

parties  in  motion  where  they  have  refused  to  act.    The  application 

here  is  not  for  that  purpose,  but  to  interfere  with  the  exercise  of 

jurisdiction  by  the  Sessions,  in  a  manner  which  there  is  no 

authority  to  warrant. 

Rule  discharged. 


1S35.  REX  V.  EGBERTS. 

June  17. 
(3  Adol.  &  Ellis,  771—783 ;  S.  C.  5  N.  &  M.  130 ;  1  H.  &  W.  444 ;  4  L.  J. 

[  771  ]  (N.  S.)  M.  0.  118.) 

By  the  charter  of  the  borough  of  Caernarvon,  the  constable  of  the 
castle  of  C.  for  the  time  being  was  to  be  mayor  of  the  borough,  sworn 
to  the  King  and  the  burgesses,  and  who,  having  first  taken  oath  to 
preserve  the  King's  rights,  should  swear  to  the  burgesses  to  preserve 
their  liberties,  and  faithfully  do  the  things  appertaining  to  the  office 
of  mayoralty. 

Where  after  a  demise  of  the  Crown,  and  before  the  expiry*  of  the 
statutory  period  continuing  former  concessions,  &c.,  the  King  granted 
letters  patent  to  the  existing  constable,  renewing  his  appointment,  and 
continuing  him  in  the  office,  that  was  a  new  appointment,  and  required 
a  new  swearing  in  to  complete  his  title  as  mayor. 

This  was  an  information  in  the  nature  of  a  quo  warranto^ 
calling  upon  the  defendant  to  shew  by  what  authority  he  claimed 

(1)  39  B.  B.  736  (5  B.  &  Ad.  1113). 
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o  use,  &c.,  the  ofSce  of  mayor  of  the  borough  of  Caernarvon,  on 
the  29th  of  September,  2  Will.  lY.,  and  thence  to  the  filing  of 
this  information. 

First  plea.  That  by  letters  patent  under  the  Great  Seal,  bear- 
ing date  at  Flynt,  8th  of  September,  12  Edw.  I.,  the  said  King 
Edward  (i)  did,  for  himself  and  his  heirs,  ''^will  and  grant  that  his 
town  of  Caernarvon  should  be  thenceforth  a  free  borough,  and 
that  his  men  of  the  said  town  should  be  free  burgesses,  and  that 
the  constable  of  his  castle  of  Caernarvon,  who  should  be  for  the 
time,  should  be  the  mayor  of  that  borough,  sworn,  as  well  to  his 
said  Majesty,  as  to  the  same  burgesses,  who  (oath  for  preserving 
his  said  Majesty's  rights  being  first  taken)  should  swear  to  the 
same  burgesses  upon  the  Gospels  of  God,  that  he  would  preserve 
the  liberties  of  the  same  burgesses  granted  by  his  said  Majesty, 
and  faithfully  do  those  things  which  to  the  mayoralty  belong  in 
the  same  borough.  The  plea  then  alleged  the  acceptance  of  the 
letters  patent,  and  that  they  were  still  in  force :  and  that  after- 
wards, to  wit,  28th  of  April,  52  Geo.  III.,  by  other  letters  patent 
of  that  date,  his  late  Majesty  George  III.  did  give  and  grant  unto 
Henry  William,  now  Marquis  of  Anglesey,  and  then  Earl  of 
Uxbridge,  the  office  or  offices  of  constable  or  keeper  of  his  said 
Majesty's  castle  at  Caernarvon,  and  him,  the  said  Henry  William, 
constable  or  keeper  of  the  castle  of  Caernarvon  aforesaid  did 
ordain,  make,  depute,  and  constitute,  by  those  letters  patent,  to 
have,  enjoy,  exercise,  and  occupy  the  office  aforesaid,  with  all  its 
rights,  liberties,  privileges,  and  appurtenances,  unto  the  said 
Henry  William,  by  himself  or  by  his  sufficient  deputy  or  deputies, 
during  his  said  Majesty's  pleasure :  and  *that,  after  the  granting 
of  the  said  last  mentioned  letters  patent,  to  wit,  22nd  of  July, 
1812,  at  a  certain  Court  of  the  said  borough  of  Caernarvon,  duly 


Bex 

V, 
BOBBRTS. 


[  •772  ] 


[  •773  ] 


(1)  The  words  of  the  original 
charter,  which  were  referred  to  in 
argument,  were  as  follows :  **  Sciatis 
qu6d  volumus  et  concedimus  pro 
nobis  et  hseredibns  nostris,  quud 
TiUa  nostra  deKaeraarvon  de  ccetero 
liber  burgus  sit,  et  homines  nostri 
ejusdem  viUse  liberi  sint  burgenses ; 
et  quod  constabularius  castri  nostri 
de    Kaemaryon,  qui    pro    tempore 


fuerit,  sit  major  burgi  illius  juratus 
tam  nobis  quam  eisdem  burgensibus, 
qui  prius  preestito  sacramento  de 
juribus  nostris  conservandis  eisdem 
burgensibus  juret,  super  Dei  evan- 
gelia,  quud  ipse  libertates  ejusdem 
[eisdem  F]  burgensibus  a  nobis  con- 
cessas  conservabit,  et  fadet  fideliter 
ea  quae  ad  officium  ma j  oris  pertinent 
in  eodem  burgo.'' 
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Rbx         holden  in  and  for  the  said  borough,  the  said  Henry  William 
RoBERTR.     became  and  was  sworn,  as  well  to  our  said  sovereign  lord  the 
King,  as  to  the  burgesses  of  the  said  borough  of  Caernarvon ; 
and,  oath  being  first  taken  to  preserve  the  rights  of  his  said 
Majesty,  did  then  and  there  swear  to  the  said  burgesses,  upon 
the  Gospels  of  God,  that  he  would  preserve  the  liberties  of  the 
said  burgesses,  so  granted  to  them  the  said  burgesses  as  afore- 
said,   and   faithfully  do  those  things   which  to  the  office  of 
mayoralty  belong,  in  the  same  borough,  and  did  then  and  there 
take  all  other  oaths  in  that  behalf  requisite  and  usually  adminis- 
tered and  taken :  that,  afterwards,  to  wit,  29th  of  January,  1820, 
George  III.  died,  and  George  IV.   succeeded  him:   that  the 
Marquis  of  Anglesey,  from  the  28th  of  April,  52  Geo.  III.,  until 
and  at  the  demise  of  George  III.,  by  virtue  of  the  letters  patent 
granted  to  him  by  George  III.,  and  of  the  statute  in  such  case 
made  and  provided,  held  the  office  of  constable  under  the  Crown 
during  pleasure,  and  was,  by  virtue  thereof,  mayor:  that,  by 
virtue  of  the  said  letters  patent  granted  to  him  by  George  III., 
and  of  the  statute  in  such  case  &c.,  notwithstanding  the  demise 
of  George  III.,  he  continued  and  was  entitled  to  hold  the  office 
of  constable  during  the  pleasure  of  George  IV.,  and  by  virtue 
thereof  continued  to  be  mayor :  that  afterwards,  to  wit,  26th  of 
June,  1830,  George  IV.  died,  and  William  IV.  succeeded  him : 
that  the  Marquis  of  Anglesey,  from  the  death  of  George  III. 
until  and  at  the  death  of  George  IV.,  by  virtue  of  the  letters 
patent  granted  to  him  by  George  III.  and  the  statute  in  such 
case  &c.,  held  the  office  of  constable  under  the  Crown  during 
[  •774  ]      pleasure,  *and  was  by  virtue  thereof  mayor :  that,  by  virtue  of 
the  letters  patent,  so  to  him  &c.,  and  of  the  statutes  in  such  case 
&c.,  notwithstanding  the  demise  of  George  IV.,  he  continued  and 
was  entitled  to  hold  the  office  of  constable  during  the  pleasure  of 
William  IV.,  for  the  space  of  six  months  next  after  the  demise  of 
George  IV.,  unless  sooner  removed  or  discharged  by  William  IV., 
and  by  virtue  thereof  to  be  mayor :  that,  by  virtue  of  the  letters 
patent  granted  to  him  by  George  III.,  he  continued  constable  and 
mayor  until,  afterwards,  and  before  the  expiration  of  six  months 
from  and  after  the  passing  of  a  certain  Act  of  Parliament,  made  in 
the  first  year  of  the  reign  of  the  now  King  (1  Will.  IV.  c.  6),  to  wit, 
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on  the  10th  of  January,  1  Will.  IV.,  by  certain  other  letters  patent,  Bkz 
dated  the  day  aud  year  last  aforesaid,  reciting  the  said  grant  of  robbbts. 
George  III.,  his  present  Majesty,  declaring  himself  graciously 
pleased  to  renew  the  said  appointment,  and  to  continue  the  said 
Henry  William  in  the  said  office,  did  give  and  grant  unto  the  said 
Henry  William  (setting  out  the  grant,  which  was  to  the  same  effect 
as  the  grant  of  George  UI.) :  and  that  afterwards,  and  before  the 
filing  of  this  information,  to  wit,  on  the  day  and  year  last  aforesaid, 
at  a  certain  Court  (allegation,  in  the  same  terms  as  before,  that 
the  Marquis  was  again  sworn) :  and  that,  from  the  making  of  the 
last-mentioned  letters  patent  hitherto,  the  Marquis  of  Anglesey 
hath  held,  used,  and  exercised,  and  been  entitled  to,  and  still 
doth  hold,  &c.,  and  is  entitled  to  the  said  office  or  offices  of 
constable  and  mayor:  That,  after  the  making  of  the  letters 
patent  of  George  HI.,  and  whilst  the  Marquis  was  such  con- 
stable and  such  mayor,  viz.,  21st  of  July,  1828,  the  Marquis,  by 
deed  of  that  date,  did  duly  appoint  the  defendant  his  deputy,  to 
exercise  the  said  office  or  offices  of  constable  of  the  said  castle, 
and  mayor  of  the  *said  borough :  and  that,  after  the  execution  of  [  *775  ] 
that  deed,  viz.,  28th  of  July,  1829,  at  a  certain  Court  of  the  said 
borough,  duly  held  in  and  for  the  said  borough,  the  defendant, 
as  such  deputy,  became  and  was  sworn  (allegation,  that  the 
defendant  was  sworn,  in  the  same  terms  as  in  the  allegations 
respecting  the  oaths  of  the  Marquis) :  and  that,  after  the  making 
of  the  letters  patent  of  the  10th  of  January,  1881,  to  wit,  on  the 
day  and  year  last  aforesaid,  the  Marquis  again  duly  appointed 
and  continued  the  said  defendant  deputy  of  him  the  said 
Marquis,  so  being  such  constable  &c.,  and  as  such  mayor  &c. 
as  aforesaid,  to  exercise  the  said  office  or  offices  of  constable 
&c.,  and  mayor  &c.  By  virtue  whereof  he  the  said  defendant, 
continually,  from  the  time  of  his  being  first  appointed,  hath  been 
and  still  is  entitled  to  use  and  exercise  the  said  office  of  mayor  of 
the  said  borough  of  Caernarvon,  as  such  deputy  &c. ;  and  there- 
upon, and  by  virtue  of  the  premises,  he  the  said  defendant, 
on  the  said  29th  of  September,  2  Will.  IV.,  &c.,  and  by  that 
warrant,  &c. 

Fourth  replication  to  first  plea.     That  the  defendant  did  use, 
&c.,  on  the  said  29th  of  September,  after  the  expiration  of  six 
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Rex  calendar  months  next  after  passing  of  an  Act  of  Parliament 
Roberto,  made  in  1  Will.  IV.,  and  entitled  &c.  (1  Will.  IV.  c.  6) ;  and  that 
the  Marquis  was  not  sworn,  and  did  not  take  the  oath  required 
by  the  charter,  at  any  time  after  the  granting  of  the  letters 
patent  by  his  present  Majesty  to  the  Marquis  and  before  the 
defendant  so  used,  &c.,  though  a  reasonable  time  in  that  behalf, 
after  the  granting  of  the  letters  patent,  and  before  the  defendant 
so  used,  &c.,  had  elapsed. 
Demurrer  and  joinder. 

[  776  ]  The  case  was  argued  in  Hilary  Term,  [1835,  and  the  Court 

took  time  for  consideration.] 

C  782  "j       Lord  Denman,   Ch.   J.,   now  delivered    the    judgment  of    the 

Court : 

After  reading  the  first  plea,  and  the  fourth  replication  to  it, 
his  Lordship  proceeded  as  follows : 

This  replication  is  demurred  to. 

Several  other  points  were  raised  on  the  pleadings,  some 
relating  to  the  peculiar  nature  of  the  office  of  constable  of  the 
castle  of  Caernarvon,  and  the  constitution  of  Welch  boroughs ; 
and  some  arising  as  to  the  general  doctrine  of  swearing  in  as 
a  qualification  or  sanction  for  particular  offices,  as  well  as  the 
general  privilege  of  appointing  a  deputy.  But  we  are  not  called 
upon  to  enter  into  these  inquiries,  as  we  find,  in  the  replication 
above  said  to  have  been  demurred  to,  a  defect  in  the  noble 
Marquis's  title  at  the  period  of  his  last  appointing  the  defendant 
deputy  mayor  of  Caernarvon,  which  appears  to  us  to  invalidate 
his  title. 

The  charter  of  King  Edward  L,  in  the  clause  referred  to,  has 
clearly  made  it  necessary  that  the  constable  of  the  borough  shall 
take  the  oath  of  office  before  he  can  be  a  good  mayor  of  the 
borough,  and  of  course  before  he  can  appoint  a  deputy ;  and  the 
Marquis  was  duly  sworn  in  the  first  instance,  before  he  appointed 
[  '783  ]  the  *defendant.  By  [the  Act  of  57  Geo.  III.  c.  45,  passed  during 
the  Begency,  the  office  was,  in  effect,]  continued  during  pleasure, 
during  the  life  of  King  George  IV.  But,  on  his  death,  the  office 
was  continued  by  [the  Succession  to  the  Crown  Act,  1707,]  s.  8, 


VOL.  XLii.]         1835.    K.  B.     8  AD.  &  EL.  783.  527 

for  six  months  only ;  just  before  the  expiration  of  which  period  Rex 
the  Act  of  [1  Will.  lY.  was  passed,  which,  in  effect,  continued  such  bobbbts. 
appointments  as  that  held  by  the  Marquis  for  a  term  of  six 
months  longer,  at  the  pleasure  of  the  Crown].  If,  while  in  the 
enjoyment  of  such  office,  he  had  duly  appointed  the  defendant 
deputy  mayor,  that  appointment  would  have  been  good  for  the 
same  term.  But  the  grant  of  the  office  of  constable  in  January, 
1881,  was  not  the  continuance  of  this  former  office :  it  was  mani- 
festly a  new  appointment,  extending  to  the  life  of  his  Majesty 
and  the  Marquis,  if  his  Majesty  should  so  please.  This  new 
appointment  required,  by  the  words  of  the  charter,  a  new 
Swearing  in  to  complete  the  title ;  and,  as  the  demurrer  admits 
that  no  swearing  in  had  taken  place  after  the  new  grant, 
and  before  the  appointment  of  the  deputy,  that  appointment 
is  invalid. 

The  same  fact  is  replied  in  the  fourth  replication  to  each 
of  the  defendant's  pleas,  and  all  of  those  replications  are 
demurred  to  :  one  essential  part  of  the  defendant's  title  is 
therefore  wanting ;  and  our  judgment  must  be  for  the  Crown. 

Judgment  for  the  Croicn. 


REX  V.  The  JUSTICES  of  MIDDLESEX.  if^. 

(5  Nevile  &  Manning,  126—130.)  [  126  ] 

The  Court  will  not  grant  a  mandamus  to  justices  to  levy  a  rate  for 
which  there  is  a  remedy  by  action  against  the  person  rated. 

A  RULE  had  been  obtained,  calling  upon  certain  magistrates 
of  Middlesex  to  shew  cause  why  a  mandamus  should  not  issue 
to  them,  commanding  them  to  issue  a  warrant  of  distress  upon 
the  goods  of  A.  B.  for  a  certain  sum  which  had  been  assessed 
upon  him  in  and  by  a  rate  made  for  defraying  the  expenses  of 
paving,  &c.,  the  parish  of  St.  Martin-in-the-Fields,  Westminster. 
Upon  the  affidavits  it  appeared  that  a  rate  had  been  made  by 
certain  persons  acting  as  commissioners  for  paving,  &c.,  but  the 
legality  of  whose  election  was  disputed  by  a  large  body  of  the 
inhabitants  of  the  parish ;  that  several  hundreds  of  persons  had 
refused  to  pay  the  amount  in  which  they  were  assessed ;  and 
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bkx         that  upon  application  to  the  justices  for  distress-warrants  they 

JUSTICES  OF   refused  to  grant  them,  Baying,  that  they  entertained  doubts 

MiDDLBSBx.   ^  ^  i-jjg  legality  of  the  rate,  and  thought  that  if  they  issued 

the  warrants,  actions  of   trespass  would  be  brought  against 

them.     The  circumstances  connected  with  the  election  of  the 

commissioners  were  also  stated  upon  the  a£Sdavits. 

[  127  ]  Campbell,  A.-G.  and  Piatt,  in   shewing  cause,  denied  the 

validity  of  the  rate,  and  contended  further,  that,  assuming 
the  rate  to  be  good,  a  mandamus  would  not  lie,  as  both  by  a 
local  Act  of  28  Geo.  III.  c.  90,  and  the  Act  of  57  Geo.  III. 
c.  xxix.    (Michael    Angelo   Taylor's    Act,)    power   is  given  to 

[  *128  ]  ^the  commissioners  to  bring  actions  at  law  for  the  recovery  of 
those  rates. 

Sir  W.  W,  Foiled  and  Channell,  contra,  contended  that 
the  rate  was  good,  and  that  no  action  was  maintainable  for 
these  rates,  or,  if  maintainable,  that  it  was  not  an  efficient 
remedy;  that  under  the  local  Act  an  action  was  given  only 
where  no  sufficient  distress  could  be  found,  which  was  not 
shewn  to  be  the  case  here;  and  that  the  more  general  Act 
could  not  be  considered  as  applying  to  districts  where,  by 
a  local  Act,  a  restricted  power  of  bringing  actions  had  already 
been  given. 

Lord  Denman,  Ch.  J. : 

It  seems  to  me  that  this  rule  ought  to  be  discharged,  on  this 
strict  and  simple  ground,  that  there  is  another,  and,  I  think, 
a  preferable  and  more  speedy  remedy.  The  88th  section  of 
Michael  Angelo  Taylor's  Act  (57  Geo.  III.  c.  xxix.)  seems  to  be 
framed  expressly  with  a  view  to  prevent  this  circuitous  pro- 
ceeding by  way  of  mandamus ;  in  which  the  party  seeking  to 
enforce  the  rate  first  comes  here  to  apply  for  the  mandamus : 
which  being  granted  and  issued,  distress-warrants  are  made 
out  by  the  justices ;  then  the  distress  takes  place ;  and  finally 
an  action  is  brought  against  the  magistrates,  in  which  the 
very  same  questions  may  be  raised  and  decided  as  in  an 
[  *129  ]       action  ^brought  at  once  against  the  party  on  whom  the  rate 
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is  made.     On  this  short  ground  alone,  I  think  that  this  rule         Rex    ^ 

must  be  discharged.  justices  op 

Middlesex, 

LlTTLEDALE,    J.  : 

I  entirely  concur.  It  is  suggested  that  the  mandamus  would 
be  preferable,  because  then  all  the  money  might  be  raised  at 
once.  Certainly,  there  might  be  four  or  five  hundred  distress- 
warrants  issued  at  once,  but  then  there  might  be  as  many 
actions  brought  against  the  magistrates.  The  question  may 
be  as  well  tried  by  an  action  against  the  party  rated.  It  is  true 
that  the  action  will  not  lie  on  the  local  Act,  because  that  Act 
gives  the  action  only  when  no  sufficient  distress  can  be  found  : 
But  there  is  no  such  limitation  in  57  Geo.  III.  c.  xxix. ;  and  upon 
that  statute  the  action  may  be  brought.  I  give  no  opinion  upon 
the  other  questions. 

Patteson,  J. : 

I  entirely  agree  that  the  rule  ought  to  be  discharged.  The 
88th  section  of  57  Geo.  III.  c.  xxix.,  enables  the  commissioners 
or  trustees,  or  other  persons  having  the  control  of  the  pavements 
of  any  parochial  or  other  district  within  the  metropolis,  to  bring 
actions  in  any  of  the  superior  Courts  at  Westminster,  or  to 
institute  proceedings  in  any  Court  of  Bequests  in  certain  cases, 
for  the  recovery  of  any  sum  of  money  due  from  a  person  liable 
to  pay  the  same,  for  or  in  respect  of  any  rate  made  for  the  repair 
of  the  pavement,  &c.  of  the  streets  in  such  district.  This  Act 
was  passed  subsequently  to  28  Geo.  III. ;  and  I  think  that  the 
argument  that  this  provision  does  not  apply  to  a  case  where  a 
limited  power  of  bringing  actions  was  previously  possessed,  is 
wrong.    I  think  that  it  operates  to  enlarge  the  power. 

Williams,  J.: 

I  entirely  concur.  It  has  long  been  a  rule  that  this  Court 
will  hot  grant  a  mandamus  to  magistrates,  commanding  them  to 
do  a  thing  which  may  involve  them  in  an  action,  especially  where 
another  remedy  is  open  *to  the  party  applying.  I  agree  that  the  [  *^'^^  ] 
88th  section  of  57  Geo.  III.  authorizes  the  bringing  of  an  action 
in  all  cases,   without  restriction.    In  that  action  all  proper 

B.B. — ^VOL.  XLII.  84 
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Rex  queBtions  are  open  to  the  parties.  We  ought  not,  if  we  can  avoid 
Justice  op  i^»  ^  P^^  magistrates  in  the  place  of  the  parties  to  try  the  action. 
MiDDLBSBx.       Qjj  jjj^  othcr  points  it  is  unnecessary,  and  perhaps  would  be 

improper,  to  give  any  opinion. 

Rule  diseharged. 


1835. 
Jtine  1. 

[76] 


IN  THE  COURT  OF  COMMON  PLEAS. 


MILLER,   Demandant;   MILLER,   Tenant. 

(2  Bing.  N.  C.  76—77 ;  S.  C.  2  Scott,  122 ;  1  Hodges,  187.) 

Search  for  attesting  witness,  what  sufficient  to  let  in  proof  of  his 
handwriting. 

Upon  the  trial  at  bar  of  this  writ  of  right,  the  tenant  relied 
upon  a  will  of  Thomas  Miller,  executed  in  1806. 

The  absence  of  two  of  the  witnesses  who  attested  the  will  was 
sufficiently  accounted  for,  but  Willis,  the  third,  not  having  been 
found,  the  question  was,  whether  sufficient  enquiry  had  been 
made  for  him,  to  entitle  the  tenant  to  prove  his  handwriting. 

It  appeared  that  in  1806,  Willis  had  been  a  clerk  in  the  house 
of  Mr.  Comyn,  a  solicitor. 

In  November,  1884,  and  again  on  the  5th  of  May  last,  the 
tenant's  solicitor  made  enquiry  of  Mr.  Comyn,  but  could  obtain 
no  satisfactory  information  as  to  Willis's  residence,  or  existence; 
whereupon,  about  a  week  before  the  trial,  Willis  was  advertised 
for  in  three  London  newspapers. 

However,  Mr.  Comyn,  upon  his  examination  to-day,  stated 
that  in  1816,  upon  the  trial  of  an  ejectment  for  the  property  now 
in  dispute,  Willis  was  a  clerk  in  the  house  of  Swain  &  Co.  But, 
from  inadvertence,  he  had  not  communicated  this  intelligence 
to  the  tenant's  solicitor,  who,  being  ignorant  of  the  fact,  had 
made  no  enquiry  of  Swain  &  Co. 

It  was  objected  that  without  an  application  to  Swain  &  Co. 
there  had  not  been  sufficient  enquiry  for  Willis,  to  entitle  the 
tenant  to  give  evidence  of  his  handwriting.     But 

The  CouBT  held  that  under  these  circumstances,  the  will 
having  been  executed  nearly  thirty  years  ago,  and  the  tenant's 
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solicitor  never  having  been  apprised  of  ^Willis's  service  with      Milleb, 
Swain  &  Co.,  sufficient  enquiry  had  been  made  to  warrant  the      miller,  ' 
admission  of  proof  of   Willis's  signature,   which  was  proved 
accordingly. 


Tenant. 

[*77] 


SHIKLEY  V.  JACOBS.  isss. 

(2  Bing.  N.  C.  88—89 ;  S.  C.  2  Scott,  157 ;  1  Hodges,  214 ;  4  Dowl.  P.  C.  136.)        '^*^^' 

Payments  to  plaintiff,  although  not  pleaded  by  defendant,  may  be         [  ^^  ] 
received  in  evidence  in  reduction  of  damages. 

In  this  action  against  the  acceptor  of  two  bills  of  exchange  for 
15Z.  each,  the  defendant  plee^ed  that  he  never  accepted  the  bills. 

At  the  trial  of  the  cause,  the  acceptance  having  been  proved, 
the  defendant  offered  to  shew  payments  to  the  amount  of  111,  158. 

It  was  objected,  that  as  these  payments  had  not  been  pleaded, 
pursuant  to  the  new  rule(i),  evidence  of  them  ought  not  to  be 
received. 

TiNDAL,  Ch.  J.,  however,  before  whom  the  cause  was  tried, 
admitted  the  evidence  as  applicable  to  the  reduction  of  damages, 
though  not  in  bar  of  the  action,  and  a  verdict  was  taken  for 
the  plaintiff  for  181.  5«.,  with  leave  for  the  plaintiff  to  move  to 
increase  it  to  30Z.,  if  the  Court  should  think  the  evidence  of  the 
payments  inadmissible. 

A  rule  nisi  having  been  obtained  accordingly, 

Bompas,  Serjt.,  who  shewed  cause,  contended  that  the  new 
rule  applied  only  to  such  pleas  as  are  pleaded  in  bar  of  the 
action,  and  did  not  preclude  defendants  from  giving  evidence 
in  reduction  of  damages.  These  part  payments  could  not  be 
pleaded  in  bar  of  the  action,  and  the  defendant  would  be 
entitled  to  the  benefit  of  them,  even  after  judgment.  The 
practice  of  issuing  writs  of  enquiry  after  interlocutory  judgment 
in  assumpsit ;  the  relief  afforded  to  defendants  in  respect  of 
part  payment,  even  in  debt  on  bond ;  and  the  reference  to  the 

(1)  H.  T.  4  Will  4,  Pleadings  in  16     Vict    r.    14,    which    explicitly 

particular     actions,     I.      Assumpsit.  contradicts    the    head-note    of    the 

T.  3. — similar  to  the  Eule  of  Pleading  above  case,  is  not  reproduced  in  the 

(1853)  H.  T.  16  Vict.  r.  3. — and,  upon  Rules  of  Court  under  the  Judicature 

the  point  of  the  above  case,  nearly  Acts.    See  also  B.  S.  C.  Ord.  xxii. 

equivalent   to   R.   S.   C.  1883,  Old.  R  2.— R  C. 
xix.  R.  lo.    The  rule  of  1833  H.  T. 

84—2 


532  1835.     C.  P.     2  BING.  N.  C.  88—89.  [r.b. 

Shiblbt  prothonotary,  after  judgment  on  bills  of  exchange,  to  ascertain 
Jacobs.  what  is  due  for  principal  and  interest,  all  tended  to  ^establish  the 
[  *^9  ]  propriety  of  admitting  this  evidence  in  mitigation  of  damages. 
The  plaintiff  could  not  avail  himself  of  a  judgment  for  more 
than  was  actually  due,  for  the  Court  on  motion,  or  by  auditu 
querela,  would  relieve  the  defendant.  In  Cozens  v.  Padden  (i) 
evidence  was  received  in  reduction  of  damages,  although  there 
was  no  plea  of  payment. 

Miller,  in  support  of  the  motion,  argued  that  the  old  practice 
on  judgments  by  default,  and  on  bills  of  exchange,  afforded  no 
clue  for  the  construction  of  the  new  rule ;  the  manifest  object 
of  that  rule  was,  that  if  the  defendant  sought  to  discharge 
himself  by  payment,  the  plaintiff  should  be  apprised  of  such 
defence  by  plea,  in  order  to  rebut  it,  or  discontinue  his  action 
without  incurring  further  expense. 

The  Court,  however,  thought  the  practice  of  issuing  writs 
of  enquiry  on  judgment  by  default,  and  of  referring  it  to  the 
prothonotary  to  ascertain  what  is  due  upon  bills  of  exchange  and 
promissory  notes,  afforded  a  sufficient  ground  for  receiving  the 
evidence  in  question  in  reduction  of  damages,  notwithstanding 
the  defendant  had  put  no  plea  of  payment  on  the  record. 

Ride  discharged. 


1835.  GEOEGE    IRELAND    v.  WILLIAM    BIRCHAM, 


June  5. 


Gent.,  One,  &o. 


[  ^0  ]  (2  Bing.  N.  C.  90—98;  S.  C.  2  Scott,  207 ;  4  L.  J.  (N.  S.)  C.  P.  305.) 

Defendant,  a  lessee,  covenanted  that  plaintiff,  paying  rent,  &c.  should 
have  quiet  enjoyment  of  a  term  upon  an  underlease  to  commence  in 
1836 :  defendant  having  afterwards  forfeited  his  own  term  by  non- 
payment of  rent  to  the  superior  landlord,  plaintiff  could  not  come 
into  possession  of  the  term  to  commence  in  1836 :  Held,  that  plaintiff 
could  not  sue  on  the  covenant  for  quiet  enjoyment;  at  all  events  not 
before  1836. 

Upon  a  special  case  it  appeared  that, 

By  indenture  made  the  29th  of  August,  1815,  between  Elizabeth 
Stone  and  Pelham  Stone  of  the  one  part,  and  Joseph  Harria 

(1)  Sewell's  Digest  of  the  New  Statutes  and  Eules,  275,  n. 
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of  the  other  part,  the  said  E.  Stone  and  P.  Stone,  for  the  con-  Ireland 
sideration  therein  mentioned,  demised  to  the  said  J.  Harris  a  bibghah. 
messuage  called  the  ''Castle"  alehouse,  and  also  six  other 
messuages  adjoining,  with  the  appurtenances,  for  the  term  of 
thirty  years  from  the  25th  of  December  then  next  ensuing,  at 
the  yearly  rent  of  70Z.  payable  quarterly,  and  clear  of  the  land 
tax  and  all  other  taxes  whatsoever.  The  indenture  contained 
on  the  part  of  J.  Harris,  among  others,  covenants  for  the  pay- 
ment of  the  rent  and  taxes,  and  to  insure  the  premises  in  the 
London  insurance  office  in  the  joint  names  of  J.  Harris  and 
E.  Stone  and  P.  Stone,  for  1,500Z.  and  to  deposit  the  policy  in  the 
hands  of  the  said  E.  Stone  and  P.  Stone.  The  deed  also  contained 
a  proviso  for  re-entry  on  non-payment  of  rent  for  twenty-one 
days,  or  upon  making  default  in  performing  all  or  any  of  the 
covenants  by  the  said  J.  Harris.  E.  Stone  and  P.  Stone  on  their 
part  covenanted  for  quiet  enjoyment  upon  payment  of  the  rent 
and  performance  of  the  covenants. 

By  indenture  made  the  22nd  of  November,  1815,  between  the 
said  J.  Harris  of  the  one  part,  and  John  Jaggers  of  the  other 
part,  the  said  J.  Harris,  for  the  considerations  therein  mentioned, 
demised  the  said  messuage,  called  the  ''Castle  "  alehouse,  part  of 
the  premises  demised  by  the  said  indenture  of  29th  of  August, 
1815,  to  J.  Jaggers  for  twenty-one  years  from  the  25th  of 
December  then  *next  ensuing,  at  the  yearly  rent  of  31i.  10«.,  [  •si  ] 
with  the  usual  covenants  for  payment  of  rent,  to  repair,  insure 
for  500Z.,  and  a  proviso  for  re-entry  upon  non-payment  of  rent 
or  non-performance  of  the  covenants.  The  said  J.  Harris 
covenanted  for  quiet  enjoyment.  This  lease  was  assigned  to 
various  persons,  and,  by  indenture  dated  the  SOth  of  January, 
1817,  was  ultimately  assigned  to  the  said  J.  Harris.  The 
defendant  contended  that  this  term  thereby  became  merged  : 
but  notwithstanding,  the  said  J.  Harris  by  indenture  dated  the 
24th  of  December,  1818,  purported  to  assign  the  said  supposed 
lease  to  one  James  County,  whose  assignee  afterwards,  by 
indenture  dated  the  11th  of  August,  1825,  purported  to  assign 
the  same  to  the  plaintiff. 

By  indenture  bearing  date  the  22nd  of  March,  1828,  and  made 
between  the  said  J.  Harris  of  the  one  part,  and  the  defendant 
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ixBLAKD  of  the  other  part,  the  said  J.  Harris  for  better  securing  the 
BiBCHAM.  payment  of  the  sum  of  8491.  7s.  among  other  things,  assigned, 
transferred,  and  set  over  unto  the  defendant  the  said  messuages 
and  tenements  demised  to  the  said  J.  Harris  by  the  indenture 
of  the  29th  of  August,  1815,  for  all  the  residue  of  the  said  term 
therein  mentioned,  save  and  except  the  last  day  of  the  said  term. 
By  indenture  made  the  14th  of  June,  1826,  between  the  defen- 
dant, described  as  the  mortgagee  of  the  premises  thereby 
demised,  with  others,  of  the  first  part,  the  said  J.  Harris  of  the 
second  part,  and  the  plaintiff  of  the  third  part,  in  considera- 
tion of  252.  paid  to  defendant,  and  of  25/.  paid  to  Harris  with 
consent  of  the  defendant,  and  of  the  payment  of  the  rent  and 
performance  of  the  covenants,  the  defendant,  at  the  request 
and  by  the  direction  of  Harris,  demised  and  leased,  and  the  said 
J.  Harris  did  demise,  and  lease,  ratify  and  confirm  unto  the 
plaintiff  the  said  messuage  called  the  ''  Castle  "  alehouse,  then 
[  *92  ]  held  by  the  plaintiff  under  the  *said  indenture  of  lease  of  the 
22nd  of  November,  1815,  to  hold  the  said  premises  unto  the 
plaintiff,  as  and  from  the  25th  of  December,  1886,  being  the 
expiration  of  the  term  granted  by  the  said  existing  lease,  for 
the  term  of  nine  years,  at  the  yearly  rent  of  811.  108.  payable 
to  the  defendant  during  such  part  of  the  said  term  as  he  should 
continue  mortgagee  of  the  premises ;  and  after  payment  of  the 
principal  money  and  interest  due  upon  the  said  mortgage,  then 
to  the  said  J.  Harris.  The  deed  contained  covenants  by  plaintiff 
with  defendant  and  Harris  for  payment  of  the  rent  to  defendant 
or  Harris  ;  to  repair  and  yield  up  the  premises  to  defendant  and 
Harris,  or  either  of  them,  at  the  expiration  of  the  term  ;  to  paint 
the  premises  once  in  four  years ;  keep  open  the  said  messuage 
as  a  public-house ;  not  to  carry  on  certain  trades  without  the 
licence  of  defendant  and  Harris,  or  one  of  them;  to  insure  in 
the  joint  names  of  plaintiff  and  defendant  and  Harris,  in  the 
London  insurance  office  for  5002. ;  and  to  permit  defendant  and 
Harris  to  view  the  premises ;  and  also  a  proviso  for  re-entry  on 
non-payment  of  rent  and  non-performance  of  covenants.  For 
defendant  and  Harris,  or  one  of  them,  on  the  part  of  defendant 
and  Harris,  there  was  the  following  covenant :  '^  And  each  of 
them  the  said  defendant  and  J.  Harris  severally,  and  not  one 
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for  the  other  of  them,  doth  hereby  for  himself,  his  executors,      ibblaitd 
administrators,  and  assigns,  covenant  to  and  with   the  said     BisraAM. 
plaintiff,  his  executors,  administrators,  and  assigns,  that  he  the 
plaintiff,  his  executors,  administrators,  and  assigns,  paying  the 
said  rent  of  812.  108.  at  the  times  and  in  manner  herein-before 
reserved  and  made  payable,  and  observing,  performing,  and 
keeping  the  covenants,  clauses,  provisos,  and  agreements  herein- 
before contained  on  his  and  their  part  to  be  paid,  observed,  and 
kept,  shall  and  lawfully  may,  during  the  term  hereby  demised, 
peaceably  and  quietly  hold,  occupy,  possess,   and  enjoy  the 
premises  hereby  ^demised,  with  their  appurtenances,  without       [  *93 } 
any  let,  suit,  or  disturbance  of,  from,  or  by  the  said  defendant 
and  J.   Harris,   or  either  of    them,   their  or  either  of    their 
executors,  administrators,  or  assigns,  or  of  any  person  or  persons 
claiming  or  to  claim  by,  from,  or  under  them  or  any  of  them." 

On  the  5th  of  June,  1826,  the  defendant  delivered  to  the  plaintiff 
a  notice,  by  which,  after  reciting  the  deed  dated  the  22nd  of 
March,  1823,  the  defendant  required  the  plaintiff,  during  his 
occupancy  of  the  premises,  to  pay  to  the  defendant  the  rents  and 
profits  then  due,  or  which  might  become  due  for  the  said  premises. 

In  consequence  of  the  nonpayment  of  the  rent  to  E.  Stone 
and  P.  Stone,  by  virtue  of  the  said  indenture  dated  the  29th  of 
August,  1815,  an  action  of  ejectment  was  brought  in  Michaelmas 
Term,  1825,  to  recover  possession  of  the  premises  demised  by 
the  deed  of  29th  of  August,  1815,  and,  as  part  of  them,  of  the 
'*  Castle "  alehouse,  demised  by  the  indenture  of  the  14th  of 
June,  1826.  In  that  ejectment  E.  Stone  and  P.  Stone  were  the 
lessors  of  the  plaintiff,  and  obtained  judgment  for  the  recovery 
of  the  possession  of  the  '^  Castle "  alehouse,  and  the  other 
premises  demised  by  them  to  J.  Harris  by  the  indenture  of  the 
29th  of  August,  1815 ;  and  executed  a  writ  of  possession  on 
the  28th  of  September,  1827,  when  possession  was  delivered 
to  them  by  the  sheriff.  At  that  time  the  plaintiff  was  in 
possession  of  the  '*  Castle  "  alehouse,  carrying  on  his  business 
of  a  publican,  which  he  afterwards  continued  to  carry  on  therein. 
He  was  also  possessed  of  the  interest  in  the  term  demised  by 
indenture  of  the  14th  of  June,  1826.  By  virtue  of  the  writ 
of  possession  he  was  turned  out  of  the  house,  and  possession 
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iBBLAND      was  delivered  to  E.  Stone  and  P.  Stone,  but  plaintiff  continued 
Birch  AM.     to  occupy  the  same  until  E.  Stone  and  P.  Stone  afterwards,  by 
lease,  demised  the  premises  to  other  persons. 
[  94  ]  The  plaintiff  then   brought  the  present  action  against  the 

defendant  upon  his  covenant  in  the  deed  of  June  14,  1826, 
that  the  plaintiff,  paying  the  rent,  and  observing  the  covenants 
specified  in  that  deed,  should  have  quiet  enjoyment  of  the 
premises  demised  during  the  term  which  was  to  commence  in 
December,  1836. 

The  question  was,  whether,   under  the  circumstances,   the 
**  plaintiff  could  recover. 

Toddy,  Serjt.  for  the  plaintiff: 

The  defendant  is  liable  on  this  covenant  to  secure  the  plaintiff 
quiet  enjoyment,  notwithstanding  the  term,  in  respect  of  which 
that  covenant  was  entered  into,  has  not  yet  commenced.  For 
the  defendant  might  lawfully  bind  himself  to  give  the  plaintiff 
the  future  occupation  of  the  premises;  and  if  the  defendant, 
b}^  his  neglect  to  discharge  the  rent  due  to  Stone,  has  placed 
himself  in  a  position  which  renders  the  performance  of  his 
contract  impossible,  he  must  be  responsible  for  the  loss  in 
damages.  Thus,  in  Ford  v.  Tiley{\),  by  agreement,  defendant 
stipulated  that  he  would,  as  soon  as  he  should  become  possessed 
of  a  certain  public-house,  execute  a  lease  thereof  to  plaintiff, 
from  the  21st  December,  1825,  for  fourteen  or  twenty-one 
years.  At  the  time  of  making  the  agreement  the  house  was 
upon  lease,  which  would  not  expire  till  Midsummer,  1827 ;  the 
legal  estate  being  in  trustees,  first  to  pay  debts,  and  then  to  pay 
an  annuity,  and  subject  thereto  to  the  use  of  the  defendant, 
if  he  attained  twenty-four :  In  June,  1825,  after  defendant  had 
attained  twenty-four,  but  before  the  outstanding  lease  had 
expired,  he  and  the  trustees  joined  in  a  lease  to  C.  for  twenty- 
three  years :  it  was  held,  that  defendant  having  thereby  put  it 
out  of  his  power,  so  long  as  the  latter  lease  of  1825  subsisted, 
[  *95  ]  to  grant  any  lease  to  ^plaintiff,  had  committed  a  breach  of  his 
agreement,  and  was  liable  to  an  action  for  a  breach  of  that 
agreement,  although  the  first  lease  had  not  expired. 

(1)  30  E.  R.  339  (6  B.  &  C.  325). 
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So  in  1  Boll.  Abr.  248,  pi.  1  (8  Vin.  225),  it  is  said,  "  if  a  day  Ireland 
be  limited  to  perform  a  condition,  if  the  obligor  once  disables  biboham. 
himself  to  perform  it,  though  he  be  enabled  again  before  the  day, 
yet  the  condition  is  broken :  as  if  the  condition  be  to  enfeoff  one 
before  Michaelmas ;  if,  before  the  feast,  he  enfeoff  another,  though 
he  after  repurchases,  yet  he  cannot  perform  the  condition :  "  and 
he  cites  21  Edw.  lY.  55,  where  Choke,  who  was  then  one  of  the 
justices  of  C.  B.,  so  lays  it  down.  The  same  may  be  collected 
from  Co.  Litt.  221  b,  where  upon  a  feoffment  on  condition  to 
re-enfeoff  on  payment  of  a  certain  sum  by  the  feoffor  or  his  heirs 
before  a  certain  day,  a  distinction  is  taken  between  a  disability 
in  the  interim,  on  the  part  of  the  feoffor  or  his  heirs,  and  a 
disability  on  the  part  of  the  feoffee ;  a  removal  of  the  disability 
before  the  day  from  the  feoffor  or  his  heirs,  entitling  them  to 
require  a  re-enfeoffment,  and  the  removal  from  the  feoffee  being 
no  saving  to  him  of  the  consequences  of  a  breach;  and  Lord 
Coke  adopts  Littleton's  reason,  ''  maintenant  by  disability  of  the 
feoffee  the  condition  is  broken,  and  the  feoffor  may  enter." 

And  the  circumstance  that  the  forfeiture  and  eviction  occurred 
before  the  commencement  of  the  interest  which  the  plaintiff  was 
to  take,  is  no  answer  to  an  action  on  the  defendant's  covenant ; 
for  in  Campbell  v.  Leivis  (i),  where  A.  being  possessed  of  certain 
premises  for  a  term  of  years,  assigned  part  of  them  over  to  B. 
{or  the  residue  of  his  term,  with  a  covenant  for  quiet  enjoyment, 
and  B.  afterwards  assigned  them  over  to  C,  it  was  held,  that 
€.,  having  been  evicted  by  J.  S.,  the  lessor  of  A.,  for  a  breach  of 
covenant  committed  by  A.  previously  to  the  *as8ignment  to  B.,  [  '96  ] 
might  maintain  an  action  against  A.  upon  the  covenant  for  quiet 
enjoyment :  Noke  v.  Aivd^r  (2). 

Secondly,  the  plaintiff  has  lost  the  benefit  of  his  lease  by  reason 
of  a  person  claiming  by  or  under  the  defendant  within  the  meaning 
of  the  defendant's  covenant.  For  it  was  the  defendant's  duty  to 
see  that  a  forfeiture  did  not  take  place  by  his  neglect  to  pay  the 
first  rent  to  the  superior  landlord :  Hancock  v.  Caffyn  (3),  Burnet 
V.  Lynch  (4).  The  Stones,  therefore,  claimed  by  the  default, of 
the  defendant.     They  also  claimed  under  him,  for  where  a  lessor 

(1)  21  B.  E.  520  (3  B.  &  Aid.  392).  (3)  8  Bing.  358. 

(2)  Cro.  Eliz.  373,  436.  (4)  8  Dowl.  &  By.  368. 


588  1885.    C.  P.    2  BING.  N.  C.  96—97.  [b.r. 

iRRLAND      enters  for  a  forfeitare,  he  enters  by  superior  title,  bat  he  comes 
BiBOHAM.     into  the  estate  of  the  lessee :  2  Bl.  Comm.  275 ;  Co.  Litt.  148  b, 
238  b,  284  a,  888  b  ;  Hawk.  Abr.  Co.  Litt.  228. 

Atcherley,  Serjt.  contra: 

This  was  not  a  disturbance  by  the  defendant  or  any  person 
claiming  by  or  under  him ;  for  Harris  and  the  defendant  covenant 
severally,  and  not  one  for  the  other ;  and  the  defendant  is  not 
responsible  for  the  consequences  of  any  act  or  omission  by  Harris. 
Nor,  under  this  covenant,  is  he  responsible  for  any  eviction  by  title 
paramount.  Thus,  in  Woodhouse  v.  Jenkins  (i),  where  the  tenant 
for  life,  and  his  eldest  son,  the  remainder-man  in  tail,  leased  to 
£.  S.  for  ninety-nine  years,  and  gave  E.  S.,  who  was  acquainted 
with  their  title,  a  bond,  conditioned  for  the  due  observance  of 
their  covenant  for  quiet  enjoyment;  £•  S.  underlet  to  W.  for 
sixty  years,  and  covenanted  with  W.  against  eviction  by  any  one 
claiming  under  E.  S.,  or  by  his  acts,  means,  consent,  neglect, 
default,  privity,  or  procurement ;  the  tenant  for  life  being  dead 
without  issue,  and  without  suffering  a  recovery,  W.  was  evicted 
[  *97  ]  by  the  *next  remainder-man  in  tail ;  it  was  held,  that  E.  S.  was 
not  liable  on  his  covenant  to  W.,  the  eviction  being  by  title 
paramount,  which  E.  S.  had  no  means  of  defeating. 

Ford  V.  Tyley,  therefore,  which  was  an  action  for  the  breach 
of  an  agreement  to  grant  a  lease,  has  no  application  to  the 
circumstances  of  the  present  case. 

But  the  action  is  premature,  for  the  covenant  is  for  quiet 
enjoyment  during  the  term  granted ;  and  as  the  term  has  not 
commenced,  the  plaintiff's  enjoyment  during  the  term  has  not 
been  disturbed. 

The  covenant,  too,  is  subject  to  the  condition  precedent  of 
the  plaintiff  paying  the  rent  of  Sll.  lOs.  But  as  he  will  never 
be  called  upon  to  pay  the  rent,  the  condition  can  never  be 
performed. 

Toddy: 

The  effect  of  the  covenant  is  to  secure  the  plaintiff  possession 
in   December,   1886,   and   quiet   enjoyment   afterwards.      The 

(1)  35  R.  R.  591  (9  Ring.  431). 
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plaintiff  relyibg  on  the  covenant,  may  have  incurred  expense      Isbi.akd 
in  building  or  otherwise,  and  if  he  would  be  entitled  to  recover     bircham. 
for  an  eviction  after  a  certain  period  of  enjoyment,  a  fortiori  he 
may  claim  for  the  loss  of  the  whole  of  the  term. 

TiNDAL,  Ch.  J. : 

I  do  not  feel  that  any  answer  has  been  given  to  the  observation 
I  have  more  than  once  thrown  out,  that  the  covenant  on  which 
the  plaintiff  sues  is  tied  up  to  a  covenant  for  quiet  enjoyment 
while  the  lease  shall  be  a  lease  in  possession.  When  the  parties 
stipulate  that  the  plaintiff  and  his  assigns  paying  the  rent  of 
Sll.  10^.,  and  observing  the  covenants  entered  into  on  his  part, 
shall  during  the  term  demised  quietly  enjoy  the  premises,  I 
cannot  fail  to  observe  that  such  a  covenant  is  strictly  conditional ; 
that  is,  conditional  for  securing  the  plaintiff  quiet  enjoyment  so 
long  as  he  shall  continue  in  possession  of  the  land,  and,  as  tenant, 
shall  regularly  pay  the  stipulated  rent.  As  he  is  not  *yet  in  [  *^^  ] 
possession,  neither  the  covenant  nor  the  condition  can  have  any 
effect.  The  plaintiff  has  commenced  his  action  too  soon;  he 
should  have  waited  to  see  what  would  occur  in  1886. 

The  rest  of  the  Coubt  concurred  in  directing  the 

Postea  to  the  defendant. 


GKEEN  V.  BEE8LEY(1).  i835. 

(2  Bing.  N.  C.  108—113 ;  S.  C.  2  Scott,  164 ;  1  Hodges.  199 ;  4  L.  J.  (N.  S.)  ^  " 

C.  P.  299.)  [  108  ] 

PlaintifF  agreed  with  defendant  to  convey  by  horse  and  cart  the  mail 
between  N.  and  B.  at  9/.  a  mile  per  annum,  and  to  pay  his  proportion 
of  the  expense  of  the  cart,  &c. ;  money  received  for  the  carnage  of 
parcels  to  be  divided  between  the  parties,  and  the  damage  occasioned  by 
loss  of  parcels,  &c.  to  be  borne  in  equal  portions:  Held,  that  this 
agreement  constituted  a  partnership,  and  not  a  mere  measure  of  wages. 

The  declaration  stated,  that  on  the  29th  of  January,  1827, 
it  was  agreed  between  the  plaintiff  and  the  defendant  as  follows : 
viz.,  the  said  plaintiff  agreed  to  horse  (that  is  to  say),  to  convey 
by  horse  and  cart  the  mail  from  Northampton  to  Brackley,  and 

(1)  Cp.  Walker  v.  Hirsch  (1884)  27  Ch.  Div.  460,  54  L.  J.  Ch.  315. 
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Gbeex  back  again  from  the  latter  place  to  Northampton,  pmictually 
Bbbblet.  ^^^  within  the  time,  as  near  as  might  be,  to  be  paid  for  such 
performance  at  and  after  the  rate  of  91.  sterling  per  mile  per 
annum ;  and  the  defendant  agreed  to  pay  or  caase  to  be  paid 
unto  the  plaintiff  the  sum  of  91.  per  mile  per  annum  (rateable), 
the  same  to  be  paid  at  the  expiration  of  each  quarter  of  a  year, 
from  the  commencement  of  the  said  agreement ;  provided  always, 
that  the  said  agreement  in  that  and  every  subsequent  article,  should 
be  punctually  and  properly  fulfilled.  And  it  was  further  agreed 
[  *109  ]  on  the  part  of  the  plaintiff  ^to  pay  for  one  cart,  then  in  use  for 
the  above  purpose,  the  sum  of  182.,  the  same  to  be  paid  into 
the  hands  of  the  defendant  forthwith.  And  the  plaintiff  further 
agreed  to  pay  for,  in  a  fair  proportion  with  the  defendant,  all 
repairs,  or  replacing  of  carts,  so  long  as  that  agreement  should 
be  in  force.  It  was  also  agreed,  that  the  monies  received  for  the 
conveyance  of  all  packages  or  parcels,  should  be  fairly  and  equally 
divided  between  the  two  parties,  each  bearing  an  equal  portion  of 
the  loss,  if  any,  occasioned  by  loss  or  damage  of  such  or  any  such 
packages  or  parcels.  And  it  was  further  agreed,  that  one  quarter's 
notice  should  be  required  and  given  by  either  party  desirous  of 
discontinuing  the  said  agreement,  before  either  should  be  absolved 
from  his  or  their  engagement.  The  plaintiff  then,  after  averring 
mutual  promises  and  performance  of  the  stipulations  of  the 
engagement  on  his  part,  and  in  particular,  that  he  had  always, 
since  the  making  of  the  agreement,  fairly  and  equally  divided 
with  the  defendant  all  monies  by  him  (the  plaintiff)  received  for 
the  conveyance  of  all  packages  and  parcels ;  and  had  borne  an 
equal  portion  of  all  losses  or  damage  occasioned  by  loss  or  damage 
of  all  such  packages  or  parcels  which,  during  the  time  aforesaid, 
were  lost  or  damaged,  alleged,  as  a  breach  by  the  defendant,  the 
nonpayment  of  the  sum  of  91.  per  mile  per  annum,  rateable,  at 
the  expiration  of  each  quarter  of  a  year,  from  the  time  of  the 
commencement  of  the  said  agreement;  and  that  the  defendant 
had  not,  since  the  making  of  the  said  agreement  and  promise 
and  undertaking  of  the  defendant  as  aforesaid,  fairly  and  equally 
divided  between  himself  the  defendant,  and  the  plaintiff,  the 
monies  received  by  the  defendant,  his  agents  and  servants,  for 
the  conveyance  of  packages  and  parcels,  after  deducting  an  equal 
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portion  of  losses  occasioned  by  the  loss  or  damage  of  any  such       Qbekn 
packages  and  parcels.  Bbeslky. 

Demurrer  and  joinder. 

J.  J5.  Harrison,  in  support  of  the  demurrer,  contended  that  [  no  ] 
the  declaration  disclosed  an  existing  partnership  between  the 
plaintiff  and  defendant  in  respect  of  the  matters  mentioned  in 
the  declaration.  And  also,  that  it  was  not  shewn  that  there  had 
been  any  final  settlement  of  accounts  between  the  plaintiff  and 
defendant,  in  respect  of  those  matters,  or  that  any  balance  was 
due  to  the  plaintiff  upon  the  settlement  of  such  accounts. 

The  Court  then  called  on 

Mercicether,  Serjt.  to  support  the  declaration : 
This  agreement  does  not  constitute  a  partnership,  but  was 
merely  intended  by  the  parties  to  furnish  a  mode  of  ascertaining 
the  quantum  of  payment  for  the  plaintiff's  services ;  in  the  same 
way  as  sailors  are  paid  on  whaling  voyages  by  an  agreement  for 
a  share  of  the  proceeds  of  the  voyage.  In  Dry  v.  Bosivell  (i),  upon 
a  question  whether  the  defendant  was  partner  in  a  lighter  with 
one  Eussell,  it  appeared  to  have  been  agreed  that  defendant,  in 
consideration  of  working  the  lighter,  should  receive  half  her  gross 
earnings,  and  that  Eussell,  as  owner,  should  receive  the  other 
half.  And  Lord  Ellenborough  observed,  that  this  was  only 
a  mode  of  paying  the  defendant  wages  for  his  labour,  and  was 
different  from  a  participation  of  profits  and  loss ;  so  that,  under 
these  circumstances,  no  partnership  could  be  considered  as  existing 
between  him  and  the  owner  of  the  lighter.  So  in  Wish  v.  Small  (2), 
in  an  action  for  the  price  of  two  bullocks  sold  by  the  plaintiff  to 
the  defendant,  it  appeared  in  evidence  that  the  plaintiff  had 
purchased  those  bullocks,  and  afterwards  put  them  to  depasture 
upon  the  lands  of  one  Woof,  it  being  agreed  that  the  profit  to  be 
made  upon  the  result  (after  they  had  been  fatted  upon  Woof's 
land)  above  202.  at  which  the  plaintiff  then  valued  them,  should 
be  equally  divided  between  him  and  Woof.  Upon  that,  Davipier 
for  the  *defendant,  objected  that  Wish  and  Woof  were  partners,  [  *iii  ]> 
and  ought  jointly  to  have  brought  that  action.     To  that  it  was 

(1)  1  Camp.  339.  (2)  1  Camp..  339,  n. 
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Greek       answered  that  they  were  merely  partners  in  the  profits,  and  that 

bbeslbt.     that  was  a  mode  of  paying  Woof  for  the  pasture.    Thompson,  B. 

.  was  of  the  latter  opinion,  and  the  plaintiff  had  a  verdict.    In 

Easter  Term  following,  Dampier  moved  the  Court  of  E.  B.  that 

the  verdict  should  be  set  aside,  and  a  nonsuit  entered  on  the 

foregoing  ground ;  but  a  rule  was  refused. 

So  in  Mair  v.  Glennie  (i)  it  was  contended  that  the  captain  was 
virtually  a  partner,  because  payment  of  the  captain's  wages 
was  to  depend,  as  to  its  amount,  upon  a  reference  as  to  the 
value  of  the  cargo.  But  Lord  Ellenborouoh  said,  "according 
to  that  mode  of  argument  every  seaman  in  a  Greenland  voyage 
would  become  a  partner  in  the  fishing  concern.  There  is  no 
pretence,  therefore,  for  saying  that  the  captain  was  a  partner, 
because  his  wages  were  to  be  regulated  and  paid  by  reference  to 
a  calculation  on  the  profits  of  the  adventure." 

And  in  Heskethv.  Blanchard  (2),  where  A.  having  neither  money 
nor  credit,  offered  to  B.,  that  if  he  would  order  with  him  certain 
goods  to  be  shipped  upon  an  adventure,  if  any  profit  should  arise 
from  them,  B.  should  have  half  for  his  trouble ;  it  was  held,  that 
such  contract  did  not  constitute  a  partnership  as  between 
themselves,  but  only  an  agreement  for  a  compensation  for 
trouble  and  credit ;  though  B.  was  liable  as  a  partner  to  third 
I)ersons,  creditors. 

(TiNDAL,  Ch.  J. :  In  the  two  last  cases  there  was  no  liability 
in  common  to  loss.) 

At  all  events  the  plaintiff  may  have  judgment  on  the  first  breach, 
which  is  no  more  than  a  claim  for  nonpayment  of  wages. 

TiNDAL,  Ch.  J. : 

In  this  declaration  there  are  two  breaches;   the  first  on  the 

£•112]      defendant's  nonpayment  of  9i.  *per  mile  per  annum  to  the  plaintiff, 

for  horsing  the  mail  cart  from  Brackley  to  Northampton ;  the 

second  for  not  dividing  between  the  plaintiff  and  defendant 

monies  received  by  the  defendant  for  the  conveyance  of  parcels. 

As  to  the  first,  if  it  had  not  been  connected,  by  the  terms  of 
the  agreement,  with  the  subsequent  stipulation  for  dividing  the 

(1)  16  B.  B.  445  (4  M.  &  S.  240}.  (2)  4  East,  143. 
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profits  arising  from  the  carriage  of  parcels,  it  voold  have  been  a       Obben 

demand  on  which  the  plaintiff  would  have  been  clearly  entitled      bebslet. 

to  recover ;  but  it  is  impossible  not  to  see  that  this  91.  per  mile 

was  not  to  be  paid  at  all  events,  but  only  upon  taking  the  balance 

of  the  whole  account  between  the  parties;  for  it  is  to  be  paid 

''provided  always  that  the  said  agreement  in  that  and  every 

subsequent  article  should  be  punctually  and  properly  fulfilled." 

The  payment  therefore  accrues  not  on  an  absolute,  but  on 

a  conditional  agreement,  namely  the  punctual  performance  of 

the  stipulations  subsequently  set  out:    and  according  to  those 

stipulations  the  plaintiff  and  defendant  are  partners  in  profit 

and  loss;   for  it  is  agreed  that  ''the  monies  received  for  the 

conveyance  of  all  packages  or  parcels  should  be  fairly  and  equally 

divided  between  the  two  parties,  each  bearing  an  equal  portion 

of  the  loss,  if  any,  occasioned  by  loss  or  damage  of  such  or  any 

such  packages  or  parcels."    And  I  have  always  understood  the 

definition  of  partnership  to  be  a  mutual  participation  in  profit 

and  loss.     The  payment  of  the  91.  per  mile  therefore,  depending 

on  the  observance  of  all  the  stipulations  between  the  parties, 

draws  down  to  itself  the  rest  of  the  agreement,  which  constitutes 

a  partnership  concern,  and  renders  it  impossible  to  separate  the 

first  breach  from  the  entire  agreement. 

Park,  J. : 

I  am  of  the  same  opinion.  Upon  this  agreement  it  is  clear 
there  was  to  be  a  participation  of  profit  and  loss ;  and  though 
the  agreement  to  pay  91.  per  mile  might  *have  afforded  a  good  [  •us  ] 
ground  of  action  had  it  stood  alone,  j^et  when  it  is  made  to 
depend  on  the  punctual  performance  of  the  other  stipulations, 
it  draws  down  to  it  the  rest  of  the  agreement ;  and  then, 
according  to  Foster  v.  AlUinson  (i),  no  action  will  lie  for  one 
of  the  parties  unless  there  has  been  a  balance  struck,  and  an 
express  promise  to  pay.  That  decision  was  considered  at  the 
time  a  great  novelty  in  principle  :  but  there  has  been  no  balance 
struck  here,  and  the  case  resembles  Fromont  v.  Caupland  (2), 
where  the  plaintiff  and  defendant  had  been  engaged  in  running 
a  eoach  from  Bath  to  London,  the  plaintiff  finding  horses  for  one 

(1)  2  T.  E.479.  (2)  27  R.  E.  375  (2  Bing.  170). 
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Gbbek  part  of  the  road,  defendant  for  another ;  and  the  profits  of  each 
BKB8LET.  party  were  calculated  according  to  the  number  of  miles  covered 
by  his  own  horses  :  the  plaintiff  received  the  fares,  and  rendered 
an  account  thereof  to  the  defendant  every  week :  it  was  held,  that 
the  plaintiff  and  defendant  were  partners  in  that  concern,  and 
that  in  an  action  by  the  plaintiff  against  the  defendant,  upon  a 
separate  transaction,  the  defendant  could  not  set  off  a  balance 
which  had  been  declared  in  his  favour  upon  those  weekly  accounts. 

Gaselee,  J. : 

This  is  an  agreement  for  a  partnership,  in  which  the  plaintiff 
is  to  take  credit  for  91.  per  mile,  as  work  and  labour  for  the 
concern. 

BOSANQUET,  J. : 

The  substance  of  this  agreement  is,  to  carry  the  mail  in 
partnership,  and  to  share  in  the  profit  and  loss  of  the  concern. 
It  is  true,  tliere  is  a  stipulation  that  the  plaintiff  shall  receive  9/. 
for  every  mile ;  but  that  is  subject  to  the  provisions  of  the  rest 
of  the  agreement,  according  to  which,  neither  party  can  claim 
any  thing  till  there  has  been  an  account  of  profit  and  loss. 

Judgment  for  defendant. 


1835.  MARSON  V.  SHORT  and  Anothee. 

June  10. 
(2  Bing.  N.  C.  118—123 ;  S.  C.  2  Scott,  243 ;  1  Hodges,  260 ;  4  L.  J.  (N.  S.) 

[  118  ]  C.  P.  270.) 

An  agreement  for  ilie  sale  of  an  undivided  moiety  of  a  horse,  is  an 
agreement  for  the  sale  of  goods,  within  the  exception  in  the  Stamp  Act. 

Upon  error  from  a  county  court,  it  appeared  that  the  plaintiff 
had  declared  that  William  Short  and  William  Brooke,  the 
defendants,  were  indebted  to  the  plaintiff  in  the  sum  of  60/. 
for  horsemeat,  stabling,  care,  and  attendance  by  the  plaintiff, 
before  that  time  found,  provided,  and  bestowed  in  and  about 
the  training,  feeding,  and  keeping  of  divers  horses,  mares,  and 
geldings,  of  and  for  the  defendants,  at  their  request:  and  in 
602.  for  the  price  and  value  of  goods  then  and  there  sold  and 
delivered  by  the  plaintiff  to  the  defendants,  at  their  request ; 
and  that  being  so  indebted,  they  promised  to  pay : 
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That  the  defendants  pleaded  that  they  had  not  promised  modo      Mabsok 
etforind;  upon  which  issue  was  joined:  .  short. 

It  was  then  alleged  that  upon  the  trial  of  that  issue,  the 
counsel  for  the  plaintiff,  in  order  to  support  the  said  issue  on 
his  part,  and  to  show  a  joint  liability  of  the  said  Brooke  with 
the  said  Short,  produced  a  certain  paper  writing  in  the  words  or 
to  the  effect  following :  ''  Memorandum  of  agreeQ)^nt  betwixt 
William  Short  and  William  Brooke,  which  is,  the  horse  to  be 
S4L ;  William  Brooke  to  have  half  at  172.,  and  to  pay  half  of 
the  horse's  expences  being  with  Job  Marson,  from  his  arriving 
at  Malton,  February  1,  1881.  At  the  same  time  agreed  for  the 
horse  to  go  to  Newcastle,  to  be  entered  for  the  Handicap  and 
silver  cup.    William  Brooke,  William  Short.    March  24, 1881 : " 

That  the  counsel  for  the  defendants  objected  that  the  writing 
could  not  be  received  in  evidence,  the  same  not  being  stamped 
according  to  the  provisions  of  the  56  Geo.  III.  c.  184 :  that  the 
plaintiff's  counsel  contended  that  the  writing  was  only  pro- 
duced to  show  partnership  ^between  the  said 'William  Brooke  [  *iid  ] 
and  William  Short ;  and  that  therefore  it  was  receivable  in 
evidence  without  a  stamp :  that  the  county  clerk  then  delivered 
his  opinion  that  the  writing  was  not  admissible  in  evidence  for 
want  of  a  stamp ;  and  that  the  jury  gave  their  verdict  for  the 
defendants. 

Error  and  joinder. 

Cresswell,  for  the  plaintiff  in  error  : 

The  writing  ought  to  have  been  received  in  evidence.  It  is 
an  agreement  for  the  sale  of  goods,  and,  as  such,  does  not 
require  a  stamp,  being  within  the  exception  of  the  Stamp  Act. 
Venning  v.  Leckie  (i)  is  in  point.  There,  the  defendant  agreed 
in  writing  to  take  one  half  share  of  certain  goods  bought  by  the 
plaintiff  on  their  joint  account ;  half  in  the  profit  or  loss ;  and 
to  furnish  the  plaintiff  with  half  the  amount  in  time  for  the 
payment  thereof:  it  was  held  that  that  was  an  agreement 
relating  to  the  sale  of  goods  within  the  exception  in  the  Stamp 
Act.  And  the  introduction  of  collateral  matters  into  an  agree- 
ment for  the  sale  of  goods  will  not  render  a  stamp  necessary : 

(1)  12  E.  E.  292  (13  East,  7). 
R.R. — ^VOL.  XLII.  36 
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MAB80R       Heron  v.  Granger  (l),  Forsyth  v.  JerrU(2),  Mering  v.  D«/«r(3). 

shobt.  ^ut  if  this  be  not  an  agreement  for  the  Bale  of  goods,  it  is 
exempted  from  a  stamp,  the  subject-matter  of  the  agreement 
being  on  the  face  of  it  of  less  value  than  20/.  In  such  a  case, 
if  the  value  be  above  that  sum,  it  lies  with  the  party  objecting 
to  show  it :  Doe  v.  Avis  (4),  Chad  wick  v.  Sills  (6). 

Stephen,  Serjt.  contra: 

Where  an  agreementiis  exempted  from  a  stamp  on  the  ground 
that  it  is  an  agreement  for  the  sale  of  goods,  it  may  perhaps  be 
given  in  evidence  without  a  stamp  to  prove  a  collateral  statement 
r  •120  ]  ♦introduced  into  it ;  as  in  Forsyth  v.  Jeri-is,  or  Rex  v.  Pooley  (6) ; 
but  not  when  it  is  offered  to  establish  the  principal  issue  in  the 
cause:  Doe  d.  St.  John  v.  Hoare(7),  Wheldon  v.  Matthews  (B), 
Here,  the  writing  was  produced  to  prove  a  partnership,  the 
existence  of  which  partnership  was  the  very  point  to  be  tried  ; 
and  as  an  agreement  for  a  partnership  it  was  not  admissible, 
for  the  subject-matter  of  it,  the  horse,  appears  on  the  face  of  the 
instrument  to  have  been  worth  84Z. 

And  this  was  not  an  agreement  for  the  sale  of  goods,  but  for 
a  partnership  in  an  indivisible  chattel.  It  would  not  be  easy  to 
effect  a  specific  performance  of  a  sale  of  the  undivided  moiety 
of  a  horse;  and  Littleton  says,  ''If  there  be  two  tenants  in 
common  of  certain  lands  in  fee,  and  they  give  this  land  to  a 
man  in  tail,  or  let  it  to  one  for  term  of  life,  rendering  to  them 
yearly  a  certain  rent,  and  a  pound  of  pepper,  and  a  hawk  or  a 
horse,  and  they  be  seised  of  this  service,  and  afterwards  the  whole 
rent  is  behind,  and  they  distrain  for  this,  and  the  tenant  maketh 
rescouse,  in  this  case,  as  to  the  rent  and  pound  of  pepper  they 
shall  have  two  assizes,  and  as  to  the  hawk  or  the  horse  but 
one  assize "(9).  Upon  which  Lord  Coke  observes,  as  "twenty 
shillings  or  a  pound  of  pepper  may  be  severed,  the  one  tenant 
in  common  may  have  an  assize  for  the  moiety  of  twenty  shillings 
and  the  moiety  of  a  pound  of  pepper ;  de  medietate  unvns  libr. 

(1)  5  Esp.  269.  (6)  3  Bob.  &  P.  311. 

(2)  18  B.  B.  804  (1  Stark.  437).  (7)  2  Esp.  724. 

(3)  2  M.  &  By.  121.  (8)  2  Ohitty,  399. 

(4)  Chitty's  Statutes,  964.  (9)  litt.  s.  314. 

(5)  By.  &  Moo.  15. 
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piptnis; "  "  But  for  the  hawk  or  horse,  albeit  they  be  tenants  in      Mabson 

Mm 

common,  they  shall  join  in  an  assize,  for  otherwise  they  should  shobt 
be  without  remedy ;  for  one  of  them  cannot  make  his  plaint  in 
assize  of  the  moiety  of  a  hawk,  or  of  a  horse,  for  the  law  will 
neVer  suffer  any  man  to  demand  anything  against  the  order  of 
nature  or  reason,  as  before  it  appeareth  by  Littleton,  section  129. 
Lex  enim  spectat  nature  ordinem.  *Also  the  law  will  never  [*121] 
enforce  a  man  to  demand  that  which  he  cannot  recover ;  and  a 
man  cannot  recover  the  moiety  of  a  hawk,  horse,  or  any  other 
entire  thing.  Lex  neminem  cogit  ad  vana  seu  imttUia.  But  in 
that  case  they  shall  join  in  assize ;  and  the  reason  is  ne  citria 
Domini  Rerfis  deficeret  in  justitid  exhibemld,  or,  lex  non  debet 
dejicere  conqiwrentihtis  in  justitid  exhibendd.  And  if  they  should 
not  join,  they  shall  have  damnum  et  injufianiy  and  yet  should 
have  no  remedy  by  law,  which  would  be  inconvenient ;  but  the 
law  wills,  that  in  every  case  where  a  man  is  wronged  and 
endamaged  that  he  shall  have  remedy."  Venning  v.  Leckie  does 
not  establish  that  there  can  be  a  sale  of  the  undivided  moiety 
of  an  indivisible  chattel ;  and  the  agreement  there  referred  to  a 
previous  purchase  on  the  joint  account  of  the  parties.  But  in 
Leigh  v.  Banner  (i)  it  was  held  that  an  agreement  between 
merchants  that  one  should  take  a  share  in  the  outfit  of  a  ship 
and  the  adventure,  is  not  an  agreement  for  the  sale  of  goods: 
substituting  horse  for  ship,  that  case  cannot  be  distinguished 
from  the  present.  Waddington  v.  Bristow  (2)  and  Buxton  v. 
BedaU  (d)  show  that  the  exception  in  the  Stamp  Act  is  construed 
strictly.  It  does  not  extend  to  growing  crops,  fixtures,  or 
machinery  in  the  course  of  fabrication. 

But  the  reception  of  the  instrument  on  the  ground  of  its 
being  an  agreement  for  the  sale  of  goods  not  having  been 
required  in  the  Court  below,  the  plaintiff  in  error  cannot  now 
raise  that  objection  to  the  county  clerk's  decision. 

TiNDAL,  Ch.  J. : 

He  may  support  the  objection  made  in  the  Court  below  by  a 
better  argument  in  the  court  of  error,  and  I  think  the  case  of 
Venning  v.  Leckie  is  sufQcient  to  govern  our  decision  upon  the 

(1)  1  Esp.  403.  (2)  2  Bos.  &  P.  452.  (3)  3  East,  303. 

85—2 
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ifABsoN  present  occasion.  *The  question  is,  whether  this  is  a  contract 
Shobt.  for  the  sale  of  goods  within  the  meaning  of  that  clause  in  the 
r  *122  ]  schedule  of  55  Geo.  III.  c.  184,  which  exempts  from  stamp  duties 
any  '*  memorandum,  letter,  or  agreement  made  for  or  relating 
to  the  sale  of  any  goods,  wares,  or  merchandizes."  One  of  the 
parties  had  already  purchased  a  horse,  the  value  put  on  which 
by  the  agreement  is  84Z.  He  having  the  horse,  the  terms  of  his 
agreement  are: — ** William  Brooke  to  have  half  at  111.  and  to 
pay  half  the  horse's  expenses."  That  is,  that  upon  payment 
of  17^.  Brooke  was  to  be  let  in  as  joint  owner  in  a  moiety  of  the 
horse.  It  is  said  that  in  Venning  v.  Leckle,  it  appeared  on  the 
face  of  the  agreement  that  the  goods  had  been  previously 
purchased  on  the  joint  account  of  the  parties  ;  but  that  appears 
to  me  to  shew  that  the  present  case  is  the  more  clearly  entitled 
to  be  considered  as  falling  within  the  exemption  in  the  statute ; 
for  it  might  have  been  urged  there,  that  the  purchase  having 
previously  been  made  for  both  parties,  the  agreement  related 
only  to  the  division  of  the  property ;  but  here,  Brooke  had  no 
property  in  the  horse  except  by  the  sale  of  the  moiety  which 
this  agreement  discloses.  This  agreement,  therefore,  relates 
more  closely  to  the  sale  of  merchandizes  than  the  agreement 
in  Venning  v.  Lerkie. 

It  is  then  objected  that  a  transfer  of  an  interest  in  an  undivided 
moiety  of  a  horse  cannot  be  called  a  sale  of  goods,  wares,  or 
merchandizes,  within  the  meaning  of  the  Act.  But  those  words 
must  be  construed  according  to  the  subject-matter,  and  a  party 
may  as  well  sell  the  moiety  of  a  horse  as  of  any  other 
chattel  that  he  does  not  divide ;  such  as  a  portion  of  oil  in  a 
cask,  or  the  like.  I  think,  therefore,  our  judgment  ought  to  be 
for  the  plaintiff  in  error. 

Park,  J. : 

I  entertain  no  doubt  that,  in  a  general  sense,  a  sale  of  a  share 
[  *123  ]  in  a  horse  falls  within  the  exception  *of  the  statute  applicable 
to  sales  of  goods,  wares,  or  merchandizes  ;  and  the  circumstance 
that  an  agreement  for  the  sale  of  goods  contains  stipulations 
on  collateral  matters,  does  not  render  it  liable  to  the  stamp 
duty :  Venning  v.  Leckie,  Forsyth  v.  Jervis.    As  to  the  case  of 


VOL.  XLii.]  1886.    C.  P.    2  BING.  N.  C.  128.  54» 


Waddington  v.  Bristow,  growing  crops  and  fixtures,  though  Habsok 
belonging  to  the  tenant,  have  never  been  considered  goods  and  .  short. 
chattels,  within  the  meaning  of  the  exception  in  the  Stamp  Act. 
The  price  of  fixtares,  which  are  of  a  mixed  nature,  cannot  be 
recovered  in  an  action  for  goods  sold  and  delivered ;  and  the 
same  remark  applies  to  the  demand  for  the  price  of  unfinished 
machinery  in  Buxton  v.  Bedall. 

Gaselee,  J. : 

I  am  of  opinion  that  this  is  an  agreement  for  the  sale  of  goods, 
wares,  or  merchandizes,  within  the  meaning  of  the  exception  in 
the  Stamp  Act  and  the  principle  of  the  decision  in  Vennimf  v. 
Leckie.  As  to  the  argument  that  there  can  be  no  sale  of  a  part 
interest  in  an  indivisible  chattel,  because  there  can  be  no  delivery 
of  the  thing  sold ;  suppose  this  had  been  a  sale  of  an  undivided 
interest  in  fifteen  or  twenty-five  horses,  instead  of  one,  could  it 
be  contended  that  such  a  sale  would  not  be  a  transfer  of  the 
vendor's  interest  in  chattel  property  ?  And  the  same  principle 
must  be  applied  to  the  transfer  of  a  single  horse. 

Vauohan,  J.,  concurred. 

Judgment  for  a  venire  de  novo. 


BEGBIE  V.  HAYNE.  i836. 

June  10 
(2  Bing.  N.  0.  124— 11?5 ;  S.  C.  2  Scott,  193 ;  1  Hodges,  266  ;  4  L.  J.  (N.  S.)  

a  P.  308.)  [  124  ] 

Bailiffs  employed  to  distrain  for  rent  arrear  need  not  be  sworn  bailiffs 
under  13  Bdw.  I.  c.  37  (1). 

In  replevin,  the  defendant  made  cognizance  as  the  bailiff  of 
Wm.  Turguand  and  Charles  Slack,  assignees  of  the  estate  and 
effects  of  Wm.  Spencer  Evans,  a  bankrupt,  &c.,  for  rent  accruing 
to  Evans  and  his  assignees,  under  a  demise  from  Evans  before 
his  bankruptcy. 

The  plaintiff  pleaded  in  bar,  that  the  defendant,  by  reason 
of  any  thing  by  him  in  his  cognizance  alleged,  ought  not  as 
bailiff  to  acknowledge  the  taking  of  the  goods  and  chattels  in 
the  said  dwelling-house  in  which,  &c. ;  because  at  the  time, 

(1)  See  now  Law  of  Distress  Amendment  Act,  1888  (51  &  52  Vict.  c.  21)  s.  7 
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bhobie      when,  &c.,  the  defendant  was  not  a  bailiff  sworn  and  known 

Hayne.      according  to  the  provisions  of  the  statute  passed  in  the  thirteenth 

year  of  the  reign  of  Edward  the  First,  formerly  King  of  England, 

and  entitled,  "  No  distress  shall  be  taken  but  by  bailiffs  sworn 

and  known." 

Demurrer  and  joinder. 

Bompaa,  Serjt.,  in  support  of  the  demurrer : 

The  statute  18  Edw.  I.  e.  37,  which  requires  bailiffs  to  be 
sworn,  does  not  make  a  distress  by  a  person  not  a  bailiff  sworn 
and  known  void  or  unavailable ;  but  only  subjects  the  party 
making  it,  not  a  bailiff  sworn  and  known,  to  an  action  and 
punishment.  Besides,  the  plea  does  not  aver  that  the  defendant 
was  a  bailiff  to  whose  ofQce  it  belonged  to  take  distresses ;  and 
this  is  not  a  case  within  the  purview  of  the  statute,  or  the 
mischief  against  which  it  was  intended  to  provide. 

Stephen,  Serjt.,  contra,  relied  on  the  express  words  of  the 
[  *126  ]  statute :  ''  Forasmuch  also  as  bailiffs,  to  whose  *ofQce  it  belongeth 
to  take  distresses,  intending  to  grieve  their  inferiors,  that  they 
may  exact  money  of  them,  do  send  strangers  to  take  distresses, 
to  the  intent  that  they  might  grieve  their  inferiors,  by  reason 
that  the  parties,  not  knowing  such  persons,  will  not  suffer  the 
distresses  to  be  taken ;  it  is  provided,  that  no  distress  shall  be 
taken  but  by  bailiffs  sworn  and  known."    But 

TiNDAL,  Ch.  J.  and  the  whole  Court  were  of  opinion,  that  the 
Statute  of  Westminster  did  not  apply  to  bailiffs  employed  in 
making  distresses  for  rent  in  arrear.  Taking  the  thirty-seventh 
chapter  in  conjunction  with  the  thirty-sixth  and  thirty-eighth, 
it  was  clear  that  the  bailiffs  mentioned  in  the  thirty-seventh 
chapter  were  bailiffs  employed  by  the  lords  of  courts  for  com- 
pelling parties  to  follow  the  county,  hundred,  wapentake,  and 
other  like  courts,  and  not  bailiffs  distraining  for  rent.  This 
appeared  to  be  the  opinion  of  Lord  Coke,  2  Inst.  445,  and  was 

confirmed  in  Cro.  Eliz.  14. 

Judifment  for  defendant. 
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FLIGHT  V.  GLOSSOPP.  is^s- 

nfune  10. 
(2  Bing.  N.  C.  125—132 ;  S.  C.  2  Scott,  220 ;  1  Hodges,  263  ;  4  L.  J.  (N.  S.)  

C.  P.  268.)  [  125  ] 

An  agreement  that  plaintiff  should  be  paid  360/.  on  the  31st  of 
December,  1834,  for  313/.  lent  by  him  on  the  26th  of  April,  1834,  if 
four  persons  named  should  be  alive  on  the  31st  of  Deoember,  and  that 
plaintiff  should  have  the  use  of  two  boxes  at  the  Y .  theatre,  in  the  inter- 
mediate time,  gratuitously,  but  if  either  of  the  four  persons  should  die, 
plaintiff  ebould  pay  a  reasonable  sum  for  the  use  of  the  boxes :  Held, 
not  an  agreement  running  with  the  land,  and  therefore  not  binding,  as 
to  the  use  of  the  boxes,  on  an  assignee  of  the  theatre. 

The  declaration  stated  that  William  Abbott  and  David 
Egerton,  before  and  at  the  time  of  the  making  of  the  agreement 
thereinafter  mentioned,  were  lawfully  possessed  of  the  Victoria 
Theatre,  and  the  two  ^boxes  thereof  in  the  agreement  therein-  [  *126  ] 
after  mentioned,  for  an  interest  therein  and  term  of  5rears  to 
come  and  unexpired,  continuing  thenceforth  until  after  the 
Slst  of  December  thereinafter  mentioned ;  and  that  Abbott  and 
Egerton  being  so  possessed,  on  the  26th  of  April,  1884,  by  a 
certain  agreement  then  and  there  made  and  entered  into  between 
Abbott  and  Egerton  of  the  one  part  and  the  plaintiff  of  the 
other  part,  and  now  brought  into  Court, 

After  reciting  that  it  had  been  agreed  between  Abbott  and 
Egerton  and  the  plaintiff  that,  in  consideration  of  S18Z.  that  day 
paid  by  the  plaintiff  to  Abbott  and  Egerton,  they  would  pay  to 
the  plaintiff  the  sum  of  860;.  on  the  81st  of  December,  1884, 
if  all  of  them  and  one  Banister  Flight  should  be  living  on  any 
part  of  that  day ;  and  that  the  plaintiff  should  till  the  said  81st 
of  December,  1884,  if  all  of  them,  Abbott,  Egerton,  the  plaintiff, 
and  B.  Flight,  should  so  long  live,  or  so  long  during  the  same 
period  as  all  of  them  should  live,  have  the  free  use  and  enjoy- 
ment of  two  private  boxes  in  the  Victoria  Theatre  aforesaid,  one 
in  the  dress  circle,  and  the  other  in  the  circle  immediately  above ; 
and  that  if  all  of  them,  Abbott,  Egerton,  the  plaintiff,  and  Flight, 
should  be  living  on  any  part  of  the  said  81st  of  December,  1884, 
the  plaintiff  should  not  pay  any  thing  for  the  use  of  the  said 
boxes;  but  if  either  of  them  should  die  before  that  day,  the 
plaintiff  should  make  such  compensation  for  the  use  of  the 
said  boxes  during  the  time  he  should  have  been  entitled  thereto 
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Flight  as  should  be  just  and  reaBonable  ;  and  reciting  that  the  payment 
6L0S60PP.  of  the  said  sum  of  3602.,  should  it  become  payable,  had  been 
secured  by  the  joint  and  several  warrant  of  attorney  of  Abbott 
and  Egerton,  bearing  even  date  with  the  said  agreement, 
authorizing  certain  attornies  of  the  Court  of  Common  Pleas  to 
enter  up  a  judgment  against  them  or  either  of  them  in  that 
[^127]  Court  for  the  sum  of  735/.,  in  an  *action  of  debt  at  the  suit 
of  one  Jonathan  Marchant,  with  such  defeazance  as  was  therein 
indorsed : 

Abbott  and  Egerton  respectively  agreed  with  the  plaintiff  that 
thenceforth  until  the  31st  of  December,  1834,  if  all  of  them, 
Abbott,  Egerton,  the  plaintiff,  and  Flight,  should  so  long  live, 
or  so  long  during  such  period  as  all  of  them  should  live,  he 
the  plaintiff,  and  such  persons  as  he  should  appoint,  should 
have  the  free  use  and  enjoyment  of  two  private  boxes  in  the 
Victoria  Theatre  aforesaid,  one  of  them  in  the  dress  circle  and 
the  other  of  them  in  the  circle  immediately  over  the  dress  circle, 
on  every  night  that  the  said  theatre  should  be  open  for  any 
performance  or  entertainment,  except  only  on  benefit  nights; 
and  that  if  all  of  them,  Abbott,  Egerton,  the  plaintiff,  and  Flight, 
should  be  living  on  any  part  of  the  31st  of  December,  1834, 
then  the  plaintiff  should  not  pay  any  thing  for  such  use  and 
enjoyment  of  the  said  boxes ;  but  that  if  either  of  them  should 
die  before  that  day,  then  the  plaintiff,  or  his  executors  or 
administrators,  should  pay  to  Abbott  and  Egerton,  or  their 
executors  or  administrators,  such  compensation  for  the  use  and 
enjoyment  of  the  said  boxes  during  the  time  he  should  have 
been  entitled  thereto  as  should  be  just  and  reasonable ;  which 
compensation,  in  the  last-mentioned  case,  he  the  plaintiff  thereby 
agreed  to  make  and  pay  accordingly;  as  by  the  agreement 
(reference  being  thereunto  had)  would,  amongst  other  things, 
more  fully  and  at  large,  appear : 

That  Abbott,  Egerton,  the  plaintiff,  and  Flight  were  still 
living :  That  afterwards,  and  whilst  the  defendant  had  notice 
of  the  said  agreement  and  the  terms  and  conditions  thereof, 
the  interest  and  term  of  years  of  Abbott  and  Egerton  of  and 
in  the  said  theatre,  and  all  their  estate,  property,  claim,  and 
demand    of    and   in  the    said   theatre,    and    the    two    boxes 
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thereof,  by  assigninent  thereof,  came  to  and  vested  in  the  flight 
defendant,  *and  the  defendant,  by  virtue  thereof,  then  and  there  glossopp. 
entered  into  and  upon  the  said  theatre  and  two  boxes  aforesaid,  [  *128  j 
and  became  and  was  possessed  thereof  for  the  residue  of  the 
interest  and  term  of  Abbott  and  Egerton  therein,  and  of  their 
reversionary  interest  of  and  in  the  said  theatre,  and  of  and  in 
the  said  boxes  granted  as  aforesaid ;  that  although  the  plaintiff 
had  always  from  the  time  of  the  making  of  the  said  agreement 
hitherto  performed  and  fulfilled,  and  been  ready  and  willing  to 
perform  and  fulfil  all  things  in  the  said  agreement  on  his  part 
and  behalf  to  be  performed  and  fulfilled,  of  which  the  defendant 
had  notice ;  yet  the  defendant,  well  knowing  the  premises,  but 
intending  to  injure  the  plaintiff  in  the  use  and  enjoyment  of 
his  said  boxes,  afterwards  and  whilst  he  the  defendant  was  so 
possessed  of  the  said  theatre,  to  wit,  on,  &c.  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  the  commence- 
ment of  this  suit,  refused  to  permit  or  allow  the  plaintiff  and 
such  persons  as  he  appointed,  the  use  and  enjoyment  of  either 
of  the  said  boxes  on  any  nights  that  the  said  theatre  was  open 
for  performance  and  entertainment,  the  same  not  being  a  benefit 
night :  that  on  divers,  to  wit,  ten  of  the  nights  when  the  said 
theatre  was  open  for  performance  and  entertainment,  but  one 
of  the  said  nights  being  a  benefit  night,  the  defendant  wholly 
refused  to  the  plaintiff  the  use  and  enjoyment  of  either  of  the 
said  boxes ;  and  that  on  the  rest  of  the  said  nights,  to  wit,  twenty 
nights,  when  the  said  theatre  was  also  open  for  performance  and 
entertainment,  not  one  of  the  said  nights  being  a  benefit  night, 
the  defendant  wholly  refused  to  the  persons  whom  the  plaintiff 
appointed  the  use  or  enjoyment  of  either  of  the  said  boxes :  and 
that  the  defendant  on  those  nights  respectively  ejected,  exi)elled, 
thrust  out,  and  evicted  the  plaintiff,  and  the  persons  whom  the 
plaintiff  on  those  nights  respectively  appointed ;  whereby  the 
plaintiff  had  *been  greatly  injured  and  prevented  from  having  [  *129  ] 
the  use  and  enjoyment  of  his  said  boxes ;  and  thereby  the 
defendant  broke  the  said  covenant  entered  into  between  Abbott, 
Egerton,  and  the  plaintiff,  as  aforesaid,  to  the  damage  of  the 
plaintiff  of  1,000L 

The  defendant,  after  setting  out  on  oyer  the  deed  between  the 
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Flight  plaintiff  and  Abbott  and  Egerton,  pleaded — That  at  the  time  of 
G11O88OPP.  making  the  agreement  there  were,  and  thence  hitherto  had  been 
more  than  one  private  box,  to  wit,  five  private  boxes  in  the  dress 
circle  of  the  Victoria  Theatre ;  and  there  were  more  than  one 
private  box,  to  wit,  five  private  boxes  in  the  circle  immediately 
over  the  dress  circle  in  the  said  Victoria  Theatre,  in  the  agreement 
mentioned. 

Replication.  That  of  the  said  five  private  boxes  in  the  dress 
cuxle,  and  of  the  said  five  private  boxes  in  the  circle  immediately 
over  the  dress  circle,  the  said  defendant,  on  the  nights  in  the 
declaration  mentioned  respectively,  refused  the  use  or  enjoyment 
to  the  plaintiff,  and  the  persons  whom  the  plaintiff  appointed, 
of  two  private  boxes  in  the  said  theatre,  one  of  them  in  the  said 
dress  circle,  and  the  other  of  them  in  the  circle  immediately 
over  the  dress  circle,  or  of  either  of  them,  and  then  and  there 
wholly  withheld  the  use  and  enjoyment  of  the  said  boxes,  and 
of  each  of  them,  from  the  plaintiff  and  the  said  persons  whom 
he  appointed  respectively,  in  manner  and  form  as  the  plaintiff 
had  above  in  his  declaration  in  that  behalf  alleged,  contrary  to  the 
said  covenant  of  Abbott  and  Egerton  in  the  declaration  mentioned. 

Demurrer  and  joinder. 

IF.  H.  Watson  in  support  of  the  demurrer  contended,  that 
the  covenant  by  Abbott  and  Egerton  was  a  mere  personal  cove- 
nant, whicli  did  not  run  with  the  land,  or  bind  the  assignee. 

f  180  ]  Hoggins,  contra  : 

The  covenant  declared  on  is  a  licence  to  enter  the  cove- 
nantor's land :  Tayler  v.  Waters  (i) ;  and  according  to  Bac.  Abr. 
Leases,  817,  and  the  authorities  cited  in  the  margin,  such  a 
licence  may  be  pleaded  as  a  lease.  Had  there  been  no  deed, 
the  plaintiff  would  have  had  his  remedy  against  the  assignee 
of  the  reversion,  in  an  action  on  the  case :  Tayler  v.  Waters. 
The  deed  executed  by  Abbott  and  Egerton  enables  him  to  sue 
in  covenant ;  for  formal  words  are  not  necessary  to  constitute  a 
covenant,  and  the  effect  of  the  deed  declared  on  is,  that  the 
plaintiff  shall  enjoy  the  boxes  at  the  theatre,  with  liberty  to 

(1)  18  R.  E.  499  (7  Taunt.  374). 
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enter  the  premises.  In  Vyi^an  v.  Arthur  (i),  a  covenant  to  Flioht 
render  suit  to  a  mill  was  held  to  run  with  the  land.  So,  in  olossopp. 
Jourdain  v.  WiUon(2)^  a  covenant  by  a  lessor,  to  supply  two 
houses  with  good  water  at  a  rate  therein  mentioned  for  each 
house.  To  the  same  effect  are,  Coles's  case  (3),  Earl  of  Portmore 
V.  Bunn  (4),  Buckeridge  v.  Ingram  (5).  If  rent  had  been  reserved 
for  the  boxes,  the  defendants  as  assignees  of  the  reversion  might 
have  sued  the  plaintiff:  he  therefore,  reciprocally,  must  have 
his  remedy  against  them. 

W.  H.  Watsan : 

No  authority  has  been  cited  in  support  of  that  proposition. 
But  this  deed,  instead  of  amounting  to  a  lease  or  licence,  is  no 
other  than  a  contrivance  to  obtain  more  than  five  per  cent, 
upon  a  loan  of  money;  or  if  a  licence,  it  failed  to  confer  any 
interest  or  estate;  for  it  is  not  a  licence  to  enter  any  specific 
box,  but  two  boxes  generally;  and  in  all  the  cases  in  which  a 
licence  has  been  held  to  operate  as  a  lease,  an  interest  has 
passed,  creating  a  privity  of  estate.  No  such  interest  was  created 
here.  In  order  to  be  binding  on  the  assignee  of  the  reversion, 
a  covenant  *must  affect  the  nature  and  quality  of  the  thing  [  *131  ] 
demised,  and  there  must  be  a  privity  of  estate  between  the 
assignee  and  the  covenantee :  Spencer's  case  (6),  Bally  v.  WeUs  (7), 
JVehb  V.  liiASseU{8)y  Milnes  v.  Branch  {9),  and  the  authorities 
there  cited. 

TiNDAL,  Ch.  J. : 

Without  entering  into  any  nice  distinctions  on  the  cases  cited, 
it  is  sufficient  to  say  that  this  is  a  mere  personal  covenant ;  in 
effect,  a  covenant  to  pa}'  money  borrowed.  In  consideration  of 
8182.  paid  by  the  plaintiff  on  the  26th  of  April,  1884,  to  Abbott 
and  Egerton,  they  agreed  to  pay  the  plaintiff  8602.  on  the 
81st  of  December,  1884,  if  Abbott,  Egerton,  the  plaintiff,  and 
Flight  should  be  living  on  that  day ;  and  that  till  that  day,  if 

(1)  25  R.  R.  437  (1  B.  &  C.  410).  (6)  5  Co.  Eep.  16. 

(2)  28  R.  B.  268  (4  B.  &  Aid.  266).  (7)  3  Wils.  25. 

(3)  1  Salk.  196.  (8)  1  E.  E.  725  (3  T.  E.  393). 

(4)  1  B.  &  C.  694.  (9)  17  E.  E.  373  (5  M.  &  S.  411). 

(5)  2  Vos.  652. 
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Flight       they  should  all  live  so  long,  the  plaintiff  should  have  the  use 
Glosbopp.     of  two  private  boxes  in  the  theatre  without  paying  anything 
for  them;  but  if  either  of  the  parties  should  die,  the  plaintiff 
should  pay  a  reasonable  compensation  for  the  use  of  the  boxes. 

The  use  of  the  boxes  is  only  thrown  in  as  a  kind  of  bonus. 
Why  then  are  we  to  split  the  covenant,  and  say  that  part  of  it 
applies  to  land,  and  part  to  personalty,  when  we  see  that  it 
is  no  more  than  a  covenant  to  pay  money  on  a  given  day,  the 
lender  having  the  use  of  the  boxes  in  the  meantime  ? 

If  it  were  necessary  to  go  further,  we  might  observe  that  this 
deed  does  not  pass  an  interest  in  any  specific  part  of  the  theatre, 
or  a  licence  to  enter  and  continue  on  any  specific  part :  and  it 
would  be  carrying  the  doctrine  of  covenants  running  with  the 
land,  far  indeed,  to  say  that  so  general  an  agreement  is  binding 
on  the  assignee.  It  is  a  covenant  on  which  the  plaintiff  might 
sue  Abbott  and  Egerton,  and  nothing  more.  Lord  Coke  says, 
[  'la^i  ]  5  Co.  Rep.  16  b,  "  Although  the  covenant  be  for  him  *and  his 
assigns,  yet  if  the  thing  to  be  done  be  merely  collateral  to  the 
land,  and  does  not  touch  or  concern  the  thing  demised  in  any 
sort,  there  the  assignee  shall  not  be  charged.  As  if  the  lessee 
covenants  for  him  and  his  assigns  to  build  a  house  upon  the 
land  of  the  lessor,  which  is  no  parcel  of  the  demise,  or  to  pay 
any  collateral  sum  to  the  lessor,  or  to  a  stranger,  it  shall  not 
bind  the  assignee,  because  it  is  merely  collateral,  and  in  no 
manner  touches  or  concerns  the  thing  that  was  demised,  or 
that  is  assigned  over ;  and  therefore  in  such  case  the  assignee 
of  the  thing  demised  cannot  be  charged  with  it,  no  more  than 
any  other  stranger." 

Park,  J. : 

I  am  of  the  same  opinion.  This  deed  is  no  more  than  a  cloak 
for  usurious  dealing;  a  mere  personal  contract  arranging  the 
terms  of  a  loan  from  the  plaintiff  to  Abbott  and  Egerton. 

Gaselee,  J.  concurred. 

Vauohan,  J. : 

It  is  impossible  to  maintain  this  action  against  the  defendant 
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unless  on  privity  of  contract  or  privity  of  estate.     It  cannot  be      Flight 

8aid  that  there  is  any  privity  of  contract  between  him  and  the     glo80opp. 

plaintiff ;  and  as  for  privity  of  estate,  the  deed  passed  no  interest 

in  any  part  of  the  theatre. 

Judgment  for  the  defendant. 


ELLIOTSON  V.  FEETHAM  and  Another  (1).  igss. 

(2  Bing.  N.  G.  134—137 ;  S.  C.  2  Scott.  174 ;  1  Hodges,  259.)  JuneJO. 

To  case  for  a  noisy  nuisance  near  plaintifTs  dwelling-house,  which  he  [  184  ] 
was  possessed  of  for  a  term  of  years,  plea,  that  defendants  had  been 
possessed  of  certain  workshops  in  which  the  noise  was  made  ten  years 
before  the  plaintiff  was  possessed  of  the  term  in  his  house,  and  that  they 
had  always  during  that  time  made  the  noise  in  question,  which  was 
necessary  for.  cariying  on  their  trade :  Held  ill. 

The  declaration  stated,  that  the  plaintiff  before  and  at  the 
time  of  committing  the  grievance  thereinafter  mentioned,  was, 
and  from  thence  hitherto  had  been,  and  still  was  lawfully 
possessed  (for  the  rest  and  residue  of  a  certain  term,  whereof 
eleven  years  and  upwards  were  yet  to  come  and  unexpired,)  of 
a  certain  messuage  or  dwelling-house,  with  the  appurtenances, 
situate  in  the  parish  of  St.  George,  Hanover  Square,  in  the 
county  of  Middlesex,  in  which  said  messuage  or  dwelling-house 
with  the  appurtenances,  the  plaintiff  and  his  family  during  all 
the  time  aforesaid  inhabited  and  dwelt ;  and  that  the  plaintiff 
had  for  and  during  all  the  time  aforesaid  used,  exercised,  and 
carried  on,  and  still  did  exercise  and  carry  on  the  profession  of 
doctor  of  medicine  and  physician  at  and  in  the  said  messuage 
or  dwelling-house.  That  the  defendants  before  and  at  the  time 
of  committing  the  said  grievance,  and  from  thence  hitherto,  were 
possessed  of  certain  workshops,  and  of  a  certain  manufactory 
for  the  working  of  iron,  and  for  the  making  and  manufacturing 
of  ironmongery  goods,  situate  near  to  the  said  messuage  or 
dwelling-house,  with  the  appurtenances  of  the  plaintiff;  never- 
thelesSf  the  defendants  being  so  possessed  of  the  said  workshops 
and  manufactory,  and  well  knowing  the  premises  aforesaid,  but 
contriving,   and  wrongfully  and  unjustly  intending  to  injure 

(I)  Cited  and  followed  in  BUbb  y.      reported  in  its  place  in  the  Bevised 
Hall  (1838)  4.  Bing.  N.  C.  183,  to  be      Reports.— R.  C, 


558  1885.     C.  P.     2  BING.  N.  C.  134—136.  B.B. 

ELtioTBON    the  plaintiff,  and  to  interrupt,  disturb,  disquiet,  and  annoy  him 
fbktham.     And  his  family  in  the  peaceable  and  quiet  possession,  use, 
occupation,  and  enjoyment  of  the  said  messuage  or  dwelling- 
house,  with  the  appurtenances,  and  also  to  injure,  interrupt,  and 
disturb  him  in  the  exercise  of  his  profession  aforesaid,  whilst 

[  *i35  ]  the  plaintiff  *was  so  possessed  of  his  said  messuage  or  dwelling- 
house,  with  the  appurtenances,  and  so  inhabited  and  dwelt 
therein  with  his  family,  and  whilst  he  so  used,  exercised,  and 
carried  on  his  said  profession  therein  as  aforesaid,  to  wit,  on 
the  20th  of  July,  1881,  and  on  other  days  and  times  between 
that  day  and  the  commencement  of  this  suit,  wrongfully  and 
unjustly  made  and  caused  to  be  made  in  their  said  workshops 
and  manufactory  divers  large  fires,  and  also  divers  loud,  heavy, 
jarring,  varying,  agitating,  hammering,  and  battering  sounds 
and  noises,  although  they  the  defendants  were  on  those  several 
days  and  times  aforesaid  urged  and  requested  to  desist  there- 
from ;  by  means  of  which  said  several  premises,  the  plaintiff  and 
his  family  were  greatly  disturbed  and  disquieted,  incommoded, 
interrupted,  and  annoyed  in  the  peaceable  and  quiet  possession, 
use,  occupation,  and  enjoyment  of  the  said  messuage  or  dwelling- 
house  with  the  appurtenances ;  and  the  said  messuage  and 
premises  of  the  plaintiff  had  been,  and  were  by  means  of  the 
several  premises  aforesaid  greatly  lessened  in  value;  and  also 
by  means  of  the  said  several  premises,  the  plaintiff  for  and 
during  all  the  time  aforesaid  had  been  greatly  disturbed,  inter- 
rupted, and  prevented  from  exercising  and  carrying  on  his  said 
profession  in  so  ample  and  beneficial  a  manner  as  he  otherwise 
might  and  would  have  done. 

Plea.  That  the  defendants  were  possessed  of  their  said 
workshops  and  manufactory  in  the  declaration  mentioned,  long, 
to  wit,  for  the  space  of  ten  years,  before  the  plaintiff  became 
possessed  of  his  said  term  of  and  in  the  said  messuage  or 
dwelling-house,  with  the  appurtenances,  in  the  declaration 
mentioned ;  and  that  the  defendants  always,  from  the  time 
at  which  they  so  became  possessed  of  their  said  workshops 
and  manufactory  down  to  and  until  the  plaintiff  so  became 
possessed  of  his  messuage  or  dwelling-house,  with  the  appur- 

[  *136  ]       tenances  as  aforesaid,  ^used,  exercised,  and  carried  on  the  said 
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trade  and  basiness  of  ironmongers,  and  worked  iron,  and  made  Elliotson 
and  manufactured  ironmongery  goods  in  their  said  workshops  FBBTHAMk 
and  manufactory  without  any  let,  suit,  interruption,  molestation, 
or  complaint,  by  or  on  the  part  of  the  owners  or  occupiers  of 
the  said  messuage  or  dwelling-house  now  of  the  said  plaintiff ; 
and  that  the  defendants,  from  the  time  the  plaintiff  so  became 
possessed  of  his  said  messuage  or  dwelling-house,  hitherto, 
had  continued  to  use,  exercise,  and  carry  on  the  said  trade 
and  business  of  ironmongers,  and  to  work  iron,  and  make  and 
manufacture  ironmongery  goods  in  their  said  workshops  and 
manufactory,  in  the  same  manner  as  they  had  always,  from 
the  time  of  their  becoming  possessed  of  their  said  workshops 
and  manufactory,  down  to  and  until  the  time  when  the  said 
plaintiff  so  became  possessed  of  his  said  messuage  or  dwelling- 
house,  been  used  and  accustomed  to  do,  and  without  making 
or  causing  to  be  made  in  their  said  workshops  and  manufactory 
larger  fires,  or  louder,  heavier,  more  jarring,  varying,  or  agitating, 
hammering,  or  battering  sounds  or  noises,  than  the  defendants 
had  during  all  the  previous  time  been  accustomed  to  do,  or  than 
were  necessary  and  requisite  to  enable  them  to  carry  on  their 
said  trade  and  business,  in  and  upon  their  said  workshops  and 
premises,  in  the  same  manner  as  they  had  always  theretofore 
been  used  and  accustomed  to  do. 

Replication.  That  though  true  it  is  that  the  defendants 
were  possessed  of  their  said  workshops  and  manufactory  in  the 
declaration  mentioned  before  the  plaintiff  became  possessed  of 
his  said  term  of  and  in  the  said  messuage  or  dwelling-house, 
with  the  appurtenances  in  the  declaration  also  mentioned, 
nevertheless  such  term  as  aforesaid  was  created  and  granted 
long,  to  wit,  for  the  space  of  four  years  before  the  said  defendants 
were  possessed  of  their  said  workshops  and  manufactory  in 
*the  declaration  mentioned;  and  before  they  used,  exercised,  *137  : 
or  carried  on  the  said  trade  and  business  of  ironmongers,  and 
worked  iron,  and  made  and  manufactured  ironmongery  goods 
therein  as  aforesaid ;  and  that  the  defendants  since  the  plaintiff 
became  possessed  of  the  said  term  of  and  in  the  said  messuage 
or  dwelling-house,  with  the  appurtenances  as  aforesaid,  to  wit, 
on  the  several  days  and  times  in  the  declaration  mentioned. 
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Elliotsok    committed  the  said  several  grievances  therein  mentioned  and 
Fbetham.     above  complained  of. 

Demurrer  and  joinder. 

Hoggins  being  called  on  to  support  the  plea,  contended 
that  as  the  plaintiff,  by  his  own  shewing  on  .the  replication,  had 
come  to  the  nuisance,  he  could  not  succeed  in  this  action :  Leeds 
V.  Shab'rlg(i).    But 

The  Court  intimating  that  the  defendants  should  at  least  have 
alleged  a  holding  of  twenty  years'  duration,  judgment  was 
given  for  the  plaintiff,  with  leave,  however,  to  the  defendants 
to  amend,  upon  their  producing  such  an  affidavit  as  should 
satisfy  the  Court  they  had  a  right  to  plead.  When  the  case 
was  mentioned  again,  no  affidavit  being  produced,  the  Court 
directed  the  judgment  to  be  entered  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


[H6  1 


1835.       K08E  AND  Another,  Assignees  of  H.  J.  SAVOEY,  an 
^—  '  Insolvent,  v.  M.  SAVORY  and  Another  (2). 


(2  Bing.  X.  C.  145— U9;  S.  C.  2  Scott,  199  ;  1  Hodges,  269  ;  4  L.  J.  (N.  S.) 

C.  P.  275.) 

Plaintiffs  sued  upon  an  account  rendered  by  the  defendants :  Held, 
that  the  plaintiffs  might  impeach  an  item  in  the  account  by  which  the 
defendants  sought  to  retain  money  under  an  illegal  contract,  notwith- 
standing that  account  was  the  only  evidence  in  the  action. 

The  declaration  stated  that  one  Henry  Savory  bequeathed 
certain  property  to  the  defendants  as  his  executors,  to  be  by 
them  divided  into  four  shares,  one  of  >¥hich  was  to  belong  to 
H.  J.  Savory  (the  insolvent) ;  that  the  testator  died  in  Februaryp 
1831 ;  that  the  defendants  took  upon  themselves  the  execution 
of  the  will,  and  assented  to  the  bequest  to  H.  J.  Savory ;  that 
after  the  said  H.  J.  Savory  had  filed  his  petition  to  the  Insolvent 
Debtors'  Court  for  his  discharge  from  imprisonment,  and  after 

(1)  Cro.  Eliz.  751.  by  the  Judicial  Committee  in  Daniell 

(2)  Cited  in  judgment  of  the  Coiut      v.  Si»dair  (1881)  6  App.  Cas    181, 
of  Appeal  in  New  Zealand,  affinned      183. — R.  C. 
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the  plaintiffs  had  become  his  assignees,  the  defendants  as  such        Eosk 
executors  as  aforesaid,  in  December,  1884,  rendered  an  account      savory. 
to  the  plaintiffs  as  such  assignees  as  aforesaid,  and  then  assented 
and  agreed  that  the  plaintiffs  as  such  assignees  as  aforesaid 
were  entitled  to  6221.  Ss.  lOhd.  as  one  fourth   share  of  the 
property  bequeathed   by  H.    Savory;   and  thereupon,  in  con- 
sideration of   the  premises,   and   that    the  plaintiffs  as  such 
assignees  as  aforesaid,  at  the  request  of  the  defendants,  would 
permit  "^^them  to  retain  the  last  mentioned  sum,  the  defendants      f  *^^^  ] 
promised  the  plaintiffs  as  such  assignees  as  aforesaid  to  pay 
them  the  sum  on  request.     Breach, — non-payment. 

The  defendants  pleaded,  that  one  of  them,  M.  Savory,  before 
H.  J.  Savory  became  an  insolvent  debtor,  advanced  him  400Z. 
pursuant  to  an  agreement  between  them,  upon  the  security  of 
a  deed  by  which  H.  J.  Savory  assigned  to  the  defendants  all 
H.  J.  Savory's  fourth  share  in  the  property  bequeathed  by  the 
testator ;  and  that  the  money  so  advanced,  together  with  55^. 
for  interest,  remained  due  and  unpaid. 

The  plaintiffs,  after  setting  out  on  oyer  the  deed  of  assign- 
ment, which  purported  to  have  been  made  on  the  proposal  of 
H.  J.  Savory  in  January,  1832,  replied,  that  H.  J.  Savory,  at 
the  time  of  executing  it,  was  in  insolvent  circumstances,  and 
executed  it  voluntarily,  with  the  intention  of  petitioning  the 
Insolvent  Debtors'  Court  for  his  discharge :  which  allegation  was 
traversed  by  the  defendants. 

At  the  trial  before  Lord  Denman,  Ch.  J.  the  plaintiffs  put  in 
the  following  account  rendered  to  the  plaintiffs  by  the  defendants, 
in  the  handwriting  of  M.  Savory : 

"  Dr.     The  executors  of  the  late  H.  Savory  in  account  with 
the  estate  of  the  deceased,  Gr. 
Balance  of  assets i>'2,488  15    5 


H.  J.  Savory  one  fourth  share  of  balance      .  622    8  10^ 


Amount  of  assignment   .        .        i^400[ 
2f  years'  interest  on  do.         .        .55) 


455    0    0 


Balance  due  to  assignees       ....       £167    8  10^." 


It  was  then  proved  that  at  the  time  of  executing  the  deed  of 
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RoBK  January,  1882,  H.  J.  Savory  was  in  insolvent  circumstances; 
Savory.  ^^^  ^^®  j^^  finding  that  the  defendants  promised  jointly  to 
[  *147  ]  pay  the  legacy,  that  the  assignment  *of  January,  1882,  was 
made  by  H.  J.  Savory,  voluntarily,  with  a  view  to  petition  the 
Insolvent  Debtors'  Court  for  his  discharge,  and  that  the  4001. 
was  advanced  by  M.  Savory  with  a  view  to  keep  up  H.  J.  Savory's 
credit,  a  verdict  was  found  for  the  plaintiffs  in  the  sum  of  6222., 
with  leave  for  the  defendants  to  move  to  reduce  it  to  1672.  if  the 
Court  should  be  of  opinion  that  the  plaintiffs  could  only  recover 
upon  the  account  as  rendered  by  the  defendants. 

ChanneU,  for  the  defendants,  moved  to  reduce  the  verdict 
accordingly,  on  the  ground  that  an  action  does  not  lie  against 
executors  for  the  amount  of  a  legacy  except  upon  their  express 
promise  to  pay;  that  the  only  evidence  of  a  promise  by  the 
defendants  was  the  account  rendered  by  them ;  and  that  if  the 
plaintiffs  chose  to  rely  on  that  account  they  must  take  it  as  it 
stood,  they  could  not  adopt  one  side  of  the  account  and  reject 
the  other :  Randle  v.  Blackburn  (i).  The  defendants*  promise, 
such  as  it  was,  was  only  a  promise  to  pay  the  balance  at  the 
foot  of  that  account.     A  rule  nisi  having  been  granted, 

Piatt  and  Comyn  shewed  cause : 

The  assignment  to  the  defendant,  M.  Savory,  having  in  effect 
been  found  fraudulent  by  the  jury,  the  account  of  the  executors 
must  be  taken  to  stand  as  if  that  item  were  struck  out  of  it. 
In  Randle  v.  Blackburn  there  was  no  such  explanation  of  the 
account  rendered. 

ChanneU  : 

Although  the  assignment  might  be  invalid,  there  was  no 
fraud  on  the  part  of  M.  Savory,  who  had  lent  money  to  the 
full  amount  of  the  sum  assigned.  The  plaintiffs,  therefore,  who 
rely  on  the  account  rendered  by  the  defendants,  must  take  it  as 
it  stands. 

[  148  ]        TiNDAL,  Ch.  J. : 

This  rule  must  be  discharged.    The  action  has  been  brought 

(1)  5  Taunt.  245. 
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against  two  executors  to  recover  a  sum,  which,  as  the  plaintiffs,  Ross 
assignees  of  an  insolvent,  contend,  ought  to  be  the  full  amount  savory. 
of  a  legacy  bequeathed  to  the  insolvent.  In  point  of  form,  it  is 
an  action  on  an  account  stated,  and  the  plaintiffs  would  have 
no  locii^  standi  in  Court,  unless  they  produced  such  an  account. 
An  account  has  been  put  in  by  which  the  defendants  admit  on 
one  side  a  receipt  of  6222.  3s.  lOd.,  and  on  the  other  claim  4552. 
the  amount  of  a  sum  assigned  to  one  of  them  by  the  insolvent, 
together  with  interest  on  money  lent,  leaving  a  balance  of 
167/.  Qs.  lOd.  admitted  to  be  due  to  the  insolvent.  And  the 
only  question  is,  whether  the  plaintiffs  are  so  conclusively  bound 
by  the  item  on  the  debtor  side  of  the  account  as  to  be  estopped 
from  disputing  it.  I  know  of  no  rule  which  precludes  them 
from  shewing  that  a  particular  item  in  such  an  account  has 
been  paid  or  is  not  chargeable.  The  evidence  in  the  present 
case  was,  that  the  assignment  put  to  the  debtor  side  of  the 
account  was  one  which  the  law  will  not  support.  It  was  given 
as  a  pledge  or  security  for  a  loan  by  the  insolvent's  brother,  and 
was  not  given  till  the  insolvent  had  an  intention  of  petitioning 
the  Insolvent  Debtors'  Court.  This  has  been  found  by  the  jury, 
and,  consequently,  under  the  Insolvent  Debtors'  Act  the  assign- 
ment was  void.  Upon  that  verdict  the  item  of  455Z.  on  the 
debtor  side  of  the  account  is  a  bad  item,  and  the  plaintiffs  are 
entitled  to  recover  the  whole  of  the  property  which  the  defen- 
dants held  for  the  insolvent.  The  executors  cannot  avail  them- 
selves of  this  mode  of  setting  off  a  private  debt,  due  to  one 
of  them  from  the  insolvent;  and  though  there  is  no  ground 
to  impute  fraud  to  the  lender  of  the  money,  the  rule  must  be 
discharged. 

Park,  J. : 

Although  the  account  may  appear  to  be  clear,  it  is  not  so 
conclusive  but  that  it  is  open  to  the  *other  side  to  shew  that  [  "i^d  ] 
a  particular  item  is  incorrect.  Here,  the  jury  have  found  that 
the  assignment  was  only  made  by  the  insolvent  with  the  intention 
of  petitioning  the  Insolvent  Debtors'  Court,  and  that  the  money 
was  lent  only  to  keep  up  his  credit.  I  think,  therefore,  the 
verdict  ought  not  to  be  disturbed. 

36—2 
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Robe  Gaselee,  J.  concurred  in  thinking  that  the  verdict  ought'  not 

Savory.      ^  ^^  reduced, 

Vauohan,  J, : 

The  account  rendered  by  the  defendants  is  not  conclusive,  but 
the  items  may  be  explained ;  and  as  one  of  them  is  for  an  illegal 
assignment,  the  party  is  not  entitled  to  enforce  it. 

Rtde  discharged. 


18S5  TANSLEY  v.  TURNER  and  Another  (1). 

June  10. 

(2  Bing.  N.  C.  151—155 ;  S.  C.  2  Scott,  238 ;  1  Hodges,  267 ;  4  L.  J.  (N.  S.) 

[  151  ]  C.  P.  272.) 

Plaintiff  sold  to  J.  trees  lying  on  land  occupied  by  B.,  and  J.  was  to 
have  power  of  removing  them  when  he  pleased.  The  trees  having  been 
marked  by  the  purchaser,  the  cubical  contents  of  each  ascertained,  and 
some  of  them  having  been  taken  away :  Held,  that  the  transfer  of  the 
whole  was  complete,  and  that  upon  J.'s  bankruptcy  the  plaintiff  could 
not  enforce  any  Hen  on  the  trees  notwithstanding  they  remained  on  the 
land  of  B.,  and  the  sum  total  of  the  cubical  contents  had  not  been 
ascertained. 

This  was  an  action  of  trespass  for  taking  and  carrying  away 
timber  and  ash  trees  belonging  to  the  plaintiff:  to  which  the 
defendants  pleaded,  first,  not  guilty;  and  secondly,  that  the 
timber  and  ash  trees  were  not  the  timber  and  ash  trees  of  the 
plaintiff. 

At  the  trial,  before  Park,  J.  at  the  last  Assizes  for  the  county 
of  Stafford,  a  verdict  was  taken  for  the  plaintiff  with  20/. 
damages,  to  be  reduced  to  1^.  on  delivery  up  of  the  timber^ 
subject  to  the  opinion  of  the  Court  upon  the  following  case : 

The  plaintiff  having  purchased  from  a  Mr.  Buckley  a  quantity 
of  growing  timber  then  standing  on  his  land  at  Garmelow  in 
Staffordshire,  had  it  all  felled ;  and,  after  it  was  felled,  entered 
into  a  contract  for  the  sale  of  a  portion  of  the  trees  to  one 
[  *152  ]  George  Jenkins.  *Sale  notes,  of  which  the  following  was  a 
copy,  were  signed  by  Tansley  and  Jenkins :  "  18B3,  December 
26th,  Eccleshall.  Bargained  and  sold  Mr.  George  Jenkins  all 
the  ash  at  Garmelow  on  lands  belonging  to  John  Buckley,  Esq., 

(1)  Cf.  Sale  of  Goods  Act,  1893,  s.  18,  rule  3,  and  cp.  Fnrfet/  v.  Bates  (1863> 
33  L.  J.  Ex.  43. 
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at  the  price  per  foot  cube — say  Is.  7^d, ;  payment  on  or  before      Tanslby 
the  29th  day  of  September,  1834.     The  above  George  Jenkins      tubneb. 
to  have  power  to  convert  on  the  land.    The  timber  is  now  felled. 
Payment  to  be  made  in  cash.  ''  Thomas  Tanslby. 

"George  Jenkins." 

Six  or  eight  of  the  trees  were  measured  on  the  27th  of 
December,  and  taken  away  by  Jenkins.  Some  time  after  the 
whole  of  the  remainder  of  the  trees  were  marked  and  measured, 
and  the  length  and  girth  of  the  several  trees  having  been  taken 
by  the  servants  of  the  plaintiff  and  Jenkins,  the  cubic  feet  were 
then  taken,  and  the  figures  put  down  on  paper,  by  the  plaintiff's 
servant.  The  cubic  contents  were  not  then  ascertained,  but  the 
plaintiff  said  he  would  make  the  statement  out  and  send  it  to 
Jenkins.  This,  however,  he  never  did.  Jenkins  afterwards  drew 
many  trees  away ;  he  took  them  from  all  parts  of  the  ground. 

On  the  15th  of  April,  Jenkins  became  insolvent.  On  that 
day  the  plaintiff  told  the  servant  of  Jenkins  not  to  remove  any 
more  of  the  timber  till  he  knew  who  was  to  pay  him;  the 
servant  mentioned  that  to  Jenkins,  who  told  him  not  to  go  on 
drawing  the  timber  until  he  had  settled  ^ith  the  plaintiff. 
Jenkins  did  not  afterwards  take  any :  but  on  the  9th  of  May 
a  fiat  of  bankruptcy  was  issued  against  him,  under  which  the 
defendant,  Turner,  was  appointed  assignee. 

In  June  the  plaintiff  caused  the  remainder  of  the  ash  timber, 
which  was  still  lying  in  the  hedges  as  it  had  been  felled,  to  be 
carried  to  his  own  saw-pits :  and  on  the  15th  of  September  the 
defendants  went  and  took  away  about  two  loads  from  the  pits  to 
a  timber-yard,  ^after  notice  not  to  take  it :  this  was  the  trespass  [  *1S3  ] 
complained  of  by  the  plaintiff. 

The  question  for  the  opinion  of  the  Court  (who  were  authorised 
to  draw  such  inferences  from  the  above  facts  as  a  jury  would 
have  done)  was,  whether  the  assignee  had  a  right  to  the 
possession  of  the  timber?  If  that  should  be  the  opinion 
of  the  Court,  then  a  nonsuit  w^s  to  be  entered ;  otherwise  the 
verdict  was  to  stand. 

Lumley,  for  the  plaintiff: 
.    The  verdict  in  this  case  is  right.     First,  the  property  in  the 
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Tanbley 

r. 
Turner. 


[  •164  ] 


trees  never  passed  to  Jenkins,  because  the  measurement  was> 
incomplete.  The  girth  and  length  of  the  trees  had  been  taken^ 
it  is  true,  but  the  total  cubic  contents  had  not  been  ascertained ; 
and  until  that  had  been  done,  there  was  still  something 
remaining  to  be  executed  which  required  the  seller  to  retain 
the  trees.  And,  therefore,  this  case  falls  within  the  principle 
of  Hanson  v.  Meyer  {i)j  and  Zagnry  v.  FurneU(2)y  and  is  almost 
the  same  as  Simrums  v.  Sivift  (3).  Secondly,  though  the  property 
may  have  passed,  yet  the  plaintiff  had  not  parted  with  the 
possession  of  the  timber,  and  therefore  had  a  lien  upon  it  for 
the  price.  It  is  true  that  it  was  sold  on  credit,  and  the  time 
of  credit  had  not  expired  when  the  defendants  came  for  it ;  yet 
as  it  is  clear  that  Jenkins  was  insolvent,  the  vendor  is  entitled 
to  retain ;  as  is  to  be  inferred  from  the  observations  of  Bayley,  B. 
in  Miles  v.  Gorton  (4).  As  to  the  effect  of  the  part  delivery,  that 
is  only  evidence  from  which  it  may  or  may  not  be  inferred  that 
the  seller  intended  to  relinquish  his  lien  on  the  whole ;  Bunny  v. 
Poyntz  (5),  Dixon  v.  Yates  (6) ;  and  there  is  nothing  in  the  facts 
of  this  case  to  warrant  the  Court,  who  are  to  act  as  a  jury  by 
the  agreement  of  the  parties,  *in  finding  such  an  intent.  On 
the  contrary,  the  plaintiff  continued  to  exercise  acts  of  ownership 
over  the  property  long  after  the  measurement  of  the  trees. 
Thirdly,  the  Court  will  infer  an  abandonment  of  the  contract  by 
Jenkins  when  his  servant  was  prevented  from  taking  the  trees, 
and  he  acquiesced:  if  so,  his  assignee,  who  is  one  of  the 
defendants,  cannot  avail  himself  of  the  contract. 


Whately,  contra,  was  stopped  by  the  Court. 


TiNBAL,  Ch.  J. : 

Under  the  circumstances  of  this  case,  I  think  there  was 
a  complete  delivery  to  the  purchaser.  The  trees,  which  were 
on  the  land  of  Buckley,  were  sold  at  so  much  a  cubic  foot; 
the  purchaser  to  have  the  power  of  entering  to  remove  them 
when  he  pleased. 


(1)  8  B.  B.  572  (6  East,  614). 

(2)  11  E.  R.  704  (2  Camp.  240). 

(3)  29  E.  E.  488  (3  B.  &  C.  8.57). 


(4)  39  B.  B.  820  (2  Cr.  &  M.  514). 

(5)  38  B.  B.  309  (4  B.  &  Ad.  568). 

(6)  39  B.  B.  489  (5  B.  &  Ad.  313). 
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I  agree  that  if  any  thing  had  remained  to  be  done  by  the     Tasblkt 
seller,  the  property  had  not  passed.    But  when  I  find  that  all      tubneb. 
that  remained  was  to  ascertain  the  total  number  of  cubical  feet, 
and  that  the  number  for  each  tree  had  been  ascertained,  the 
mere  adding  up  the  whole  is  too  trifling  an  incident  to  authorise 
us  to  say  the  measurement  was  not  complete. 

Then  comes  the  question,  whether  the  vendor  had  a  lien  for 
the  whole  of  the  price  upon  the  remainder  of  the  trees  not 
taken  away.  Undoubtedly  he  had  such  a  right  if  the  delivery 
was  not  complete;  but  the  trees  were  on  Buckley's  land;  the 
purchaser  was  to  enter  when  he  pleased,  for  the  purpose 
of  removing  them ;  and  what  is  that  but  making  the  land  the 
warehouse  of  the  purchaser?  Now  Jenkins  took  some  of  the 
trees  immediately,  and  marked  all  the  others ;  that  shews  that 
no  property  was  meant  to  be  retained  by  the  seller.  The  case, 
therefore,  stands  clear  of  the  authorities  cited,  and  there  must 
be  judgment  of  nonsuit. 


Park,  J. :  [  166  j 

I  am  of  the  same  opinion.  Every  thing  to  be  done  by  the 
seller  was  done  here;  the  number  of  cubic  feet  in  each  tree 
ascertained,  and  the  trees  marked  so  as  to  shew  they  belonged 
to  the  purchaser.  It  is  objected  that,  because  the  several  sums 
were  not  added  into  a  total,  there  was  no  measurement.  But 
no  case  warrants  the  objection ;  and  the  trees  being  on  Buckley's 
land  was  the  same  thing  in  effect,  as  if  they  had  been  in  the 
warehouse  of  the  purchaser,  for  he  was  to  enter  the  land  when 
he  pleased  to  take  them  away. 

Gaselee,  J. : 

The  only  thing  that  seems  to  stay  the  purchase  is  the 
plaintiff's  telling  the  purchaser's  servant  not  to  proceed  with 
the  removal  of  the  trees.  But  by  that  time  it  was  too  late  for 
the  seller  to  interfere,  for  the  purchaser  had  become  insolvent, 
and  a  fiat  of  bankruptcy  had  issued ;  and  even  if  it  were  other- 
wise, there  was  no  circumstance  which  could  authorise  the  seller 
to  rescind  the  contract. 
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^R.B. 


Tanblet 

V, 
XURKER. 


Vauohan,  J. : 

This  is  not  a  case  where  any  thing  remained  to  be  done  by 

the  seller ;  and  as  the  purchaser  had  licence  to  enter  when  he 

pleased  the  land  where  the  trees   were,  which  was  not  the 

plaintiff's  land,  the  trees  could  not  be  said  to  remain  in  the 

plaintiff's  possession.  ^   ,         ,     . 

^  Judgment  of  nonsmt. 


1835. 
June  15. 

[156] 


ROBINSON  AND  Another  v.  GLEADOW  and  Others. 

(2  Biiig.  N.  C.  156—165 ;  S.  C.  2  Scott,  250;  1  Hodges,  245.) 

II.,  tho  managing  owner  of  a  ship,  directed  an  insurance  broker  to 
effect  an  insurance  on  the  entire  ship,  upon  an  adventure  in  which  all 
the  part-owners  were  jointly  interested;  the  amount  of  the  entire 
premium  was  carried  to  the  ship*s  account  in  H.*8  books,  whibh  were 
open  to  the  inspection  of  all  the  part-owners,  who  saw  the  account,  and 
never  objected  to  it :  it  did  not  appear  that  the  insurance  broker  knew 
the  names  of  all  the  part-owners,  or  whether  or  not  they  had  giyen 
authority  to  H.  to  insure  :  Held,  that  the  jury  were  warranted  in  infer- 
ring a  joint  authority  to  insure,  and  that  all  the  part-owners  were 
jointly  liable  for  the  premium  to  the  insurance  broker,  notwithstanding 
he  had  debited  H.  alone,  and  divided  with  him  the  profits  of  commission 
upon  effecting  the  insurance. 

The  plaintiffs,  as  assignees  of  Tate,  an  insolvent  insurance 
broker,  sought,  by  this  action,  to  recover  from  the  defendants 
the  amount  paid  for  premium  on  policies  of  insurance  effected 
by  Tate  in  1827,  on  the  ships  Dapper  and  Freaky  of  which  the 
defendants  were  owners. 

It  appeared  that  HoUingworth,  one  of  the  defendants,  and  the 
managing  owner,  gave  Tate  orders  to  effect  these  insurances  on 
the  entire  interest  in  the  ships,  and  not  on  the  several  interests 
of  each  part-owner. 

It  did  not  appear  that  Tate  knew  that  the  Gleadows  were 
partners,  or  whether  or  not  they  had  given  HoUingworth  any 
authority  to  insure  their  several  interests.  He  knew^  that 
Blundell  and  HoUingworth  were  part  owners. 

AU  the  part-owners  were  jointly  concerned  in  the  voyage 
insured;  the  insurance  was  made  by  HoUingworth  for  their 
joint  account  and  benefit;  the  amount  of  the  entire  premium 
was  carried  to  the  ship's  accounts  in  HoUingworth's  books; 
those  books  were  open  to  the  inspection  of  all  the  defendants, 
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-who  constantly  frequented  his  office;   and  from  the  books  an     Robinson 
account  relating  to  the  ships  in  question  was  made  out  on  a     glbadow. 
separate  paper,  which  the  defendants  were  seen  to  inspect,  and 
to  which  they  never  objected. 

The  defendants  put  in  evidence  several  letters  and  accounts  [  i'*7  ] 
ior  the  purpose  of  shewing,  that  even  if  HoUingworth  were 
iiuthorised  to  effect  an  insurance  for  all  the  part-owners,  Tate 
had  afterwards  so  dealt  with  him,  by  agreeing  to  divide  the 
profits  of  commission,  and  by  allowing  the  premiums  in  question 
upon  a  settlement  of  account  under  that  agreement,  as  to  elect 
him  for  the  sole  debtor,  and  to  release  the  other  part-owners. 
Tate  became  insane  and  insolvent  in  March,  1828.  He  had 
debited  Hollin;^worth  alone;  applications  were  proved  to  have 
been  made  to  HoUingworth  by  Tate  before  his  insanity,  and  by 
his  assignees  afterwards,  for  the  amount  of  the  balance  due 
upon  this  mode  of  stating  the  accoimts;  and  an  action  was 
•originally  commenced  by  the  plaintiffs  against  HoUingworth, 
for  the  premiums  in  question.  HoUingworth  becoming  bankrupt, 
the  present  action  was  commenced. 

TiNDAL,  Ch.  J.  left  it  to  the  jury  to  say  v,hether  HoUingworth 
had  authority  from  all  the  part-owners  to  effect  the  insurance, 
And  whether  Tate  and  HoUingworth  had  so  conducted  themselves 
AS  to  shew  that  they  thought  it  a  joint  liability. 

A  verdict  having  been  foimd  for  the  plaintiffs, 

CresHwell  moved  for  a  rule  nisi  to  set  aside  this  verdict  as 
•contrary  to  the  evidence,  and  also  on  the  ground  that  the  Chief 
Justice  had  omitted  to  point  out  to  the  jury  that  HoUingworth 
alone  had  been  debited  by  Tate.  He  contended  that  Tate,  not- 
withstanding he  was  ignorant  of  the  names  of  the  other  part- 
owners,  might  be  bound  by  his  election  of  HoUingworth  as  his 
•debtor;  and  he  impeached  the  correctness  of  the  decision  in 
Thompson  v.  Davenport  (1),  where,  at  the  time  of  making 
A  contract  *of  sale,  the  party  buying  the  goods  represented  [  *158  ] 
that  he  was  buying  them  on  account  of  persons  resident  in 
Scotland,  but  did  not  mention  their  names,  and  the  seller  did 
not  inquire  who  they  were,  but  debited  the  party  who  purchased 

(1)  32  B.  R.  678  (9  B.  &  C.  78). 
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BoBiKBOK     the  goods ;  and  it  was  held,  that  the  seller  might  afterwards  sue 
Glbadow.     the  principals  for  the  price. 

Maiile  and  It.  V,  liiclianh^  who  shewed  cause,  relied  on  the 
circumstance  that  the  defendants,  though  not  partners  in  their 
capacity  of  part-owners,  were  partners  in  the  adventure  on 
which  the  insurance  had  been  effected;  and  their  access  to, 
and  acquiescing  in,  the  accounts  of  that  adventure,  was  evidence 
from  which  it  might  be  fairly  inferred  they  had  authorised 
HoUingworth  to  effect  the  insurance  on  their  joint  account. 
Thompson  v.  DavenpoH  was  a  decision  on  the  law  of  principal 
and  agent ;  and,  therefore,  did  not  apply  to  a  case  of  partnership. 

Creftswellf  Alexander,  and  Martin  in  support  of  the  rule : 

HoUingworth,  not  being  a  partner, — Helnw  v.  Smitli{i), — 
could  only  have  acted  as  agent  to  the  other  part-owners  in 
the  matter  of  the  insurance.  Tate  knew  there  were  other  part- 
owners,  and,  though  he  did  not  know  the  names  of  all,  knew 
that  Blundell  and  HoUingworth  were  two  of  them.  He  knew^ 
therefore,  that  HoUingworth  was  acting  as  agent  for  the  rest,, 
and  had  the  means  of  knowing  their  names;  under  those 
circumstances,  having  debited  HoUingworth  alone,  he  must  be 
taken  to  have  elected  to  give  the  credit  to  the  agent  rather  than 
to  the  principals.  In  Heed  v.  White  and  others  (2),  which  was. 
an  action  for  cordage  sold,  against  the  defendants,  as  ownera 
[  •ise  ]  of  the  ship  Prineess  Mai'y,  *the  defendant  White  was  the 
managing  owner  or  ship's  husband ;  the  plaintiff  took  White's, 
bill  for  the  amount,  which  was  dishonoured,  and  renewed  and 
again  dishonoured.  For  the  other  defendants  it  was  insisted, 
that  the  plaintiff  had  discharged  the  other  owners,  who,  in 
ignorance  of  this  mode  of  dealing  between  the  plaintiff  and 
White,  had  suffered  him  to  receive  large  sums  of  the  East 
India  Company  for  freight,  which  they  would  otherwise  have 
detained.  But  Lord  Ellenborough  said,  ''If  the  plaintiff, 
dealing  with  White  separately,  has  adopted  him,  he  has  dis- 
charged the  others,  and  must  have  a  verdict  against  him;  it 
was  not  necessary  there  should  have  been  a  receipt.    If  he  has. 

(1)  33  R.  R.  630  (7  Ring.  709).  (2)  h  £sp.  122. 
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adjusted  accounts  with  him  on  that  footing,  the  other  defendants     Bobinsok 

are  entitled  to  the  benefit  of  it."    So  in  Paterson  v.  Gandasequi  (i)     glradow. 

it  was  held,  that  if  the  seller  of  goods, — knowing  at  the  time 

that  the  buyer,  though  dealing  with  him  in  his  own  name,  is  in 

truth  the  agent  of  another, — elect  to  give  the  credit  to  such 

agent,  he  cannot  afterwards  recover  the  value  against  the  known 

principal. 

That  was  confirmed  in  Addison  v.  Qandasequi  (2) ;  and  the 
same  principle  was  acted  on  in  Robinson  v.  Wilkinson  (8). 

At  all  events,  Tate,  by  settling  an  account  with  Hollingworth, 
in  which  he  included  these  insurances,  and  shared  the  com- 
mission on  them  with  Hollingworth,  must  be  taken  to  have 
discharged  the  other  defendants.  Even  in  Thompson  v.  Daven- 
port {4)^  Bayley,  J.  said,  '^It  is  said,  the  seller  ought  to  have 
asked  the  name  of  the  principal,  and  charged  him  with  the 
price  of  the  goods.  By  omitting  to  do  so,  he  might  have  lost 
his  right  to  claim  payment  from  the  principal,  had  the  latter 
paid  the  agent,  or  had  the  state  of  the  accounts  between  *the  [  *160  ] 
principal  and  the  agent  been  such  as  to  make  it  unjust  that  the 
former  should  be  called  upon  to  make  the  payment." 

Cur,  adi\  rait. 
Park,  J. : 

Some  things  in  this  case  are  clear  in  matter  of  fact,  and  some 
in  matter  of  law,  none  of  which  have  been  disputed  at  the  Bar. 
In  the  first  place,  though  these  four  defendants  were  not  general 
partners,  it  is  admitted  that  they  were  all  part-owners  of  the  two 
ships  in  question,  and  that  Hollingworth  was  the  managing 
owner.  But  it  is  admitted,  and  is  no  less  clear,  that  though  the 
managing  owner  of  a  ship,  or,  as  he  is  called,  the  ship's  husband, 
he  has,  in  that  character,  no  right  to  insure  for  his  co-owners 
without  an  authority  from  them,  express  or  implied.  Therefore, 
if  one  part-owner  of  a  ship  order  an  insurance  of  it,  without 
authority  from  the  others,  he  cannot  charge  them  with  part 
of  the  premiums,  unless  the  others  afterwards  assent  to  the 
insurance:  French  v.  Backhouse  (5),     It  is  true  that  that  case 

(1)  13  E.  R.  368  (15  East,  62).  (4)  32  R.  R.  578  (9  B.  &  C.  78). 

(2)  13  R.  R.  689  (4  Taunt  574).  (5)  5  Burr.  2727. 

(3)  18  R.  R.  659  (3  Price,  538). 
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RoBiNBos  tuitied  much  upon  the  competency  of  a  witness,  and  it  is  equally 
Gleadow.  ^^u6»  ^hat  that  was  an  action  brought  by  the  ship's  husband 
against  his  co-owners  for  their  share  of  the  general  premium. 
But  I  quote  it  for  the  opinion  of  Lord  Mansfield  and  some 
of  the  other  Judges,  that,  although  there  was  no  previous 
direction  proved  in  that  case,  yet  they  were  informed  of  it,  and 
acquiesced  in  it ;  they  were  told  of  it,  and  made  no  objection. 

The  main  question  here  is,  had  HoUingworth  a  joint  authority 
to  make  the  insurance?  I  have  looked  carefully  through  the 
evidence,  and  although  I  cannot  discover  any  previous  order 
to  insure,  the  jury  have  found  that  there  was  a  joint  authority ; 
and  I  am  of  opinion  that  they  were  well  warranted  in  coming  to 
[  *i6i  ]  *that  conclusion.  I  have  examined  carefully  the  notes  of  the 
Chief  Justice  with  which  he  has  favoured  me,  and  there  is 
most  abundant  evidence  given  by  two  of  the  witnesses,  that  the 
other  part-owners,  the  defendants,  were  continually  coming  to 
Hollingworth's  counting-house;  that  they  constantly  saw  and 
inspected  the  accounts  on  paper;  that  the  books  themselves 
were  open  for  their  inspection;  the  insurance  was  made  for 
their  joint  account  and  benefit,  and  they  never  made  any 
objection ;  therefore  the  case  comes  exactly  within  Lord  Mans- 
field's doctrine,  that  they  were  fully  informed  of  what  was 
done,  and  acquiesced,  never  having  made  any  objection. 

The  maxim,  omnis  mtUiabitio  retrotrahitur  et  mandato  priori 
equiparatur,  in  my  mind,  well  applies  to  such  a  case :  and  from 
the  evidence  given  by  the  several  witnesses,  as  it  was  a  joint 
insurance,  and  which  the  parties  had  full  opportunity  of  seeing 
from  the  books,  and  there  was  no  concealment,  they  must  have 
known  that  HoUingworth  had  made  a  joint  insurance  for  all, 
and  not  for  each  man's  particular  share.  The  case  of  Hehne  w 
Smith  (1)  is  not  at  all  at  variance  with  this  case,  for  there  it  was 
held,  what  no  one  can  deny,  that  if  a  mere  part-owner  of  a  ship 
lays  out  money  for  the  expenses  of  the  outfit  of  a  ship,  he  may 
recover  against  the  others,  not  being  partners  in  the  transaction 
itself,  but  merely  part-owners.  And  Lord  Chief  Justice  Tindal, 
myself,  and  brother  Bosanquet,  expressly  take  the  distinction 
between  the  one  character  and  the  other.     And  even  if  there 

(I)  33  R.  R.  630  (7  Bing.  709). 
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had  been  an  agreement  between  themselves  that  one  should  be  Bobinsok 
the  sole  paymaster,  that  would  not  vary  the  rights  of  other  aLSADow, 
persons  as  against  them  alL  The  case  of  Paterson  v.  Ganda- 
8equi{i),  was  relied  on  by  the  comisel,  who  insists  that  the 
decision  of  the  jury  in  *this  c«^se  is  wrong :  but  it  does  not  [  "iB-i  ] 
militate  against  what  the  Court  is  now  about  to  do ;  for  there 
a  seller,  knowing  he  was  dealing  with  a  mere  agent  of  another 
man  who  lived  abroad,  gives  credit  to  the  agent  only,  debits  him, 
sends  him  the  invoices  made  out  to  him,  and  in  his  name,  and 
dealing  with  him,  and  him  alone,  he  cannot  afterwards  turn 
round  and  charge  the  principal,  having  made  his  election  when 
he  had  the  power  of  choosing  between  the  one  and  the  other. 
But  even  that  case  was  sent  back  to  the  jury  for  further  informa* 
tion,  and  though  I  was  counsel  in  the  cause,  being  now  twenty- 
three  years  ago,  I  really  forget  what  became  of  it.  A  case, 
however,  against  the  same  defendant,  Gandasequi,  was  tried 
in  the  Common  Pleas,  about  the  same  time,  at  the  suit  of  one 
Addison  (2),  and  it  was  not  sent  back,  for  the  Court  were  clearly 
of  opinion  that  the  principal  was  not  liable,  although  from  both 
the  cases  it  appeared  that  the  foreign  merchant,  the  principal, 
was  present  at  the  purchase  and  assortment  of  the  goods,  and 
had  several  meetings  with  the  plaintiff,  but  the  plaintiff  made 
his  election.  But  at  all  events,  that  was  a  case  as  between  the 
character  of  agent  and  principal;  and  I  think  the  fallacy 
of  the  present  argument  has  turned  upon  stating  Mr.  Holling- 
worth  to  be  a  mere  agent,  and  that  principals  were  discovered 
afterwards,  although  this  is  a  case  of  joint  authority. 

I  think  the  other  point,  viz.  if  there  was  this  joint  authority, 
as  I  think  there  clearly  was,  has  the  manner  in  which  Tate 
dealt  with  Rolling  worth  afterwards  released  the  other  co-owners? 
does  not  arise.  I  cannot  discover  any  evidence  from  which 
I  can  draw  this  conclusion ;  it  is  not  to  be  found  in  any  of  the 
correspondence,  or  in  any  of  the  parol  evidence.  If,  as  was  put 
to  the  jury,  there  had  been  any  fraud,  or  if  *Tate  knew  that  [  •ig3} 
there  had  been  any  settlement  of  accounts  between  them  and 
HoUingworth,  that  might  have  raised  a  different  question. 

But  it  has  been  said,  it  was  not  fully  put  to  the  jury,  that 

(1)  13  R.  E.  368  (15  East,  62).  (2)  13  R.  R.  689  (4  Taunt.  574). 
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Robinson  Hollingworth  was  alone  debited.  The  Chief  Justice's  attention 
Oleadow.  was  not  called  to  that  when  samming  up :  if  it  had,  his  Lordship 
says  he  would  have  said  something  of  it ;  and  we  all  know  his 
readiness  to  adopt  suggestions  respectfully  addressed  to  him, 
as  I  am  well  assured  this  suggestion  would  have  been,  judging 
of  the  quarter  from  whence  such  a  suggestion  would  have  come 
in  this  case.  But  this  is  no  ground  for  a  new  trial ;  and  I  am 
satisfied,  that  if  it  had  been  made,  it  could  not,  and  ought  not, 
to  have  any  avail:  when  once  the  joint  authority  and  joint 
benefit  in  this  insurance  is  established,  there  is  an  end  to  the 
question.  Indeed,  I  am  myself  satisfied,  that  although  these 
four  defendants  were  not  general  partners,  and  although  one 
part-owner  of  a  ship  has  not,  in  that  station,  a  right  to  insure 
for  the  others,  yet  these  defendants  were  special  partners 
in  the  adventures  in  which  these  ships  were  engaged.  I  there- 
fore think,  this  rule  must  be  discharged. 

Gaselbe,  J. : 

I  think  there  can  be  no  doubt  that  there  was  a  joint  authority; 
and  I  do  not  think  it  was  at  all  made  out  that  Tate  knew  who 
the  part-owners  were:  he  had,  therefore,  no  opportunity  to 
exercise  an  election,  and  I  consider  that  he,  or  those  who 
represent  him,  have  a  right  to  go  against  all  the  individuals 
really  liable,  whenever  they  are  discovered.  As  to  the  lying  by, 
if  Tate  had  been  in  circumstances  to  interfere,  and  he  had  Iain 
by  for  an  unreasonable  time,  there  might  have  been  some  colour 
for  the  observations  which  have  been  addressed  to  us.  But, 
under  the  circumstances  of  the  case,  I  am  of  opinion  that  nothing 
[  *iG-i  ]       ^whatever  has  occurred  to  discharge  any  of  the  defendants. 

Vauohan,  J. : 

If  I  saw  that  the  jury  had  arrived  at  a  wrong  conclusion, 
I  would,  notwithstanding  the  cause  has  already  been  twice  tried, 
consent  to  it  going  down  to  a  third  trial.  It  is  admitted  that 
the  defendants  were  part-owners  of  the  ships;  and  the  only 
question  in  the  case  in  my  opinion  is,  was  the  order  for 
insurance  given  upon  the  joint  authority  of  all  the  defendants? 
In  the  argument  urged  on  behalf  of  the  defendants,  the  caRo 
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was  put  upon  two  grounds :  first,  that  it  was  substantially  a  case     BosnaoN 

of  principal  and  agent ;    and,  secondly,  that  by  the  dealings     gleadow. 

which  have  subsequently  taken  place  amongst  the  defendants, 

they  were  all  discharged  except  Hollingworth.     In  order   to 

substantiate  and    render    available   the   first    ground,  it  was 

necessary  to  impugn  the  judgment  of  the  Court  of  King's  Bench 

in  TliompBon  v.  Davenport :  this  was  attempted  to  be  done ;  but, 

in  my  opinion,  not  successfully.     But,  in  truth,  this  is  a  case 

of  joint  liability,  and  not  of  principal  and  agent;   and  this, 

to  my  mind,  affords  a  clear  and  satisfactory  answer  to  all  the 

arguments   urged  on  the  behalf    of    the  defendants,   and    is 

the  foundation  of  my  judgment.     I  think  it  clear  that  there 

was  a  joint  authority  to  insure:  I  should  be  even  inclined  to 

say,  there  was  a  partnership.     When  the  jury  found  there  was 

a  joint  authority,  I  think  there  was  an  end  of  the  case.     Then, 

supposing  there  was  an  original  joint  liability,  how  is  it  possible 

to  say  that  what  has  taken  place  amongst  the  defendants, 

behind  the  backs  of  all  the  parties  on  the  other  side,  can  have 

had  the  effect  of  discharging  any  of  them  ?    It  has  been  urged 

that  there  was  a  third  question  which  ought  to  have  been  left 

to  the  jury,  viz.,  whether  credit  was  given  to  Hollingworth  alone. 

But  unless  it  had  been  further  proved  "^that  Tate  knew  at       [  *165  ] 

the  time  what  the  other  persons'  intentions  were,  which  clearly 

was  not  proved,  I  do  not  think  their  finding  this  question  in 

the  affirmative  would  have  made  any  difference.     The  other 

defendants  would  not  be  discharged,  unless  Tate  had  exercised 

an  election ;  and  unless  he  knew  who  the  other  persons  were, 

I  think  he  had  no  opportimity  of  exercising  one.    On  the  whole, 

I  think  the  question  was  for  the  jury,  and  that  they  have  come 

to  the  right  conclusion. 

TiNDAL,  Ch.  J. : 

I  concur  entirely  in  the  opinions  which  have  been  expressed. 
It  has  been  argued  as  a  case  of  principal  and  agent ;  but  it  really 
was  a  case  of  joint  liability  :  indeed,  I  might  say,  of  partnership. 
I  concur  in  thinking  that  this  fact  decides  the  case,  and  makes 
an  end  of  the  question*  If  I  had  left  to  the  jury  the  question  in 
respect  of  the  sole  credit  having  been  given  to  Hollingworth, 
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Robinson     I  certainly  shoald  have  told  them  that  there  was  no  evidence 

Gleadow.     whatever  to  shew  that  Tate  knew  who  the  other  persons  interested 

were ;  and,  if  he  did  not,  their  finding  upon  the  point  would 

have  been  quite  unavailing :  for  I  am  clearly  of  opinion,  that 

such  knowledge  was  essential  to  put  Tate  to  his  election.     As  to 

the  other  point, — the  subsequent  discharge, — I  am  also  clear  what 

I  said  about  partners  was  merely  used  as  an  illustration.    It  is 

true  that  the  liability  of  one  jointly  liable  may  be  discharged  by 

a  new  agreement  founded  upon  a  good  and  valid  consideration ; 

but  the  case  of  Lodge  v.  Divas  (i),  shews  how  difficult  a  matter 

it  is,  when  once  a  joint  liability  has  been  created,  to  obtain  a 

release  from  it.     In   my  opinion,  the  case  has  been  properly 

decided.  rj  j   j-    i        j 

lime  disvharged, 

1835.         LEONAED   V.  CHAKLES   SIMPSON,    Executor  of 
'^— ''  STEPHEN   SIMPSON. 

^  ^^^*  ^         (2  Biiig.  N.  C.  176—181 ;  S.  C.  2  Scott,  335 ;  1  Hodges,  251 ;  4  L.  J,  (N.  S.) 

C.  P.  302.) 

In  debt  upon  a  judgment  by  default,  against  defendant  as  executor, 
the  production  of  the  judgment  and  of  a  testatum  fi,  fa.  upon  which  the 
sheriff  had  returned  nulla  Ixma  testatoris,  and  a  levy  of  costs  de  bmntt 
propriia :  Held,  unanswered,  sufficient  evidence  of  a  demstavit  (  ). 

In  debt  upon  a  judgment  against  the  defendant,  as  executor 
of  Stephen  Simpson,  with  suggestion  of  a  devastavit,  the  only 
evidence  produced  by  the  plaintiff  was  an  examined  office  copy 
of  the  record  and  testatum  Ji.  fa.  in  the  former  action,  by 
which  it  appeared  that  the  defendant,  as  executor  of  Stephen 
Simpson,  had  been  sued  in  covenant  {vemie  London)  for  the 
arrears  of  an  annuity  granted  to  the  plaintiff  for  his  life  by 
Stephen  Simpson: 

That  the  defendant  had  allowed  judgment  to  go  against  him 
by  default : 

That  a  writ  of  inquiry  had,  thereupon,  issued  to  the  sheriffs 
of  London,  who  had  returned  732.  IQs.  damages  and  20«.  costs  to 
be  due  to  the  plaintiff;  whereupon  it  was  considered  that  he 
should  recover  his  damages  found  by  the  inquisition,  and  20/. 

(1)  22  R.  R.  497  (3  B.  &  Aid.  611).       1  M.  &  W.  689. 

(2)  Cp.  Palmer  v.    Waller    (1836) 
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tor  his  costs  and  charges  adjudged  of  increase ;  which  damages,  Leokabd 
coBts,  and  charges,  in  the  whole  amounted  to  94Z.,  to  be  levied  Simpson. 
of  the  goods  and  chattels  which  were  of  Stephen  Simpson  at  the 
time  of  his  death  in  the  hands  of  the  defendant  as  executor  as 
aforesaid  to  be  administered ;  and  if  he  had  not  so  much  thereof 
in  his  hands  to  be  administered,  then  212.  parcel,  &c.,  of  the 
proper  goods  and  chattels  of  the  defendant : 

That  a  fi.  /a.  was  directed  to  the  sheriff  (i)  of  London,  in  con- 
formity with  the  judgment,  and  that ''  the  sheriff,  to  wit,  William 
Holland,  sheriff  of  the  city  aforesaid  "  (2),  returned  that  the 
defendant  had  no  goods  which  were  of  the  said  Stephen  Simpson 
at  the  time  of  his  death,  to  "^be  administered,  and  that  the  sheriff  [  '^77  ] 
had  not  any  of  the  proper  goods  or  chattels  of  the  defendant 
in  his  bailiwick  whereof  he  could  cause  to  be  made  the  212. 
parcel,  &c. : 

That  thereupon  it  was  sufficiently  testified  to  the  Court  that 
the  defendant  had  sufficient  goods  and  chattels  which  were  of  the 
said  Stephen  Simpson,  deceased,  at  the  time  of  his  death,  in  his 
hands,  as  executor  as  aforesaid,  to  be  administered,  in  the  city 
of  Litchfield,  whereof  the  sheriff  of  that  city  might  cause  to  be 
levied  the  whole  amount  of  the  said  damages,  costs,  and  charges, 
and  that  the  defendant  had  sufficient  of  his  own  proper  goods 
and  chattels  in  the  said  city,  whereof  the  said  sheriff  might  cause 
to  be  levied  the  said  sum  of  212.  parcel,  &c. : 

That  thereupon  the  plaintiff  prayed  a  writ  of  teMatum  fi.  fa.  to 
be  directed  to  the  sheriff  of  the  said  city  of  Litchfield,  commanding 
him  to  levy  accordingly  : 

That  it  was  granted  to  him,  &c. : 

And  that  William  Holland,  sheriff  of  the  city  of  Litchfield, 
thereupon  returned  that  he  had  caused  to  be  levied  21Z.  of  the 
proper  goods  and  chattels  of  the  defendant,  which  he  had  paid 
to  the  plaintiff;  but  that  the  defendant  had  no  goods  or  chattels 
in  his  bailiwick  which  were  of  Stephen  Simpson,  deceased,  at 
the  time  of  his  death  in  the  hands  of  the  defendant  to  be 
administered. 

On  behalf  of  the  defendant  it  was  objected  that  this  evidence 
did  not  sufficiently  establish  a  devastavit ;  upon  which  a  verdict 

(1)  Sic.  (2)  8k. 
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Lboxabd     was  taken  for  the  plaintiff,  with  leave  for  the  defendant  to  move 
smraoK.     to  set  it  aside  and  enter  a  nonsuit  instead. 

Butt,  who  moved  accordingly,  contended, 

That  the  testatum  was  irregular :  the  return  to  the  Ji.  fa.  which 
[  *178  ]  preceded  it,  purporting  to  be  a  return  of  the  ^sheriff,  instead  of 
the  sheriffs  of  London,  and  being  therefore  a  nullity :  and 

That  the  statement  of  the  issuing  of  a^./a.  into  London,  and 
a  return,  was  mere  form,  on  which  to  found  the  issuing  of  the 
testatumfi.fa. :  so 

That  there  being  in  fact  no  return  to  the.^./a.,  the  defendant 
might  still  have  assets  in  London,  although  he  had  none  in 
Litchfield ;  and,  further, 

That  the  sheriff  ought  to  have  returned  a  devastavit:  Rock 
V.  Leighton  (l)  ;  Erving  v.  Peters  (2).  If  it  were  sufficient  to 
return  nuUa  bona  testatotis  to  the  test.  Ji.  fa.,  the  plaintiff  might, 
for  the  purpose  of  charging  the  defendant  unjustly,  purposely 
issue  his  writ  into  a  county  in  which  the  testator  had  no  goods. 
At  all  events,  it  was  necessary  to  prove  the  issuing  of  a  fUii 
facias  into  London,  and  a  return  of  mdla  bona  thereto. 

Cowling  shewed  cause : 

The  judgment  by  default  was  sufficient  prima  fade  evidence  of 
a  devastavit,  for  it  is  an  admission  of  assets  in  the  executor's 
hands,  and  after  that  admission  he  must  account  for  the 
application  of  them : 

And  it  is  neither  usual  nor  necessary  for  the  sheriff  to  return 
a  devastavit :  Olossop  v.  Pole  (3),  1  Wms.  Saund.  219  b,  note, 
and  the  authorities  there  cited  ;  Skelton  v.  Hawling  (4),  Chailoner 
V.  CluMoner{6),  Hope  v.  Bagueifi),  Blackmore  v.  Mercer  iy).  In 
Farr  v.  Newman  (8),  Lord  Eenyon  retracted  the  opinion  he  had 
expressed  in  Erving  v.  Peters. 

Then,  the  testatum  fi.  fa.,  to  the  sheriff  of  Litchfield,  though 
[  «i79  ]      irregular  for  want  of  a  correct  return  to  the  preceding  *writ,  is 

(1)  1  Salk.  310.  (5)  Cited  in  SMton  t.  Hawling. 

(2)  1  B.  R.  794  (3  T.  R.  685).  (6)  3  East,  2. 

(3)  3  M.  &  S.  175.  (7)  2  Wma.  Saund.  402. 

(4)  1  Wil«.  258.  (8)  2  E.  E.  479  (4  T.  E.  621). 
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not  a  nullity ;  the  Court,  upon  application,  would  have  amended     Leonard 
the  return.  Simpson. 


Butt  : 

Skelton  V.  Raiding  only  shews  that  judgment  by  default  is  an 

admission  of  assets:  Treilw.  Edwards  (i)^  Whartonv.  Richardson  (2). 

ChaUoner  v.  Challoner  was  decided  on  the  authority  of  Rock  v. 

Ijeighton   where  the   sheriff  returned  a  devastavit.     But  Hope 

V.  Bague,  and  Erring  v.  Peters  are  conclusive  to  shew  that  the 

evidence  in  the  present  case  was  not  sufficient. 

Cur.  adv.  vvlt. 

TiNDAL,  Ch.  J. : 

The  short  point  in  this  case  is,  whether  such  evidence  of  a 
devastavit  was  given  at  the  trial  on  the  part  of  the  plaintiff,  as, 
being  unanswered  by  the  defendant,  entitles  the  plaintiff  to  a 
verdict;  and  we  think  the  evidence  was  sufficient  for  that 
purpose. 

The  judgment  by  default  in  the  former  action  is  conclusive 
upon  the  defendant,  that  he  has  assets  to  satisfy  the  judgment. 
This  is  so  thoroughly  settled  in  the  case  of  Rock  v.  Leighton,  and 
in  other  cases  which  had  preceded  it,  that  it  was  admitted  to  be 
the  law  by  the  defendant's  counsel  in  arguing  the  case  of  Erving 
V.  Peters  (3). 

The  fact  therefore  is  conclusively  established  against  the 
defendant,  that  he  has  asseti^'  of  the  testator  in  his  hands :  and 
the  only  question  which  remains  is,  what  evidence  is  necessary 
to  shew  that  he  has  wasted  those  assets. 

In  reason  and  good  sense,  very  little  evidence  ought  to  be 
necessary  for  that  purpose.  It  is  his  duty  when  called  upon  by 
notice,  or  by  a  writ  of  execution,  either  to  satisfy  the  debt  out  of 
the  monies  of  the  testator,  or  *to  shew  the  assets  to  the  sheriff,  [  *iso  ] 
that  he  may  make  the  debt  out  of  them  ;  and  accordingly,  very 
slender  evidence  has  at  all  times  been  held  to  be  sufficient  to 
prove  the  devastavit.  The  issuing  of  a  writ  of  Ji.  fa.  directed  to 
the  sheriff  of  the  county  where  the  action  was  laid,  and  a  return 
nulla  bona  thereto,  has,  for   a   long  time  past,  been  deemed 

(1)  6  Mod.  308.  (3)  1  B.  B.  794  (3  T.  B.  685). 

(2)  2  Str.  1075. 
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Lkonabd  evidence  enough.  And  yet,  if  the  reason  of  the  thing  be  con- 
SiMpisoii.  sidered,  the  suing  out  and  return  of  such  writ  unto  the  county 
where  the  action  is  laid,  affords  no  necessary  presumption  that 
the  defendant  has  ever  heard  of  it.  For  it  is  a  mere  fiction  of 
law  to  suppose  the  defendant  resident  in  the  county  where  the 
venue  is  laid  in  a  personal  action  :  and  even  if  he  be,  the  sheriff 
would  as  a  matter  of  course,  return  nuUa  bona  to  the  writ,  unless 
authentic  information  was  given  to  him  where  the  testator's 
goods  were  to  be  found,  and  they  were  exposed  to  his  officers. 
And  before  the  present  practice  prevailed,  of  issuing  a^.  fa.  and 
returning  nulla  bona  thereto,  it  was  usual  for  the  sheriff  to 
summon  an  inquest  of  office,  and  to  return  a  devaatacit  in  addition 
to  his  return  to  the  writ,  of  Ji,  fa.  which  being  an  ex  parte 
proceeding,  gives  no  notice  whatever  to  the  defendant. 

In  the  present  case,  the  plaintiff  sued  out  a  testatum  fi.  fa.  to 
the  sheriff  of  Litchfield,  with  a  return  that  the  sheriff  had  caused 
to  be  levied  the  costs  de  bonis  propriis  of  the  defendant,  and  that 
the  defendant  had  no  goods  or  chattels  of  the  testator  in  his 
hands  to  be  administered.  Now  it  must  be  admitted,  that  the 
testatum  fieri  facias  in  this  case  was  irregular,  inasmuch  as  it 
proceeds  upon  the  suggestion  of  an  award  of  a  writ  of  fieri  facias 
to  the  sheriff  of  London  ;  whereas  the  Court  must  take  judicial 
notice  that  there  are  two  sheriffs  and  not  one  only. 

But  the  testatum  fi.  fa.  is  irregular  only,  it  is  not  a  nullity. 
And  if  the  plaintiff  had  applied  to  amend  the  recital,  no  doubt 
[  *181  ]       such  amendment  would  have  been  permitted  *and  no  objection 
could  have  been  then  taken  to  the^\/a. 

But  the  question  is,  as  the  testatum  fi.  fa.  has  been  actually 
issued,  and  returned,  and  no  objection  taken  against  its  irregu- 
larity, whether  such  return,  that  the  sheriff  has  actually  levied 
the  amount  of  the  costs,  out  of  the  proper  goods  of  the  defendant^ 
and  that  there  are  no  goods  of  the  testator  within  his  bailiwick, 
does  not  afford  more  satisfactory  evidence  that  the  defendant  had 
notice  of  the  claim,  so  as  to  call  upon  him  to  pay  the  debt  or 
offer  the  goods  of  the  testator  to  the  sheriff,  than  if  a  fi.  fa,  had 
been  returned  in  the  ordinary  course,  nidla  bona^  by  the  sheriff 
of  the  county  where  the  action  was  brought  ?  And  we  feel  no 
doubt  that  such  is  the  case ;  and  that  the  defendant  was  called 
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upon  at  the  trial  after  the  production  of  the  testatum  fi.  fa.  and     Lbonabd 

return,  to  shew,  that  he  had  not  wasted  the  goods  of  the  testator,      simpson. 

but  was  ready  to  give  them  to  the  sheriff,  so  that  it  was  the 

sheriff's  fault  that  he  did  not  make  the  debt  out  of. them;  and 

as  no  such  evidence  was  offered  by  the  defendant  at  the  trial,  we 

think  the  plaintiff's  evidence  sufficient  to  establish  a  devastavit. 

We  therefore  think  the  rule  for  entering  a  nonsuit  ought  to 

be  discharged.  t>  7   ^*    l        j 

®  nuU  discharged. 


BRADSHAW  v.   SKILBECK,    Administbator  of  im. 

MARY  SKILBECK,   Deceased.  '^"'—^ 

(2  Bing.  N.  C.  182—189 ;  S.  C.  2  Scott,  294  ;  1  Hodges,  240.)  ^  ^^^  3 

Devise  of  leaseholds  to  testator's  daughter  for  life ;  remainder  to  her 
two  sons  for  life ;  and  in  case  she  should  not  have  a  son  or  sons  to  attain 
the  age  of  twenty-one,  and  of  such  sons  dying  without  lawful  issue,  then 
to  her  daughters,  their  executors,  administrators,  and  assigns;  and  if 
such  daughters  should  die  without  issue,  remainder  over :  all  the  residue 
of  testator's  estate,  to  his  daughter : 

Held,  that  the  testator's  daughter  took  an  estate  for  life  in  the  lease- 
holds, with  remainder  to  her  two  sons  for  life,  with  the  ultimate  remainder, 
on  certain  contingencies,  to  herself. 

This  was  an  action  of  assumpsit  to  recover  the  amount  of  a 
promissory  note  for  1082.  18a.  9d.^  dated  the  1st  of  June,  1881, 
made  by  the  intestate,  Mary  Skilbeck,  and  delivered  to  the  plain- 
tiff ;  and  also  to  recover  the  sum  of  8Z.  5«.  Qd.  for  medicines  and 
attendance,  as  an  apothecary. 

The  defendant  pleaded  pleiie  administravit  prceter  242.  9s.  The 
plaintiff  signed  judgment  by  default  as  to  the  242.  9^.,  and  in  his 
replication  traversed  the  plene  administravit  prater^  and  upon 
that  traverse  issue  was  joined. 

By  mutual  consent  the  following  case  was  submitted  for  the 
opinion  of  the  Court : 

On  the  1st  of  June,  1881,  Mary  Skilbeck  made  the  promissory 
note  mentioned  in  the  declfl;)*ation,  which  still  remained  in  the 
plaintiff's  hands  unpaid.  She  was  also,  at  the  time  of  her  death, 
indebted  to  the  plaintiff  in  the  sum  of  82.  5^.  6e2.,  which  likewise 
remained  unpaid. 

Mary  Skilbeck  was  the  only  daughter  of  Edward  Hepworth, 
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Bbadshaw    who,  by  his  will,  after  charging  his  personal  estate  with  the 

mm 

s^iLBBCK.  payment  of  debts,  &c.,  gave  all  his  leasehold  buildings,  lands  and 
grounds  in  Huddersfield,  or  near 'thereto,  to  Bobert  Firth  and 
John  Hirst,  to  hold  to  them,  their  heirs,  executors,  adminis- 
trators, and  assigns,  in  trust,  to  permit  and  suffer  his  daughter 
Mary  to  receive  the  rents  and  profits  thereof  for  and  during  the 
[  *183  ]  term  of  her  natural  life ;  and  from  and  ^immediately  after  her 
decease  to  her  two  eldest  sons,  for  and  during  the  terms  of  their 
natural  lives,  as  tenants  in  common,  and  not  as  joint  tenants, — 
(if  but  one,  then  wholly  to  that  one), — but  charged  and  charge- 
able, if  only  one  son,  with  the  payment  of  502.  each  to  the 
younger  children  which  his  said  daughter  might  have;  but  if 
there  should  be  two  sons,  then  only  with  the  payment  of  201, 
each  to  the  younger  children  which  his  daughter  might  have. 
And  in  case  his  daughter  Mary  should  not  have  a  son  or  sons  to 
attain  the  age  of  twenty-one  years,  and  of  such  sons  dying 
without  lawful  issue,  then  to  all  and  every  the  daughters  of  his 
daughter  Mary,  their  executors,  administrators  and  assigns :  if 
only  one  daughter,  then  wholly  to  that  one,  and  to  her  legal 
representatives.  In  case  testator's  daughter  should  happen  to 
die  without  lawful  issue,  there  were  several  remainders  over. 
All  the  rest,  residue,  and  remainder  of  his  household  furniture, 
goods,  stock  in  trade,  debts,  and  all  other  his  real  and  personal 
estate  whatsoever  and  wheresoever,  he  gave  to  his  executors  and 
trustees  (charged  and  chargeable  with  the  payment  of  his  just 
debts,  funeral  expenses,  legacies,  <S(c.,)  in  trust  for  his  daughter 
Mary,  so  that  the  same  might  be  at  her  own  sole  and  separate 
disposal,  when  and  as  she  should  request  the  same. 

The  testator  died  in  the  year  1799,  without  revoking  or  altering 
the  above  will. 

At  the  time  of  making  his  will,  and  also  at  the  time  of  his 
death,  he  was  possessed  of  a  leasehold  interest  in  the  buildings, 
lands,  and  grounds,  particularly  mentioned  in  the  will.  The 
will  was  duly  proved  by  the  executors  and  Mary  Skilbeck,  his 
executrix,  who  entered  into  possession  of  the  leasehold  property 
mentioned  in  the  will,  soon  after  the  death  of  the  testator,  and 
continued  in  possession  until  her  death.  At  the  time  of  the 
paaking  of  her  father's  will,  and  also  at  the  time  of  his  death, 
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*8he  had  two  sons,  Edward  (the  present  defendant)  and  Matthias.    Bradshaw 
After  her  father's  death  she  had  a  daughter,  who  died  at  the  age     skilbbok. 
of  seven  years,  and  two  other  sons,  John  and  Thomas.    The  four      [  •184  ] 
sons  all  lived  to  attain  their  majority,  but  Matthias  died  in  1820, 
and   Thomas    in    1826 ;  both  intestate  and    unmarried.     The 
husband  of  Mary  Skilbeck  died  in  1814,  before  any  of  the  sons 
had  attained  their  majority,  and  she  herself  died  intestate  on  or 
about  the  9th  of  November,  1888. 

The  defendant,  upon  the  death  of  his  mother,  took  out 
letters  of  administration  to  her  personal  estate,  and  entered 
into  the  possession  of  the  leasehold  premises  particularly  men- 
tioned in  the  will  of  Hepworth;  and  from  that  time  until 
the  assignment  hereinafter  mentioned  received  the  rents  and 
profits  to  a  considerable  amount :  he  had  also,  since  that 
assignment,  continued  in  the  receipt  of  the  rents  and  profits  of 
the  premises. 

John  Hirst,  one  of  the  executors  and  trustees  named  in  the 
will  of  Hepworth,  died  soon  after  his  testator:  Bobert  Firth, 
another  of  the  executors  and  the  surviving  trustee,  died  in 
January,  1828,  leaving  his  son  Thomas  Firth  his  sole  executor, 
who  duly  proved  his  will.  The  legal  estate  in  the  leasehold 
property  comprised  in  the  will  of  Hepworth  became  thus  vested 
in  Thomas  Firth. 

By  an  indenture  of  assignment,  bearing  date  the  11th  of 
November,  1884,  and  made  between  the  said  Thomas  Firth 
therein  described  as  executor  of  Bobert  Firth  deceased,  of  the 
one  part,  and  the  defendant  in  this  cause,  therein  described  as 
administrator  of  his  mother,  Mary  Skilbeck  deceased,  of  the 
other  part,  it  was  witnessed  that,  in  consideration  of  the  sum  of 
125Z.  to  the  said  T.  Firth  in  hand  paid  by  the  said  E.  Skilbeck, 
the  receipt  whereof  the  said  T.  Firth  did  thereby  acknowledge, 
,and  did  discharge  the  said  E.  Skilbeck  and  the  said  leasehold 
premises  therefrom,  he,  the  said  *T.  Firth,  did  thereby  bargain,  [  *166  ] 
sell,  assign,  transfer,  and  set  over,  remise,  release,  and  quit 
claim  unto  the  said  E.  Skilbeck,  his  executors,  administrators, 
and  assigns,  the  said  buildings,  lands,  and  grounds  comprised 
in  the  will  of  Hepworth,  with  the  appurtenances,  to  have  and  to 
hold  the  same  unto  the  said  E.  Skilbeck,  his  executors,  adminis- 
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BBAD8BAW  trators,  and  assigns,  from  thenceforth,  for  and  daring  all  the 
Skilbbgk.  residue  and  remainder  then  to  come  and  unexpired  of  a  term  of 
sixty  years,  granted  to  Hepworth  by  Sir  John  Bamsden,  and  for 
every  renewed  term  of  years  to  be  granted  thereof,  as  fully  and 
eiFectually  to  all  intents  and  purposes  as  the  same  had,  at  any 
time  theretofore,  been  held  or  enjoyed ;  subject,  nevertheless,  to 
such  covenants,  payments,  provisoes,  and  conditions  as  were 
contained  in  the  said  lease  from  Sir  J.  Bamsden,  and  also  subject 
to  the  payment  of  20Z.  apiece  to  the  younger  children  of  the  said 
M.  Skilbeck,  and  to  such  of  the  trusts  of  the  will  of  Hepworth 
as  then  remained  unperformed. 

The  lease  of  the  property  in  question,  was  of  far  greater  value 
than  the  sum  of  125Z.,  paid  by  the  defendant  to  T.  Firth  (sup- 
posing that  sum  to  be  a  charge  upon  the  lease),  and  the  legacies 
of  20{.  to  each  of  the  younger  children  of  Mary  Skilbeck,  and  the 
unperformed  ti'usts  of  Hepworth's  will,  if  any. 

Administration  had  not  been  taken  out  by  any  person  to  the 
personal  estate  of  Matthias  Skilbeck.  The  24Z.  9^.  assets  con- 
fessed were  quite  independent  of  any  interest  which  Mary  Skilbeck 
might  have  had  at  the  time  of  her  death  in  the  leasehold  property 
comprised  in  the  will  of  Hepworth. 

The  questions  for  the  opinion  of  the  Court  were  :  first,  whether 
Mary  Skilbeck  (besides  her  life  estate,)  took  under  the  will  of 
Hepworth  any,  and  what  interest,  in  the  leasehold  premises 
comprised  therein,  either  directly  or  through  Matthias,  as  one 
[  *186  ]  of  his  next  of  kin :  *and,  secondly,  whether  such  interest  or  the 
rents  and  profits  received  by  the  defendant  since  the  death  of 
Mary  Skilbeck,  or  any  part  thereof  (taking  into  consideration  the 
subsequent  assignment  of  the  legal  estate  to  the  defendant)  form 
assets  in  his  hands  as  her  administrator,  so  as  to  negative  the 
plea  of  pleiie  administravit  pneter  24Z.  9^.  If  the  Court  should 
be  of  opinion,  either  that  that  interest,  or  those  rents  and  profits, 
or  any  part  thereof,  formed  under  the  circumstances  of  this  case, 
such  assets,  then  it  was  agreed  that  the  plaintiff  should  recover 
his  whole  claim  in  the  same  manner  as  if  he  had  succeeded  upon 
the  issue  of  plene  administmtit  pneter  24Z.  9^. ;  but  if  the  Court 
should  be  of  a  contrary  opinion,  then  that  the  defendant  should 
have  judgment  in  the  same  manner  as  if  he  had  succeeded  on 
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that  isBue,  and  that   in  either  case,  the  judgment  should  be    Bbadshaw 
entered  in  such  form  as  the  Court  should  direct.  Skilbbck. 

deaabif,  for  the  plaintiff,  contended, 

First,  that  under  Hepworth's  will,  upon  Edward  and  Matthias 
(the  two  eldest  sons  of  Mary  Skilbeck)  attaining  twenty-one, 
Mary  Skilbeck  took  as  residuary  legatee  the  absolute  interest  in 
the  leasehold,  subject  to  their  life  estates  as  tenants  in  common  : 
Hind  V.  Lyon{i)f  Pells  v.  Brown  {2),  Bacon  v.  Hill  (3),  Toorqi 
V.  Basset  (4),  LethietMierv.  Tracy  (5).  Upon  her  death  (Matthias 
having  died  previously),  the  whole  of  these  leaseholds,  subject 
to  the  defendant's  life  interest  in  a  moiety,  became  assets  in 
his  hands  as  her  administrator  to  be  put  in  a  legal  course  of 
administration,  or  at  least  that  a  moiety  of  the  rents  and  profits 
of  these  leaseholds  (the  whole  of  which  welre  received  by  him 
after  her  death)  constituted  such  assets. 

Secondly,  supposing  the  construction  of  the  will  to  be  that,  [  is?  ] 
subject  to  Mary  Skilbeck's  life  estate,  the  defendant  and  Matthias, 
upon  their  attaining  twenty-one,  took  the  leaseholds  absolutely 
in  moieties,  the  share  which  Mary  took  in  Matthias's  moiety 
under  the  Statute  of  Distributions,  became  upon  her  death,  and 
the  defendant's  entering  into  the  whole  of  the  leaseholds,  assets 
in  his  hands,  or,  at  least,  a  proportionate  share  of  the  rents  and 
profits  received  by  him  after  her  death  became  so. 

(Many  authorities  were  referred  to  for  the  purpose  of  establishing 
that  the  leaseholds  were  legal  assets  in  the  defendant's  hands,  but 
it  being  conceded  that  if  Mary  Skilbeck  took  more  than  a  life 
interest  in  them,  the  plaintiff  was  entitled  to  judgment,  it  is 
unnecessary  to  refer  to  that  branch  of  the  ai*gument.) 

Wightman,  for  the  defendant,  argued  that  the  sons  of  Mary 
Skilbeck  took  an  absolute  interest  in  these  leaseholds  under  the 
testator's  will.  At  common  law  there  could  be  no  limitations 
of  chattel  interests  by  way  of  remainder :  Bac.  Abr.  Legacies 
and  Devises,  E. ;  and  from  the  sums  which  the  testator's  sons 
were  charged  to  pay  to  the  children  of  Mary  Skilbeck^  it  was 

(1)  2  Leon.  64.  (4)  10  East,  460. 

(2)  Cro.  Jac.  590.  (o)  3  Atk.  793. 

(3)  Moore,  464. 
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BBA.D8HAW     plain  he  intended  his  sons  to  take  an  absolute  interest.    Bat 

Skilbeck.     even  if  this  were  otherwise,  the  defendant  was  not  liable  to  the 

plaintiff  in  respect  of  Matthias's  share,  as  no  administration  had 

been  taken  out  of  Matthias's  effects.    The  defendant  held  in  his. 

own  right  under  the  conveyance  from  Thomas  Firth. 

Cleashi/  : 

The  validity  of  executory  devises  of  leaseholds  has  long  been 

established :  Feame's  Cont.  Bem.  401,  495,  Manning's  case  (i), 

IjampeVH  case  (2) ;   and  as  to  the  charge  for  Mary  Skilbeek's 

[  *i^^  J       children,  it  is  *not  imposed  on  the  tenants  for  life,  but  on  the 

property  itself. 

Cur.  adi\  ntlL 

TiNDAL,  Ch.  J. : 

The  decision  of  this  case  will  turn  upon  the  single  point, 
whether  Mary  Skilbeck  took  any  interest  in  the  leasehold 
property,  bequeathed  by  the  will  of  Edward  Hepworth  beyond 
a  life  estate  ?  for  it  has  been  properly  admitted  in  the  course 
of  the  argument,  that  if  she  took  more  than  a  life  estate,  the 
leasehold  will  be  assets  in  the  hands  of  the  administrator,  and 
the  judgment  must  be  for  the  plaintiff. 

And  we  are  of  opinion,  that  under  the  will  of  Edward  Hepworth, 
Mary  Skilbeck  took  an  express  estate  for  life,  with  a  remainder 
to  her  two  eldest  sons,  Edward  and  Matthias,  for  their  lives,  as 
tenants  in  common,  with  the  ultimate  remainder  in  the  term,  on 
certain  contingencies,  to  herself:  and  that  consequently,  upon 
the  death  of  Matthias,  his  mother  Mary  Skilbeck  became 
absolutely  entitled  to  his  moiety,  for  the  remainder  of  the  term. 

The  real  question  is,  whether  the  express  devise  for  life  to  the 
two  eldest  sons  is  enlarged  by  the  words  which  follow  into  an 
estate  tail ;  for  if  such  is  the  case,  it  must  be  admitted  that  they 
would  take  the  whole  interest  in  the  leaseholds,  and  that  any 
remainder  over  would  be  void. 

The  words  upon  which  that  question  has  turned  are  these,  Tix. 
*'  but  in  case  my  said  daughter  Mary  shall  not  have  a  son  or  sona 
to  attain  the  age  of  twenty-one  years,  and  such  sons  dying  with- 
out  lawful  issue,  then  I  give  and  bequeath  the  same  to  her 

(1)  8  Co.  Rep.  187.  (2)  10  Co.  Bep.  47. 
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daughter  or  daughters ;   but  in  case  my  said  daughter  should    bradshaw 
happen  to  die  without  lawful  issue/'  then  the  testator  devises     skilbeok. 
t  over. 

And  we  think  it  clear  that  these  words  do  not  import  *a  giving  [  •isQ  ] 
over  of  the  leasehold  upon  the  general  failure  of  issue  of  the  two 
sons,  which  would  be  an  estate  tail,  but  a  dying  without  issue 
under  twenty-one*  So  that  the  event  upon  which  the  leasehold 
is  given  over,  must  happen  within  a  period  which  can  create  no 
danger  of  a  perpetuity.  The  cases  cited  on  the  part  of  the 
plaintiff,  and  many  of  which  are  to  be  found  collected  in  Fearne 
on  Contingent  Remainders,  pp.  470,  &c.,  are  sufficient  authority 
to  that  point. 

In  the  event,  therefore,  which  has  actually  happened  of 
Matthias  dying  without  children,  his  moiety  in  the  term  came 
to  his  mother,  either  under  the  devise  over,  in  case  of  the  general 
failure  of  issue  in  her;  or  at  all  events,  under  the  residuary 
clause  of  the  will. 

As  to  the  argument  that  by  reason  of  the  charges  contained  in 
the  will  of  certain  sums  to  be  paid  to  the  younger  children,  the 
tenants  for  life  must  be  presumed  to  take  the  whole  interest,  the 
answer  has  been  properly  given,  that  the  charge  is  not  imposed 
on  the  tenants  for  life,  but  on  the  property  itself. 

We  think,  therefore,  there  must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


DOE  D,  WATT  V.  MORRIS.  i835. 

June  17. 
(2  Bing.  N.  C.  189—202  ;  S.  C.  2  Scott,  276 ;  1  Hodges,  215  ;  4  L.  J.  (N.  8.)  

C.  P.  285.)  [  189  ] 

Held,  that  the  conveyance  of  a  manor  by  the  Commissioners  of  Woods 
and  Forests  on  the  part  of  the  Crown,  did  not  entitle  the  purchaser  to 
maintain  ejectment  against  the  |)oa8essor  of  land  enclosed  from  the  waste 
of  the  manor,  more  than  twenty  years  before  the  conveyance,  without 
leave  of  the  Crown. 

This  was  an  action  of  ejectment  brought  to  recover  the  posses- 
sion of  certain  lands,  in  the  county  of  Radnor,  and  the  declara- 
tion contained  a  demise  by  the  lessor  of  the  plaintiff,  on  the  15th 
of  December,  in  the  *first  year  of  his  present  Majesty's  reign.       [  •iiK)  ] 
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Doe  <].  The  defendant  pleaded  not  guilty,  and  the  cause  was  tried  at  the 
^^  last  assizes  for  the  county  of  Hereford,  when  the  jury  found  a 

MoREiB.  verdict  for  the  lessor  of  the  plaintiif,  damages  1«.,  subject  to  the 
opinion  of  the  Court  upon  the  following  case  : 

The  manor  of  Iscoed,  in  the  county  of  Radnor,  and  the  wastes 
within  the  same  were  long  before  and  at  the  time  of  making  the 
inclosure  herein-after  mentioned,  and  from  thenceforth  until  the 
conveyance  to  the  lessor  of  the  plaintiff  herein-after  mentioned  in 
the  possession  of  our  lord  the  King,  who  was  during  all  that  time 
seised  thereof  in  his  demesne  as  of  fee,  in  right  of  his  crown. 

Before  and  at  the  time  of  the  said  inclosure  the  premises  now 
in  possession  of  the  defendant,  (and  the  possession  of  which  is 
sought  to  be  recovered  by  the  present  ejectment),  were  waste 
lands  within,  and  parcel  of  the  said  manor  of  Iscoed. 

In  the  year  1808,  the  said  premises  were  without  the  leave 
of  our  lord  the  King,  taken  in  from  the  said  wastes  and  were 
then  inclosed  and  have  been  held  and  occupied  from  that  time 
to  the  present  as  inclosed  land,  separate  and  divided  from  the 
uninclosed  and  waste  lands  of  the  said  manor,  and  no  acknow- 
ledgment or  payment  of  rent  was  proved  to  have  been  made 
by  the  occupier  thereof. 

In  the  year  1826,  the  lessor  of  the  plaintiff  purchased  from 
our  lord  the  King,  the  said  manor  of  Iscoed  and  other  property, 
and  the  same  was  conveyed  to  him  by  the  following  instrument 
which  was  duly  executed  in  conformity  with  the  provisions  of 
the  57th  Geo.  III.  c.  97  (i),  by  the  Commissioners  of  his  Majesty's 
Woods,  Forests,  and  Land  Eevenues. 

''  These  are  to  certify  that  in  pursuance  of  a  warrant  from  the 
right  honourable  the  Commissioners  of  his  Majesty's  Treasury 
[  *i9i  ]  of  the  United  Kingdom  of  Great  ^Britain  and  Ireland,  bearing 
date  the  19th  day  of  August,  1826,  the  right  honourable  Charles 
Arbuthnot  and  William  Dacres  Adams,  Esquire,  two  of  the  Com- 
missioners of  his  Majesty's  Woods,  Forests,  and  Land  Revenues, 
for  and  on  behalf  of  the  King's  most  excellent  Majesty,  have  con- 
tracted and  agreed  with  James  Watt  of  Aston  in  the  county  of 
Warwick,  Esquire,  for  the  sale  to  the  said  James  Watt,  of  all 

(1)  See  now  also  the  Crown  Lands  Act,  1829  (10  Geo.  IV.  c.  50).— R.  C. 
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that  the  manor  of  Iscoed  in  the  county  of  Radnor,  with  the  rights,        Dos  d. 

Watt 
members,  and  appurtenances  thereto  belonging,  and  all  those  r. 

rents  and  yearly  sums  of  money  due  and  payable  to  the  lord  Morbis. 
of  the  said  manor,  commonly  called  quit  rents,  rents  of  assize, 
and  customary  rents,  whatsoever,  to  the  said  manor  belonging 
or  appertaining,  due,  payable,  or  issuing  out  of  all  and  every 
the  lands,  tenements,  and  hereditaments  reputed,  accepted,  taken, 
or  known  to  be  part,  or  parcel  thereof,  or  belonging  to  the  said 
manor ;  and  also  all  courts  baron,  and  courts  leet,  fines,  waifs, 
estrays,  deodands,  escheats,  forfeitures,  reliefs,  heriots,  services, 
goods  and  chattels  of  felons,  and  fugitives,  of  outlawed  persons, 
and  of  persons  put  in  exigent,  hawking,  hunting,  fishing,  fowling, 
and  all  quarries  of  stone  and  slate  of  every  description,  and  all 
other  franchises,  liberties,  privileges,  immunities,  profits,  com- 
modities, and  advantages  with  all  and  every  their  appurtenances, 
to  the  said  manor,  and  royalties  thereof  belonging  or  in  anywise 
appertaining ;  except  nevertheless,  and  always  reserving  to  his 
Majesty,  his  heirs,  and  successors,  out  of  the  said  sale  for  which 
the  contracting  and  agreeing  is  hereby  certified,  all  and  every 
advowsons,  free  disposition,  rights  of  patronage,  and  presenta- 
tions of  churches,  vicarages,  and  chapels  within  the  said  manor, 
and  all  fee  farm  rents  not  being  manorial  rents  belonging  to  the 
Crown  as  lord  of  the  said  manor,  payable  out  of  or  in  respect  of 
any  premises  within  the  said  manor,  and  also  all  mines  and 
minerals  whatsoever,  within  the  same,  with  full  power  to  work 
the  same  and  every  of  them  as  fully  and  ^effectually  as  if  this  [  *192  ] 
sale  had  not  been  made ;  which  said  manor  and  premises  are 
part  of  the  possessions  or  land  revenues  of  the  Crown  within  the 
ordering  and  survey  of  the  Court  oi  Exchequer ;  at  or  for  the 
price  or  sum  of  1,200L  of  lawful  money  of  Great  Britain,  to  be 
paid  by  the  said  James  Watt  into  the  Bank  of  England,  and 
carried  to  the  account  of  the  public  monies  of  the  Commissioners 
of  his  Majesty's  Woods,  Forests,  and  Land  Revenues  being '  The 
Woods  and  Forest  Fund ; '  and  from  and  immediately  after  the 
payment  of  the  said  sum  into  the  Bank  in  manner  aforesaid,  and 
the  inrolment  of  this  certificate,  and  the  receipt  for  the  said  pur- 
chase money  in  the  office  of  the  auditor  of  the  land  revenues  for 
the  county  aforesaid,  and  thenceforth  for  ever,  the  said  James 
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Dob  d.       Watt  and  his  heirs  or  assigns  shall  be  adjudged,  deemed  and 
taken  to  be  in  the  actual  seizin  and  possession  of  the  said  heredita- 


V. 
-MORBIfi. 


ments  and  premises  so  by  him  purchased,  and  shall  hold  and 
enjoy  the  same  peaceably  and  quietly,  freed  and  discharged  from 
all  claims  and  demands  of  his  Majesty,  his  heirs  and  successors, 
or  of  any  person  or  persons  claiming  under  him  or  them  (except 
as  before  excepted),  and  in  as  full  and  ample  manner  to  all  intents 
and  purposes  as  his  Majesty,  his  heirs  or  successors  might  or 
could  have  held  or  enjoyed  the  same,  if  such  sale  had  not  been 
made ;  by  force  and  virtue  of  an  Act  of  Parliament  passed  in  the 
57  th  year  of  the  reign  of  his  late  Majesty  King  George  the  Third, 
cap.  97,  intituled  'An  Act  for  ratifying  Articles  of  Agreement 
entered  into  by  The  Right  Honorable  Henry  Hall,  Viscount 
Gage,  and  the  Commissioners  of  His  Majesty's  Woods,  Forests, 
and  Land  Revenues,  and  for  the  better  Management  and  Improve- 
ment of  the  Land  Revenues  of  the  Crown.'  Given  under  our 
hands  this  30th  day  of  December,  in  the  year  of  our  Lord  1826. 

C.  Arbuthnot,  )  Commissioners  of  his  Majesty's  Woods, 
W.  Dacres  Adams,]  Forests,  and  Land  Revenues." 

r  198  ]  The  receipt  for  the  purchase-money,  by  the  cashier  of  the 

Bank  of  England,  and  a  certificate  of  enrolment  in  the  office  of 
the  auditor,  were  indorsed  on  this  instrument. 

No  demand  of  the  possession  of  the  premises  was  made  upon 
the  defendant  Morris  before  the  commencement  of  the  ejectment, 
but  a  notice  by  the  lessor  of  the  plaintiff,  to  quit  on  the  11th  of 
December  then  next,  was,  on  the  ISth  of  November,  in  the  year 
1880,  and  before  the  commencement  of  the  ejectment  served 
on  Price,  who  was  at  that  time  the  tenant  in  possession  of  the 
premises,  and  who,  before  the  ejectment,  delivered  over  such 
notice  to  his  landlord  Parsons. 

Parsons  was  the  landlord  of  the  present  defendant  Morris  and 
the  real  defendant  in  this  ejectment. 

The  declaration  in  the  ejectment  was  served  on  the  defendant 
on  the  28th  of  December,  1838. 

The  question  for  the  opinion  of  the  Court  was — 

Whether  the  lessor  of  the  plaintiff  was  entitled  to  recover  the 
possession  of  the  premises  by  this  ejectment. 
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The  case  was  argued  in  Hilary  Term.  doe  d. 

Watt 

li.  F.  RiehardSy  for  the  lessor  of  the  plaintiff :  Mobbia 

The  manor  and  wastes  having  belonged  to  the  Crown  within 
sixty  years,  passed  to  the  lessor  of  the  plaintiff  under  the  Com- 
missioners' certificate.  By  the  stat.  57  Geo.  lU.  c.  97,  s.  6, 
the  purchaser,  upon  the  inrolment  of  the  certificate,  "  shall  be 
deemed  to  be  in  actual  possession  and  seisin  of  the  premises, 
rights,  and  interests  by  him  purchased ;  and  shall  hold  the  same 
as  fully  and  amply  to  all  intents  and  purposes  as  his  Majesty 
might  have  done  if  such  sale  had  not  taken  place."  As  the 
word  "  manor  "  in  the  certificate  is  sufficient  to  pass  waste  land 
within  the  manor,  4  Cruise's  Dig.  89,  it  remains  only  to  enquire 
what  were  the  rights  of  the  Crown  with  respect  to  this  waste 
land  at  the  time  of  the  certificate  ?  Now  *the  King  can  never  [  *194  ] 
be  put  out  of  possession  by  the  wrongful  entry  of  a  subject: 
Co.  Litt.  41  b,  57  b ;  Vin.  Abr.  Prerog.  2,  4 ;  Bac.  Abr.  Prerog. 
E.  6;  Elgill  v.  Archbishop  of  York{i);  and  if  the  defendant 
could  not  insist  on  his  adverse  possession  against  the  Crown  at 
the  time  of  the  conveyance,  neither  can  he  against  the  plaintiff. 

jB.  V.  Williams^  for  the  defendant : 

It  may  be  conceded  that  no  adverse  possession  short  of  sixty 
years, — 9  Geo.  III.  c.  16, — will  prevail  against  the  Crown ;  but 
by  21  Jac.  I.  c.  14,  whenever  the  King  has  been  out  of  possession 
twenty  years  before  information  of  intrusion,  the  defendant  may 
plead  the  general  issue,  and  shall  retain  the  possession  he  had 
at  the  time  of  the  information  exhibited,  until  the  title  be  tried, 
lound,  or  adjudged  for  the  King.  In  this  case,  therefore,  the 
King  had  no  more  than  a  right  to  file  an  information  of  intru- 
sion ;  and  such  a  right,  if  assignable  at  all,  at  all  events,  does 
not  pass  by  mere  general  words  in  a  conveyance.  Rights  of 
entry  stand  on  the  same  footing  in  real  property  as  choses  in 
action  in  personal ;  and  the  transfer  of  such  rights  is  contrary 
to  the  principles  of  law  :  82  Hen.  YIII.  c.  9. 

(TiNDAL,  Ch.  J :  Does  that  statute  bind  the  Crown  ?  there  is 
no  doubt  the  King  may  assign  a  chose  in  action.) 

(1)  Hob.  322, 
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Doe  d.       But  not  a  right  of  entry :  8  Leon.  128,  Yin.  Abr.  Prerog*    And 
^  even  a  chose  in  action  must  be  assigned  by  express  words. 

M0BRI8.  Besides,  the  King  may  be  bound  by  a  statute  in  order  to  the 
prevention  of  fraud :  5  Bep.  15 ;  and  the  statute  of  82  Hen.  YIII. 
c.  9,  is  directed  against  champerty  and  embracery.  It  is  clear 
that  in  the  present  case  a  subject  would  be  precluded  from 
bringing  ejectment ;  and  where  the  subject  has  no  ejectment, 

[  *^^^  ]  it  may  be  ^contended  that  the  King  is  put  to  his  office  found : 
Com.  Dig.  Prerog.  D.,  ReyneVs  case(i).  After  such  a  length  of 
possession,  the  Court  may  presume  a  grant ;  for  the  48  Geo.  III. 
c.  78,  s.  11,  empowers  the  Surveyor-General  to  sell  encroach- 
ments on  the  wastes  of  the  Crown.    But, 

2ndly.  Even  if  the  Commissioners  had  the  right,  they  had 
not  the  intention,  to  pass  the  waste  in  question  by  this  certificate. 
Grants  of  land  by  the  Crown  being  void  under  1  Ann.  stat.  1, 
s.  5,  the  Commissioners  had  no  authority,  except  under  57  Geo.  m. 
c.  97,  s.  4.  That  Act  gives  them  a  power  to  sell  manors,  and  a 
power  to  sell  waste  lands  ;  and  the  latter  power  would  not  have 
been  added,  if  the  Legislature  had  intended  that  waste  lands 
should  pass  under  the  word  **  manor."  The  Commissioners, 
therefore,  having  employed  the  word  "  manor "  only  in  the 
certificate,  it  may  be  presumed  they  did  not  mean  to  act  on 
their  power  with  respect  to  waste. 

Ricliards : 

The  specific  power  applicable  to  wastes  was  added  to  enable 
a  sale  of  wastes  independently  of  a  manor ;  but  where  a  manor 
is  to  be  transferred,  the  transfer  will  carry  all  that  the  manor 
comprehends ;  and  this  certificate  contains  a  special  enumeration 
of  what  the  Commissioners  did  not  mean  to  pass. 

As  to  the  presumption  of  a  grant,  the  case  contains  no  facts 

to  warrant  it. 

Cvr.  adv.  t'ult. 

TiNDAL,  Ch.  J. : 

Two  objections  have  been  taken  by  the  defendant  against  the 
plaintiff's  right  to  recover  in  this  ejectment:  one,  that  the  inclosed 
parcels  of  waste  lands  for  which  this  ejectment  is  brought,  did 

(1)  9  Go.  Hep.  95. 


MORBIB. 
[  •196  ] 
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not  pass  to  the  lessor  of  the  plaintiff  under  the  contract  of  sale       Pob  d. 

Watt 
made  by  the  Commissioners ;  the  other,  that,  under  the  ''^circum*  v. 

stances  stated  in  the  special  case,  the  right  of  maintaining  an 

ejectment  is  barred  by  the  Statute  of  Limitations,  21  Jac.  I. 

c.  15,  s.  1. 

And  we  think,  upon  the  best  consideration  we  can  bring  to 
this  case,  which  is  altogether  new  in  its  circumstances,  the 
inclosed  parcels  of  waste  which  are  the  subject  of  this  action, 
did  not  pass  from  the  Grown  to  the  purchaser  under  the  contract 
and  certificate  set  forth  in  the  special  case. 

In  order  to  ascertain  whether  those  inclosures  passed  or  not, 
it  will  be  convenient  to  consider,  first,  what  was  the  exact  interest 
or  right  of  the  Grown  in  such  inclosures,  at  the  time  the  certificate 
of  the  Gommissioners  was  granted  ?  Secondly,  what  interests 
or  rights  of  the  Grown  the  Gommissioners  are  empowered  or 
authorised  by  the  statute  57  Geo,  III.  to  sell  to  purchasers? 
And,  lastly,  whether  the  certificate  is  so  framed  as  to  pass  the 
interests  or  rights  of  the  Grown  in  the  same,  supposing  the 
Commissioners  to  have  power  to  make  sale  thereof. 

First,  at  the  time  of  making  the  contract,  that  is  in  1826,  it 
appears  from  the  facts  stated  in  the  special  case,  that,  with 
respect  to  the  parcels  of  waste  land  in  question,  there  had  been 
a  possession  adverse  to  the  Grown  for  twenty-three  years,  during 
which  time  they  had  been  separated  and  divided  from  the  unin- 
closed  and  waste  lands  of  the  manor.  In  the  course  of  the  argu- 
ment considerable  stress  was  placed  by  the  counsel  for  the 
plaintiff  on  the  general  and  acknowledged  principle  of  law,  that 
the  King  can  never  be  put  out  of  possession  by  the  wrongful 
entry  of  a  subject.  The  authorities  cited.  Go.  Litt.  41  b,  57  b, 
227  b,  and  also  Staundf .  Praerog.  Beg.  56  b,  are  quite  decisive 
on  that  point.  And  upon  that  principle  it  was  further  con- 
tended, that  at  the  time  of  making  the  contract,  the  King  was 
as  fully  in  possession  of  those  parts  of  the  wastes  of  the  *manor  [  *197  ] 
which  were  wrongfully  inclosed,  as  of  the  remainder  of  the 
wastes  which  were  still  uninclosed.  It  may  be  doubtful  whether 
tiie  general  expression  above  referred  to  did,  at  any  time,  intend 
more  than  that  the  remedies  given  by  the  law  to  the  King  for 
such  a  wrong  were  remedies  which  supposed  him  to  be  still 
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DoRd.      remaining  in  possession;  such  as  an  information  of  intrusion, 

W^ATT 

9,  which  was  in  the  nature  of  an  action  of  trespass  quare  claustim 

MoBBiB.  fregit ;  or  the  right  to  charge  the  trespassers  in  account,  as  his 
bailiffs,  for  the  profits  of  the  premises  of  which  the  possession 
was  so  wrongfully  taken.  At  all  events,  however,  giving  the 
fullest  extent  to  that  common  law  principle,  since  the  statutes 
21  Jac.  I.  c.  14,  and  9  Geo.  III.  c.  16,  it  seems  impossible  to 
contend,  that  there  may  not  be  an  adverse  possession  to  the 
Grown  in  point  of  fact,  whatever  may  be  its  construction  in 
point  of  law;  for  the  former  statute  begins  by  providing  a 
remedy  wherever  the  King  hath  been  out  of  possession  by  the 
space  of  twenty  years ;  and  the  statute  9  Geo.  III.  c.  16,  enacts, 
that  the  King  shall  not,  at  any  time  thereafter,  sue,  impeach, 
question,  or  implead  any  person  of  or  concerning  any  manors, 
lands,  &c.,  by  reason  of  any  right  or  title  which  hath  not  first 
accrued  or  grown  within  the  space  of  sixty  years  next  before  the 
first  commencing  of  any  suit  by  his  Majesty.  Under  both  which 
statutes,  and  more  particularly  under  the  former,  is  contained 
a  legislative  recognition,  that  there  may  be  an  adverse  possession 
in  fact  against  the  Grown,  however  in  point  of  law,  with  respect 
to  the  nature  of  the  remedy,  the  possession  may  still  be  considered 
as  in  the  King. 

But  it  is  to  the  statute  21  Jac.  I.  c.  14,  that  reference  must  be 
more  particularly  made,  in  order  to  determine  the  exact  position 
and  rights  of  the  Crown,  as  to  the  inclosures  which  are  the 
subject  of  this  action,  at  the  time  of  making  this  contract.  And 
[  *198  ]  by  that  statute  it  is  ^enacted,  ''  that  wherever  the  King  hath 
been  or  shall  be  out  of  possession  by  the  space  of  twenty  years, 
or  shall  not  have  taken  the  profits  of  lands,  &c.  within  the  space 
of  twenty  years  before  any  information  of  intrusion  brought  to 
recover  the  same,  in  every  such  case  the  defendant  may  plead 
the  general  issue,  and  shall  not  be  pressed  to  plead  specially ; 
and  that  in  such  cases  the  defendant  shall  retain  the  possession 
he  had  at  the  time  of  the  information  exhibited,  until  the  title 

« 

be  tried,  found,  or  adjudged  for  the  King." 

Now,  the  inclosures  in  question  having  been  made  and  con- 
tinued for  more  than  twenty  years  before  the  contract,  and 
during  the  whole  of  that  period  the  occupiers  of  the  same  having 


VOL.  xui.]     1885.     C.  P.    2  BING.  N.  C.  198—199.  595 

been  in  etctaal,  though  wrongful  possession,  and  no  part  of  the       Dob  a. 
profits  thereof  haying  been  taken  by  the  Crown  within  the  last  ^^ 

twenty  years,  it  follows  necessarily  from  the  enactment  of  the  Mobmb- 
statute,  that  if  the  Grown  at  the  time  of  making  the  contract 
had  been  desirous  to  regain  the  possession  in  fact,  it  must  have 
brought  an  information  of  intrusion ;  and  that  if  such  informa* 
tion  had  been  brought,  and  the  defendant  had  pleaded  the 
general  issue,  the  defendant  would  have  been  entitled  to  retain 
the  possession  which  he  then  had  against  the  Crown,  ''  until 
the  title  was  tried,  found,  or  adjudged  for  the  King." 

If  such  then  was  the  right  of  the  Crown,  and  such  the  situa- 
tion of  the  intruder  even  against  the  Crown  itself,  it  is  obvious 
that  the  purchaser  cannot  be  in  a  better  or  more  favourable  con- 
dition ;  for,  by  the  express  enactment  of  the  statute  57  Geo.  III. 
c.  97,  s.  6,  the  purchaser,  after  the  enrolment  of  the  certificate, 
**  shall  be  deemed  to  be  in  actual  possession  and  seisin  of  the 
premises,  rights,  and  interests  by  him  purchased,  and  that  he 
shall  hold  the  same  as  fully  and  amply  to  all  intents  and  pur- 
poses as  his  Majesty  might  have  done  if  such  sale  had  not 
taken  place." 

Such  being  the  rights  of  the  Crown,  previous  to  and  at  the  [  i99  ] 
time  of  making  the  contract  of  sale  by  the  Commissioners,  the 
next  question  is,  whether  the  Commissioners  have  power  under 
the  57  Geo.  III.  c.  97,  to  make  sale  and  dispose  of  property,  the 
actual  possession  whereof  the  Crown  could  not  recover,  except  by 
a  prerogative  process  in  a  court  of  law. 

And  in  construing  that  statute,  we  think  no  reliance  ought 
to  be  placed  upon  the  acknowledged  doctrine,  that  the  King 
may,  by  his  prerogative,  assign  a  right  of  action,  or  a  chose  in 
action,  because  this  is  no  conveyance  or  assignment  by  the  King 
at  all ;  it  is  a  sale  by  Commissioners  who  are  putting  in  force 
the  powers  for  the  first  time  given  to  them  by  that  statute ;  and 
we  think  that  statute  must  be  construed  by  the  same  rules  of 
construction  as  any  other  Act  of  Parliament.  Now,  by  the 
second  section  of  that  statute,  the  Commissioners  are  authorised 
or  empowered  to  contract  apd  agree  with  any  person  for  the  sale 
of  any  part  or  parts  of  the  possessions  or  land  revenues  of  the 
Crown  which  shall,  in  the  judgment  of  the  Commissioners,  be 
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Dob  d.       desirable  to  be  sold ;  which  possessions  the  section  proceeds  to 
^.  distribute  into  two  distinct  classes  of  property  there  enumerated, 

Morris.  ^j  which  the  first  comprises  incorporeal,  and  the  second  corporeal 
hereditaments;  and  we  think  it  is  only  necessary  to  read  the 
clause  to  be  able  to  see  that  there  is  nothing  contained  in  it 
which  points  in  the  most  remote  way  to  the  giving  the  Com- 
missioners any  authority  or  power  to  sell  to  the  subject  a  right 
of  recovering  the  possession  of  wastes,  or  any  property  whereof 
the  Crown  was  not  in  possessicm  in  fact,  although  in  contempla- 
tion of  law  it  might  be  deemed  to  be  so  for  some  purposes, 
whether  such  recovery  was  to  be  effected  by  bringing  a  writ  of 
intrusion,  or  by  the  finding  of  an  office,  or  by  any  other  prerogative 
process  whatsoever. 
[  200  ]  But,  thirdly,  even  admitting  the  Commissioners  to  be  invested 

with  the  power  to  contract  for  the  sale  of  the  right  to  recover 
the  possession  of  these  lands,  have  they  in  point  of  fact  exercised 
the  power  on  the  present  occasion  ?  and  we  think  they  have  not. 
That  the  certificate  must  contain  a  description  of  the  premises 
agreed  to  be  sold,  appears  from  the  sixth  section,  which  enacts 
that  they  shall  grant  to  the  purchaser  a  certificate  under  their 
hands,  **  describing  the  premises  to  be  sold.*'  Now,  the  descrip- 
tion in  Ihis  case  is  simply  that  of  the  manor  of  Iscoed,  with  the 
rights,  members,  and  appurtenances  thereto  belonging,  and  all 
rents,  &c.,  courts  baron,  and  other  incidents  thereto.  The  only 
operative  word  with  respect  to  the  subject  of  this  dispute,  is 
''manor,"  but,  admitting  the  generality  of  that  term  in  its 
utmost  latitude,  and  holding  it  to  comprise  all  demesne  lands 
and  wastes  of  the  manor,  we  think  it  cannot  be  contended,  upon 
any  principle  of  legal  construction,  to  include  land  in  the 
possession  of  strangers  who  could  not  be  turned  out  of  possession 
thereof,  except  by  information  or  inquest  of  office.  Besides, 
under  the  information  of  intrusion,  the  Crown  would  not  only 
be  entitled  to  a  judgment  that  the  defendant  shall  be  amoved 
from  the  possession,  but,  in  some  instances,  to  a  judgment  for 
damages  alno ;  as  where  the  wrong-doer  has  cut  the  King's  trees, 
Savil.  Bep.  49;  a  consequence  still  fm*ther  removed  from  the 
sale  of  the  manor  to  a  subject. 
And  even  if  these  parcels  of  waste  land  had  not  been  out 
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of  the  actual  possession  of  the  Crown  for  twenty  years,  so  as       DoBd 
to  fall  within  the  statute  of  21  Jac.  I.  c.  14 ;  yet,  if  they  had  «. 

been  separated  and  divided  from  the  remainder  of  the  wastes  ^^^^^ 
of  the  manor,  and  held  adversely  to  the  Grown  for  so  long  a 
period  of  time  as  to  be  publicly  and  generally  known  by  name 
or  otherwise  as  parcels  of  land  distinct  from  the  wastes  of  *the  [  *20i  ] 
manor,  we  should  have  been  strongly  of  opinion  that  such 
inclosures  would  not  have  passed  imder  the  word  ''manor,'*  the 
only  word  in  the  certificate  which  is  descriptive  of  land  of  any 
kind.  The  more  particularly,  as  the  statute  points  to  the 
necessity  of  a  description  of  the  premises  contracted  to  be  sold, 
to  enable  the  officers  of  the  Grown  to  know  what  is  left ;  and 
as,  in  the  enumeration  of  such  property,  the  word  ''  manor  "  is 
found  in  that  division  which  comprises  incorporeal  hereditaments, 
and  ''waste  lands"  in  that  class  of  words  which  comprise 
hereditaments  of  a  coi^real  nature. 

We  hold  it  unnecessary,  therefore,  to  enter  upon  the  discussion 
of  the  effect  and  operation  of  the  Statute  of  Limitations  upon 
the  present  action  of  ejectment,  as  we  groimd  our  judgment  on 
the  points  of  law  before  particularly  mentioned;  that  the 
intruders,  after  twenty  years'  adverse  possession,  were  protected 
even  against  the  Grown  itself,  until  a  judgment  in  intrusion ; 
that  the  Commissioners  were  not  empowered  by  the  statute  to 
sell  any  property  of  the  Grown  so  circumstanced ;  and  that  there 
is  nothing  in  this  certificate  of  sale  to  shew  that  they  intended 
so  to  do,  even  if  they  had  the  power. 

And  we  think  this  determination  is  consistent  with  the  justice 
of  the  case  no  less  than  with  the  law ;  for  great  fraud  might  be 
often  practised  on  the  Grown  if,  under  a  contract  of  sale  by  so 
general  a  description  as  that  of  the  present,  all  encroachments 
should  be  held  to  be  included,  to  any  value,  however  great  and 
however  ancient,  so  that  they  were  made  within  the  last  sixty 
years;  and,  on  the  other  hand,  great  hardship  might  be 
frequently  occasioned  to  persons  who  would  never  have  been 
disturbed  in  their  enjoyment,  however  wrongfully  acquired 
originally,  if  the  manor  had  still  remained  in  the  hands  of  the 
Crown.  It  is  sufficient  to  advert  to  '''the  later  statute,  10  Geo.  lY.  [  *ao2  y 
c.  50,  s.  96,  which  is  made  in  jjari  materia  with  the  present  Act, 
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Doe  d.       to  shew  the  great  tenderness  and  clemency  on  the  part  of  the 
r.  Crown  towards  persons  m  possession  of  encroachments  of  much 

MoBBis.      shorter  date  than  that  which  occurs  in  this  case. 

For  the  reasons  above  given,  we  think  there  must  be 

Judgment  for  defendant. 


1835.  HUBER  V.  STEINEIl(l). 

JwM  17 

'        (2  Bing.  N.  C.  202—216 ;    S.  C.  2  Scott.  304 ;    1  Hodges,  206 ;    2  DowL 

[  202  ]  P.  C.  781.) 

The  French  law  of  prescription  with  respect  to  promissory  notes, 
appertains  ad  tempus  et  modum  adionis  inBtitueiidce  and  not  (id  valvrem 
contraMs ;  and  therefore  the  payee  of  such  notes  may  sue  the  maker,  if 
resident  in  England,  during  six  years  from  the  time  they  become  due. 

Assumpsit  on  a  promissory  note  made  by  the  defendant  on 
the  12th  of  May,  1818,  and  payable  to  the  order  of  the  plaintiff. 
May  10th,  1817. 

The  defendant  pleaded,  first,  the  general  issue ;  secondly,  the 
Statute  of  Limitations ;  thirdly,  that  at  the  time  of  making  the 
promissory  notes,  the  plaintiff  and  defendant  were  merchants 
and  traders  domiciled  and  living  and  carrying  on  business  in  the 
kingdom  of  France,  and  subject  to  the  laws  of  France,  and  that 
the  promissory  notes  were  made  and  delivered  within  the  kingdom 
of  France  by  the  defendant  to  the  plaintiff,  they  then  respectively 
being  such  subjects  of  France  and  traders  as  aforesaid ;  and  thai 
by  the  law  of  France,  then  and  continually  from  thence,  and  now 
subsisting,  all  actions  upon  promissory  notes  are  and  were  wholly 
barred,  precluded,  and  estopped  after  five  years  from  the  date  of 
the  respective  protests  upon  the  said  promissory  notes,  and  that 
five  years  from  the  date  of  the  protest  had  long  elapsed : 

Fourthly,  that,  by  the  law  of  France,  all  actions  upon  pro- 
missory notes  are  and  were  wholly  barred,  precluded,  and 
[•203]  estopped  after  five  years  from  the  dates  *of  the  respective 
protests  thereon ;  provided,  nevertheless,  that  the  alleged  debtor 
is  compellable,  if  so  required,  to  make  oath  that  he  is  no  longer 
indebted;  and  the  defendant  was  ready  and  willing,  and  had 

(1)  Confirmed  hy  Don  v.  Ltjtpmann  10  B.  &  S.  1004 ;  L.  E.  4  Q.  B.  225 
(1837)  5  C.  C.  &  F.  1,  and  followed  and  6  Q.  B.  1 ;  38  L.  J.  Q.  B.  113; 
in    Phillips    V.    E^re    (1869,    1870)      40  L.  J.  Q.  B.  28.— E.  C. 
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been  bo  from  the  expiration  of  the  said  period  of  five  yearn,  and       Hubeb 
thereby  offered,  if  thereunto  required,  to  make  oath  that  he  was      srsnnBB. 
no  longer  indebted  upon  the  said  promissory  note. 

The  plaintiff  replied,  to  the  second  plea,  that  he  was  beyond 
sea  from  the  time  of  the  cause  of  action  accruing,  and  traversed 
the  law  of  France  in  manner  and  form  as  stated  in  the  third  and 
fourth  pleas. 

At  the  trial  before  YaughaH,  J.,  it  appeared  that  the  promissory 
note  was  made  at  Mulhausen,  which,  at  the  time  the  note  bore 
date,  was  subject  to  the  law  of  France.  At  that  time  the  plaintiff 
and  defendant  were  both  domiciled  at  Mulhausen;  but  shortly 
after  the  making  of  the  note,  and  nearly  four  years  before  it 
became  due,  quitted  Mulhausen,  the  plaintiff  going  to  Switzerland, 
the  defendant  to  England,  where  he  had  ever  since  resided,  and 
been  domiciled. 

The  jury  found  a  verdict  for  the  plaintiff  on  the  first  and 
second  pleas,  and  for  the  defendant  on  the  third  and  fourth,  with 
leave  for  the  plaintiff  to  move  to  enter  a  verdict  for  287Z.,  the 
amount  of  the  note,  in  case  the  Court  should  be  of  opinion  that 
the  French  law  of  prescription  formed  no  defence  to  the  action, 
the  evidence  as  to  that  law,  given  by  a  French  advocate,  being 
unsatisfactory. 

Taddy,  Serjt.  having  obtained  a  rule  niai  accordingly,  on  the 
ground  that  the  French  law  of  prescription  affected  only  the 
creditor's  remedy,  and  not  the  merits  of  the  contract,  Prescriptio 
et  executio  non  pertinent  ad  valorem  contractus  sed  ad  tempus 
et  modum  actionis  instituendsB,  (Huber  de  Conflictu  Legum,  s.  7), 
and  that  as  *to  the  remedy,  the  debtor  was  subject  to  the  law  [  *204  ] 
of  the  country  in  which  he  was  domiciled  when  the  creditor  sued : 
Williams  v.  Jones  {i)^  British  Linen  Company  v.  Drummond{2)f 
De  La  Vega  v.  Vianna  (3). 

Bompas,  Serjt.  and  Martin,  shewed  cause : 

Laws  for  the  limitation  of  suits  are  of  two  kinds ;  those  which 
bar  the  remedy,  and  those  which  extinguish  the  debt.    It  may 

(1)  12  B.  E.  401  (13  East,  439).  (3)  35  R.  E.  298  (1  B.  &  Ad.  284). 

(2)  34  E.  E.  595  (10  B.  &  C.  903). 
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HuBER  be  conceded  that  a  foreign  law,  which  merely  bars  the  remedy  in 
STEiinsR.  five  years,  would  not  preclude  a  creditor  from  suing  in  this 
country  before  the  expiration  of  six ;  for  though  the  rights  and 
merits  of  the  contract  are  regulated  by  the  law  of  the  country 
where  it  was  entered  into,  the  remedy  is  governed  by  the  law  of 
that  country  where  the  debtor  is  domiciled  when  the  action  is 
brought.  But  a  law  of  limitation  which  extinguishes  the  debt, 
goes  to  the  rights  and  merits  of  the  transaction,  and  precludes 
the  creditor  from  suing  after  the  debt  is  extinguished.  ''  Where 
the  statutes  of  limitation  of  a  particular  country  not  only 
extinguish  the  right  of  action,  but  the  claim  or  title  itself  ipso 
facto,  and  declare  it  a  nullity  after  the  lapse  of  the  prescribed 
period,  in  such  case  the  statute  may  be  set  up  in  any  other 
country  to  which  the  parties  remove,  by  way  of  extinguishment." 
— Storey's  Commentaries  on  the  Conflict  of  Laws,  p.  487. 

Now,  the  189th  article  of  the  Code  de  Commerce  is  as  follows : 
— '*  Toutes  actions  relatives  aux  lettres  de  change,  et  a  ceux  des 
billets  a  ordre  souscrits  par  des  negocians,  marchands,  ou 
banquiers,  ou  pour  faits  de  commerce,  se  prescrivent  par  cinq 
ans,  a  compter  du  jour  de  protet,  ou  de  la  demiere  poursuite 
juridique,  s*il  n'y  a  eu  condamnation,  ou  si  la  dette  n*a  ete 
reconnue  par  acte  separe.  Neanmoins  les  pretendus  debiteurs 
[  *205  ]  *seront  tenus,  s'ils  en  sont  requis,  d'affirmer,  sous  serment,  qu*ils 
ne  sont  plus  redevables;  et  leurs  veuves,  heritiers,  ou,  ayant 
cause,  qu'ils  estiment  de  bonne  foi  qu'il  n'est  plus  rien  du." 

But,  in  order  to  ascertain  what  is  meant  by  se  prescrivent 
resort  must  be  had  to  the  Code  Civile.  According  to  article  2219 
of  that  Code,  "  la  prescription  est  im  moyen  d'acquerir  ou  de  se 
liberer  par  un  certain  lapse  de  temps,  et  sous  les  conditions 
determinees  par  la  loi."  And  article  1284  declares,  that 
obligations  are  extinguished  ''  par  le  paiement ;  par  la  novation ; 
par  la  remise  voluntaire ;  par  la  compensation ;  par  la  confusion ; 
par  la  perte  de  la  chose;  par  la  nullite  ou  la  rescission;  par 
Teffet  de  la  condition  resolutoire;  et  par  la  prescription."  A 
promissory  note  falls  within  the  definition  of  an  obligation ;  for 
by  article  1101,  **  le  contrat  est  une  convention  par  laquelle  une 
ou  plusieurs  personnes  s'obligent,  envers  une  ou  plusieurs 
autres,  a  donner,  a  faire  ou  a  ne  pas  faire  quelque  chose."    And 
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prescription,  which  is  a  legal  presumption  of  payment,  excludes  the  Hubbb 
necessity  of  any  proof.  Articles  1850,  1852 :  **  La  presomption  steiiyeb. 
legale  est  celle  qui  est  attachee  par  une  loi  speciale  a  certains 
actes  ou  a  certains  faits:  tels  sont,  1°,  Les  actes  que  la  loi 
declare  nuls,  comme  presumes  faits  en  fraude  de  ses  dispositions, 
d'apres  leur  seule  qualite ;  2^,  Les  cas  dans  lesquels  la  loi  declare 
la  propriete  ou  la  liberation  resulter  de  certaines  circonstances 
determinees ;  8°,  L'autorite  que  la  loi  attribue  a  la  chose ;  4^,  La 
force  que  la  loi  attache  a  Taveu  de  la  partie  ou  a  son  serment." 
''  La  presomption  legale  dispense  de  toute  preuve  celui  au  profit 
duquel  elle  existe.  Nulle  preuve  n'est  admise  contre  la  pre* 
somption  de  la  loi,  lorsque,  sur  le  fondement  de  cette  presomption, 
«lle  annuUe  certains  actes  ou  denie  Taction  en  justice,  a  moins 
qu'elle  n'ait  reserve  la  preuve  contraire,  et  sauf  ce  qui  sera  dit 
sur  le  serment  et  I'aveu  judiciaires." 

Upon  the  whole,  it  may  be  inferred  that  prescription  *a£fords  [  •20«  ] 
a  presumption  of  payment  which  discharges  the  debtor,  and  is 
therefore  a  law,  not  applying  to  the  remedy,  but  to  the  right  and 
merits  of  the  creditor's  claim.  The  opinion  of  Pailliet  to  the 
contrary  (note  6  on  article  189,  Code  de  Commerce)  was  not  acted 
on  by  Uhis  Court  in  Trimhey  v.  Vignier  (i) ;  but  the  adoption  of 
the  law  of  the  country  where  the  contract  was  made,  in  all 
matters  relating  to  the  merits,  has  been  established  by  Potter  v. 
Brown  {2),  Alivon  v.  Furnivalis)^  Burrows  v.  Jemino{4),  and 
many  other  cases ;  as  in  the  Courts  of  Scotland,  upon  an  English 
contract,  e£fect  is  given  to  the  English  law  of  limitations :  British 
Linen  Company  v.  D/iiwwnond  (5),  Lovat  v.  Forbes  (6),  York 
Buildings  Company  v.  ChesweU(7).  None  of  the  decided  cases 
apply  to  the  French  law  of  limitations,  which  comes  now  to  be 
considered  for  the  first  time.  Williams  v.  Jones  (8),  and  De  La 
Vega  v.  Vianna  (9),  are  cases  which  appertain  ad  tempus  et  modum 
actionis  instituend<e^  and  not  ad  valorem  contractus. 

It  may  be  contended  however,  that  the  defendant's  plea  is  too 

(1)  41  E.  E.  578  (1  Bing.  N.   C.  (5)  34  E.  E.  595  (10  B.  &  C.  903). 
151).  (6)  Morrison's  Diet,  of  Decisions, 

(2)  7  E.  E.  663  (5  East,  124).  4512. 

(3)  40  E.  E.  561  (1  Cr.  M.  &  E.  (7)  Ibid.  4525. 

277).  (8)  12  E.  E.  401  (13  East,  439). 

(4)  2  Str.  733.  (9)  35  E.  R  298  (1  B.  &  Ad.  284). 
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HuBBB  general,  and  that  the  French  law  is  not  absolute  as  stated  in  the 
Stbuier.  pl^y  but  qualified  by  the  clause  **  si  la  dette  n'a  ete  reconnu  par 
acte  separe ;  "  but  this  exception  forming  a  separate  member  of 
article  189,  it  was  for  the  plaintiff  to  allege  the  (tcte  separe 
affirmatively  in  his  replication,  and  not  for  the  defendant  to  state 
the  exception  as  part  of  the  general  law.  However,  if  the 
plaintiff's  claim  be  altogether  extinguished,  the  defendant  must 
succeed  on  the  general  issue. 

[Considerable  discussion  here  ensued  on  the  question,  whether 
[  *207  ]       certain  letters  written  by  the  defendant,  and  ^produced  at  the  trial, 
constituted  an  acte  separe ;  but  the  Court  found  it  unnecessary  to 
decide  the  point.] 

Toddy  and  Spankie,  Serjts.  and  Cleasby,  for  the  plaintiff : 

The  third  and  fourth  pleas,  setting  forth  an  imqualified  law,, 
are  not  supported  by  evidence  of  a  law  qualified  as  article  189 
is  by  the  provision  touching  an  €u:t£  separe.  In  Vavasour  v. 
Omirod{i)y  Lord  Tbntbrdbn  says,  "If  the  exception  itself  be 
incorporated  in  the  general  clause,  then  the  party  relying  upon  it 
must,  in  pleading,  state  it  with  the  exception ;  and  if  he  state  it 
as  containing  an  absolute,  unconditional  stipulation,  without 
noticing  the  exception,  it  will  be  a  variance.*' 

The  same  principle  is  established  by  1  Wms.  Saund.  234,  note ; 
Com.  Dig.  Pleader;  Hotham  v.  E.  /.  Comjyany  (2). 

At  all  events,  if  the  French  law  of  prescription  does  not 
extinguish  the  debt,  does  not  apply  ad  valorem  contractus^  but 
only  ad  tempus  et  vioduvi  actionis  instituend(e,  the  defendant, 
residing  in  this  country,  must,  as  far  as  relates  to  the  plaintifTa 
remedy,  be  subject  to  the  English  law :  British  Linen  Company 
V.  Dntmmond  (3),  and  the  authorities  there  cited.  It  is  true  that 
Storey  takes  a  distinction  as  to  those  laws  of  limitation  which, 
instead  of  merely  barring  the  remedy,  go  to  extinguish  the  debt. 
By  that  he  must  mean  those  laws  which  expressly  declare  that^ 
after  a  certain  lapse  of  time,  the  instrument  of  contract  shall 
become  a  nullity;  or  that  a  suit  to  declare  the  contract  null 
shall  be  maintainable,  and  authorise  a  sentence  of  nullity,  or  a. 

(1)  6  B.  &  C.  430.  (3)  34  E.  B.  595  (10  B.  &  C.  903). 

(2)  1  R.  R.  333  (1  T.  B.  638). 
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rescission  of  the  contract.    No  such  provision  is  made  by  article       Hubeb 
189  of  the  Code  de  Commerce ;  and  Storey  himself  accompanies      stbinbb. 
the  distinction  he  has  taken  with  this  qualification :  ''  That  the 
parties  are  resident  within  the  jurisdiction  during  all  that  period, 
BO  that  it  has  actually  operated  *upon  the  case."    Without  such       [  *208  ] 
a  qualification,  the  greatest  injustice  might  be  committed  by  a 
debtor's  quitting  the  country  where  the  contract  was  made  before 
the  day  of  payment  arrived,  and  continuing  absent  till  the  time 
of  prescription  has  run.    Here,  the  parties  so,  far  from  residing 
within  the  jurisdiction  of  the  French  Courts  during  the  five  years 
that  elapsed  after  the  notes  became  due,  were  absent,  one  in 
Switzerland,  the  other  in  England. 

It  only  remains,  therefore,  to  inquire,  whether  the  French  law 
of  prescription  operates  generally  as  an  extinguishment  of  a  debt. 
Now,  **  se  prescrivent "  only  means  that,  from  the  lapse  of  time 
specified,  the  debts  in  question  are  presumed  to  have  been  paid : 
Fothier,  Traite  des  Lettres  de  Change,  part  1,  c.  6,  artic.  4,  s.  208, 
artic.  28.  Traite  des  Obligations,  part  3,  c.  8.  ''  Des  fins  de 
non  recevoir  et  prescriptions  centre  les  creances,"  artic.  677. 
Contrat  de  Change,  part  1,  c.  6,  art.  4.  Cinq  Codes,  p.  1288; — 
a  presumption  which  it  is  open  to  the  creditor  to  rebut  in  various 
ways,  and  under  various  circumstances  of  exception.  Thus, 
by  article  2271  of  the  Code  Civile,  '^L'action  des  maitres  et 
instituteurs  des  sciences  et  arts,  pour  les  le9ons  qu'il  donnent  au 
mois ;  celle  des  hoteliers  et  traiteurs,  a  raison  du  logement  et  de 
la  nourriture  qu'ils  foumissent;  celle  des  ouvriers  et  gens  de 
travail,  pour  le  paiement  de  leurs  journees,  fournitures,  et 
salaires,  se  prescrivent  par  six  mois."  But  by  article  2275, 
''Neanmoins  ceux  auxquels  ces  prescriptions  seront  opposees 
peuvent  deferer  le  serment  a  ceux  qui  les  opposent,  sur  la  question 
de  savoir  si  la  chose  a  ete  reellement  payee.  Le  serment  pourra 
etre  defere  aux  veuves  et  heritiers,  ou  aux  tuteurs  de  ces  demiers, 
s'ils  sont  mineurs,  pour  qu'ils  aient  a  declarer  s'ils  ne  savent  pas 
que  la  chose  soit  due." 

If  the  prescription  operated  in  all  cases  as  an  extinguishment 
of  the  debt,  tendering  the  oath  as  to  payment  *would  be  nugatory.       [  •209  ] 
And  there  could  be  no  revival  of  the  debt  bj^  acte  separe.     The 
expression  in  article  1284,  that  obligations  are  extinguished  by 
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HuBEB       prescription,  applies  only  to  the  prescription  of  thirty  years, 

Steiner.     provided  by  article  2262.     **  Toutes  lea  actions,  tant  reelles  que 

personnelles,  sont  prescrites  par  trente  ans,  sans  que  celui  qui 

allegue  cette  prescription  soit  oblige  d*en  rapporter  un  titre,  ou 

qu'on  puisse  lui  opposer  Texception  deduite  de  la  mauvaise  foi." 

Cur.  adv.  vtdt, 

TiNDAL,  Ch.  J. : 

The  answer  which  the  defendant  has  set  up  against  this 
action  is  twofold :  first,  he  relies  upon  the  English  Statute  of 
Limitations ;  and,  secondly,  upon  the  French  Law  of  Prescrip- 
tion, as  stated  in  his  third  and  fourth  pleas.  As  the  plea  of  the 
Statute  of  Limitations  has  been  disposed  of,  by  reason  that  the 
replication  of  the  plaintiff's  being  beyond  sea  from  the  time  of 
the  cause  of  action  accruing,  has  been  found  in  his  favour,  the 
only  ground  of  defence  which  it  will  be  necessary  to  consider  will 
be,  that  which  arises  from  the  plea  of  the  French  law. 

One  objection  made  to  the  defendant's  plea  of  prescription 
under  the  French  law,  is  grounded  upon  the  form  in  which  it  is 
pleaded.  It  is  argued,  that  it  is  pleaded  absolutely,  and  without 
any  exception  or  qualification ;  whereas,  according  to  the  proof 
given  at  the  trial,  certain  conditions  and  qualifications  were 
attached  to  it.  And  we  are  of  opinion  that  the  objection  taken 
to  the  form  of  those  pleas  ought  to  prevail ;  for  the  law  of  the 
French  prescription  contained  in  sect.  189  of  the  Code  de 
Commerce,  upon  which  so  much  argument  has  taken  place, 
embodies  in  it  a  most  important  exception,  which  is  not  noticed 
in  the  plea ;  the  exception,  namely,  *'  that  the  debt  is  not 
[  *2io  ]  acknowledged  by  a  ^separate  and  distinct  act  of  the  party  charged, 
in  writing."  On  this  ground,  we  think  the  verdict  which  has 
been  entered  pro  forma  for  the  defendant  on  those  pleas,  must  be 
entered  for  the  plaintiff. 

But,  as  the  same  matter  of  defence  may  be  given  in  evidence 
under  the  general  issue,  it  becomes  necessary  to  consider  the 
general  question  in  the  cause ;  whether,  by  the  law  of  France, 
the  contract  made  by  the  defendant  in  his  promissory  note,  is 
altogether  extinguished  and  made  null  and  void  in  that  country, 
by  reason  of  the  doctrine  of  prescription  which  holds  in  the 
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French  law ;  or  whether,  under  the  doctrine  of  prescription,  the       Hubeb 

contract  itself  is  not  annulled  and  extinguished,  but  the  remedy      steineb. 

only  barred  in  the  French  courts  of  law.    For  we  take  it  to  be 

clearly  established,  and  recognised  as  part  of  the  law  of  England, 

by  various  decisions,  that  if  the  prescription  of  the  French  law, 

which  has  been  opposed  to  the  plaintiff  in  the  present  case,  is  no 

more  than  a  limitation  of  the  time  within  which  the  action  upon 

the  note  must  be  brought  in  the  French  Courts,  it  will  not  form 

a  bar  to  the  right  of  action  in  our  English  Courts ;  but  that  the 

question,  whether  the  action  is  brought  within  due  and  proper 

time,  must  be  governed  by  the  English  statute.     The  distinction 

between  that  part  of  the  law  of  the  foreign  country  where  a 

personal  contract  is  made,  which  is  adopted,  and  that  which  is 

not  adopted  by  our  English  courts  of  law,  is  well  known  and 

established;  namely,  that  so  much  of  the  law  as  affects  the 

rights  and  merit  of  the  contract,   all  that  relates  ''  ad  litis 

decisionem,"  is  adopted  from  the  foreign  coimtry ;  so  much  of 

the  law  as  affects  the  remedy  only,  all  that  relates  ''ad  litis 

ordinationem,*'  is  taken  from  the  "  lex  fori "  of  that  country  where 

the  action  is  brought ;  and  that  in  the  interpretation  of  this  rule, 

the  time  of  limitation  of  the  action  falls  within  ^the  latter  division,       [  *2ii  l 

and  is  governed  by  the  law  of  the  country  where  the  action  is 

brought,  and  not  by  the  lex  loci  contractus,  is  evident  from  many 

authorities.     In  Huber's  treatise  De  Conflictu  Legum,  s.  7,  he 

says,  ''  Ratio  haec  est,  quod  praescriptio  (where,  observe,  the  term 

*  prsBscriptio '  is  used  generally  for  limitation),  et  executio,  non 

pertinent  ad  valorem  contractus,  sed  ad  tempus  et  modum  actionis 

instituendfe."     It  is  unnecessary  to  cite  more;  the  authorities 

are  collected  in  the  case  of    the  British   Linen   Comj>any   v. 

Dnimmond  (l),  which  case  itself  furnishes  an  authority  for  the 

position. 

Such  being  the  general  rule  of  law,  a  distinction  has  been 
sought  to  be  engrafted  on  it  by  the  learned  counsel  for  the  defen- 
dant ;  that  "  where  the  statutes  of  limitation  of  a  particular 
country  not  only  extinguish  the  right  of  action,  but  the  claim  or 
title  itself,  ipso  facto,  and  declare  it  a  nullity  after  the  lapse  of 
the  prescribed  period,  that  in  such  case  the  statute  may  be  set 

(I)  34  B.  B.  595  (10  B.  &  C.  903). 
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HcBKB  ap  in  any  other  country  to  which  the  parties  remove,  by  way  of 
Stbinbb.  extinguishment."  This  distinction  is  stated  to  be  adopted  from 
a  work  entitled  Commentaries  on  the  Conflict  of  Laws,  p.  487, 
by  Joseph  Storey,  LL.D. ;  a  work  which  it  would  be  imjust  to 
mention  without  at  the  same  time  paying  a  tribute  to  the  learning, 
acuteness,  and  accuracy  of  its  author.  And  undoubtedly,  the 
distinction,  when  taken  with  the  qualification  annexed  to  it  by 
the  author  himself,  appears  to  be  well  founded.  That  qualifica- 
tion is,  ''that  the  parties  are  resident  within  the  jurisdiction 
during  all  that  period,  so  that  it  has  actually  operated  upon 
the  case;"  and  with  such  restriction,  it  does  indeed  appear 
but  reasonable,  that  the  part  of  the  lex  loci  contractus  which 
declares  the  contract  to  be  absolutely  void  at  a  certain  limited 
[  *2i2  ]  time,  *  without  any  intervening  suit,  should  be  equally  regarded 
by  the  foreign  country,  as  the  part  of  the  lex  loci  contractus 
which  gives  life  to,  and  regulates  the  construction  of  the  con- 
tract ;  both  parts  go  equally  ''  ad  valorem  contractus,"  both 
''ad  decisionem  litis." 

So  much,  however,  being  conceded  to  the  defendant,  it  remains 
for  him  to  set  up  and  establish  to  the  satisfaction  of  the  Court 
the  proposition  for  which  he  contends,  that  the  French  law  of 
prescription  which  applies  to  the  present  case,  is  one  which 
extinguishes  not  only  the  remedy,  but  the  right  or  contract  itself; 
for  unless  it  has  this  effect  in  France,  the  case  falls  within  the 
larger  and  more  general  rule,  that  the  time  of  limitation  of  the 
action  must  be  governed  by  the  law  of  the  country  where  the 
action  is  brought. 

Before,  however,  we  come  to  the  argument  on  this  point,  it 
may  be  expedient  to  advert  to  the  facts  of  the  present  case,  to 
which  the  rule  of  the  French  law  is  proposed  to  be  applied. 

The  action  is  brought  on  a  promissory  note,  made  at  Mulhausen, 
which  at  that  time  was  subject  to  the  law  of  France,  where  both 
the  plaintiff  and  the  defendant  may  be  taken  to  have  been  then 
domiciled.  The  promissory  note  was  made  and  bore  date  on  the 
12th  of  May,  1818,  and  was  payable  to  the  order  of  the  plaintiff, 
on  the  10th  of  May,  1817.  In  the  course  of  1818,  very  shortly 
after  the  making  of  the  note,  and  nearly  four  years  before  it 
Lecame  due,  both  parties  quitted  Mulhausen  ;  the  plaintiff  going 
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to  Switzerland,  the  defendant  to  England,  where  he  has  ever      hubbb 
since  resided  and  been  domiciled.  Stbiner. 

Under  such  a  state  of  facts,  the  defendant  seeks  to  apply  the 
189th  article  of  the  Code  de  Commerce  as  a  bar  to  the  present 
action ;  on  the  groimd  that  it  operates  as  an  annulling  of  the 
contract,  as  an  extinguishment  of  *the  claim  and  right  of  action  [  *2id  ] 
in  that  country.  That  article  is  found  in  the  division  of  the  Code 
de  Commerce  which  relates  to  bills  of  exchange,  and  is  contained 
in  the  following  words,  viz. : 

"  Sect.  3  of  Prescription. — All  actions  relative  to  letters  of 
exchange  and  to  bills  to  order,  subscribed  by  tradesmen,  merchants, 
and  bankers,  or  for  matters  of  commerce,  '  prescribe  themselves  ' 
by  five  years,  reckoning  from  the  day  of  protest,  or  from  the 
last  suing  out  any  judicial  process,  if  there  hath  been  no 
judgment,  or  if  the  debt  hath  not  been  acknowledged  by  any 
separate  act." 

"  Nevertheless,  the  pretended  debtors  shall  be  held,  if  required, 
to  affirm  upon  oath  that  they  no  longer  owe  the  money.  And 
their  widows,  heirs.  Sec,  that  they  bond  fide  believe  there  is 
nothing  more  due.'* 

Now,  the  question  is,  whether  the  defendant  has  made  out, 
affirmatively,  to  the  satisfaction  of  the  Court,  that  this  prescrip- 
tion has  the  necessary  force  of  extinguishing  and  annulling  the 
contract  upon  the  note,  ipso  facto,  after  a  lapse  of  five  years  from 
the  time  it  becomes  due :  for  unless  the  prescription  has  this 
force,  it  operates  on  the  remedy  only ;  which,  upon  the  general 
principle  before  laid  down  and  acknowledged,  will  be  governed 
by  the  lex  fori,  and  not  by  the  lex  loci  contractus. 

And,  after  giving  every  attention  to  the  authorities  cited  on 
both  sides,  we  think  the  French  law  is  not  shewn  to  have  the 
force  contended  for  by  the  defendant.  The  defendant  has  brought 
together  different  passages  in  the  Code  de  Commerce,  and  by 
contrasting  them  with  others  which  are  found  in  the  Code  Civile, 
has  shewn  it  possible  that  such  may  be  the  force  and  effect  of  the 
article  in  question ;  but  he  has  produced  no  distinct  authority 
that  the  contract  is  intended  to  be  annulled ;  whereas,  on  the 
contrary,  the  very  terms  of  the  article  ^itself,  the  authorities  of  [  *2i4  ] 
text  writers,  and  the  reason  of  the  thing,  do  so  far  outweigh,  as 
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HuBKB       it  appears  to  us,  the  inference  drawn  from  the  comparison  of 

Stbineb.      different  parts  of  the  French  law,  that  we  cannot  but  hold  the 

section  relied  upon  amounts  only  to  a  limitation  of  the  remedy 

in  the  French  Courts,  to  the  space  of  five  years,  and  not  to  an 

utter  avoidance  of  the  contract  itself  at  the  end  of  that  period. 

The  article  itself  begins  by  stating,  that  *'  all  actions  prescribe 
themselves,"  not  "  that  the  contract  is  prescribed  or  gone."  The 
exception,  that  the  **  action  is  not  prescribed,  if  the  debt  is  acknow- 
ledged  by  a  separate  writing ; "  the  power  given  to  the  creditor 
to  put  the  debtor  to  his  oath,  that  he  owes  nothing,  called  in  the 
French  law  '^  le  serment  decisoire  ;  "  all  these  circumstances  agree 
with  the  notion  that  it  is  the  action,  not  the  debt,  which  is 
prescribed  by  the  law. 

Again,  the  text  writers  on  the  French  law  lay  down  the  same 
rule  distinctly.  Without  multiplying  authorities,  we  refer  to 
Pothier,  Traite  des  Obligations,  part  3,  c.  8.  ''  Des  fins  de  non 
recevoir  et  prescriptions  centre  les  creances." 

In  article  677,  he  explains  prescription  to  be  "  the  bar  from 
the  lapse  of  time,  which  the  law  has  fixed  as  the  limit  of  an 
action,  founded  on  a  debt.'*  And  still  further  in  the  same  section, 
where  he  states  the  effects  of  this  species  of  bar,  he  says,  ''  Les 
fins  de  non  recevoir  n'eteignent  pas  la  creance,  mais  ils  la  rendent 
inefScace,  en  rendant  le  creancier  non  recevable  a  intenter  Taction 
qui  en  nait.'*  Again,  ''  Outre  cela,  quoique  les  fins  de  non  recevoir 
n'eteignent  pas,  in  rei  veHtate,  la  creance,  en  verite  elles  la  font 
presumer  eteinte,  et  acquittee,  tant  que  la  fin  de  non  recevoir 
subsiste." 
[  *2i5  ]  See  Pothier,  also,  in  his  treatise  on  the  ''  Contrat  de  ^Change, 

part  1,  c.  6,  art.  4,  de  la  prescription  des  lettres  de  change," 
where  it  is  laid  down  broadly  by  him,  in  s.  208,  that  this 
prescription  is  founded  only  on  presumption  of  payment. 

But,  from  the  ground  of  reason  and  expediency,  the  inference 
is  still  more  strong,  that  the  prescription  limits  the  action  only, 
and  does  not  destroy  the  debt ;  for  if  the  debt  itself  is  absolutely 
gone  by  reason  of  the  lapse  of  five  years,  without  any  reference 
to  the  power  of  the  plaintiff  to  sue  in  the  meantime,  what  would 
be  the  condition  of  the  creditor  whose  debtor  quits  the  country, 
where  this  law  applies,  before  the  day  of  payment  arrives, — that 
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is  before  there  is  a  possibility  of  maintaining  the  action, — ^and       Hubeb 
never  returns  to  it  again  ?  Steixeb. 

To  maintain  a  position  so  contrary  to  reason,  very  strong 
authority  must  be  expected ;  but  none  is  shewn ;  on  the  contrary, 
the  very  text  of  the  book  from  which  the  distinction  is  first  taken 
(Storey,  p.  487)  annexes  to  it  the  condition,  that  the  debtor  and 
creditor  have  remained  within  the  jurisdiction  during  the  time 
of  the  prescription. 

In  the  case  before  us,  both  were  absent :  it  would  be  enough, 
however,  to  say  that  the  debtor  was  absent,  to  call  in  aid  the 
maxim  of  the  French,  no  less  than  of  the  civil  law,  "  contra  non 
valentem  agere,  non  currit  prescriptio." 

We  do  therefore  think,  that  the  law  set  up  on  the  part  of  the 
defendant  amounts  to  no  more  than  a  limitation  of  the  time  for 
bringing  the  action,  not  to  an  extinction  of  the  contract ;  that, 
consequently,  it  is  no  bar  in  itself,  under  any  circumstances  ;  still 
less,  where  the  debtor  ceased  to  reside  in  the  country  where  the 
law  prevails  during  the  whole  period  of  time  that  the  debt  was 
owing  and  due. 

This  conclusion  makes  it  unnecessary  to  consider  the  ^objection       [  *216  ] 
urged  on  the  part  of  the  defendant  to  the  evidence  which  was 
o£fered  at  the  trial  as  to  the  effect  of  the  a<;te  separe,  as  we  place 
no  reliance  in  the  judgment  we  have  given  upon  the  letters  of 
the  defendant  which  gave  rise  to  that  question*. 

We  therefore  think  the  verdict  must  be  entered  for  the  plaintiff, 
upon  the  general  issue,  as  well  as  apon  the  issues  arising  on  the 

special  pleas.  Judgment  for  the  plaintiff. 


MCDONALD  V.  EOOKE.  i835. 

IfoT  3. 

(2  Bing.  N.  C.  217—220 ;  S.  C.  2  Scott,  359;  1  Hodges,  314.)  — 

r  217 1 

In  an  action  for  charging  plaintiff  with,  a  felony,  maliciously,  and         *-         ^ 
without  reasonable  or  probable  cause:    Held,   that   the   Judge  was 
warranted  in  leaving  to  thq  jury,  instead  of  deciding  himself,  the 
existence  of  probable  cause,  upon  the  foUowing  state  of  facts : 

Plaintiff,  a  servant,  being  discharged  from  service  on  a  Friday,  took 
away  with  her  from  her  master's  house  a  trunk  and  bag  the  property  of 
her  master.  The  master  wrote  to  her  the  next  day  demanding  his 
property,  and  threatening  to  proceed  criminally  on  the  Monday  foUowing 
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M*DoKALD  if  it  were  not  restored :  the  plaintiff  being  absent  from  home  when  the 

'*■  _  letter  was  delivered,  no  answer  was  returned ;  whereupon  the  master, 

the  same  day,  Saturday,  had  her  taken  into  custody,  but  when  she  was 
brought  before  the  magistrates  on  Monday  declined  to  make  any  charge. 


ROOKE. 


This  was  an  action  for  apprehending  the  plaintiff  and  charging 
her  with  a  felony,  maliciously,  and  without  reasonable  or  probable 
cause. 
[  218  ]  At  the  trial  before  Lord  Denman,  Ch.  J.,  last  Gloucester  Assizes, 

the  plaintiff  having  obtained  a  verdict  with  50Z.  damages, 

Plntt  moved  for  a  new  trial,  on  the  ground  that  the  learned 
Chief  Justice  had  left  the  question  of  probable  cause  to  the  jury 
instead  of  deciding  it  himself,  upon  the  following  state  of  facts. 

The  plaintiff,  who  had  been  discharged  from  the  service  of  the 
defendant,  took  away  with  her,  on  Friday,  the  day  she  was 
discharged,  a  trunk  and  bag  the  property  of  her  master,  and  a 
cloak  belonging  to  one  of  his  family. 

The  next  day  the  defendant  wrote  to  her  to  claim  his  property, 
and  warned  her  that  if  it  were  not  returned,  he  should  proceed 
against  her  criminally  on  the  following  Monday. 

The  plaintiff  being  from  home  when  the  defendant's  letter 
arrived,  no  answer  was  obtained ;  whereupon  the  defendant,  on 
the  same  day  (Saturday),  proceeded  to  a  magistrate  and  charging 
the  plaintiff  with  a  felony,  obtained  a  warrant  for  her  apprehension. 

She  was  taken  up  in  the  evening,  and  kept  in  the  custody  of 
the  constable  till  the  following  Monday,  when  the  defendant 
declining  to  press  the  charge  against  her,  she  was  dismissed. 

Her  attorney  then  wrote  to  the  defendant  to  demand  wages  in 
lieu  of  a  month's  warning,  which  had  not  been  given,  and 
compensation  for  the  imprisonment. 

Piatt  contended  that,  under  these  circumstances,  the  Judge 
ought  himself  to  have  determined  whether  or  not,  in  point  of  law, 
the  defendant  had  probable  cause  for  charging  the  plaintiff  with 
a  felony.  In  Blachford  v.  Dod(i),  the  plaintiff  having  been 
[  •219  ]  acquitted  on  an  ^indictment  preferred  against  him  by  the  defen- 
dants for  sending  a  threatening  letter,  sued  the  defendants  for 
indicting  him  maliciously  and  without  reasonable  or  probable 

(1)  36  R.  R.  532  (2  B.  &  Ad.  179). 
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cause ;  and  upon  the  trial  of  that  action,  Lord  Tentebden,  with-  m*Dokald 
out  leaving  any  question  to  the  jury,  decided  that  the  defendants  rooke. 
had  reasonable  and  probable  cause  for  preferring  the  indictment. 
8o  in  Davis  v.  Hardy  (i),  where  the  plaintiff  sued  the  defendant 
for  indicting  him  for  embezzlement,  without  reasonable  or  probable 
cause,  an  uncontradicted  witness  of  good  credit  having  proved 
what,  in  the  opinion  of  the  Judge,  afforded  a  probable  cause  for 
preferring  the  indictment,  the  Coubt  held  he  was  justified  in  non- 
suiting the  plaintiff,  without  even  leaving  it  to  the  jury  to  say 
whether  they  believed  the  fact  stated  by  that  witness. 

TiNDAL,  Ch.  J. : 

There  are  some  cases,  no  doubt,  in  which  a  Judge  may  be 
expected  to  tell  the  jury  whether  or  not  the  defendant  had  probable 
cause  for  proceeding  against  the  plaintiff, — as  in  the  construction 
of  a  threatening  letter  or  the  like  ;  but  where  the  probable  cause 
consists  partly  of  matter  of  fact,  and  partly  of  matter  of  law,  a 
Judge  would  be  warranted  in  leaving  the  question  to  the  jury. 
This  comes  within  the  class  of  cases  in  which  the  question  of 
reasonable  and  probable  cause  appears  to  have  depended  on  a 
chain  of  facts  connected  with  the  plaintiff  leaving  her  place  and 
removing  the  property  in  question :  it  was  a  mixed  question  of 
law  and  fact  which  might  properly  be  left  to  a  jury. 

Park,  J. : 

Whenever  the  question  of  probable  cause  is  a  mixed  question 
of  law  and  fact,  it  may  properly  be  left  to  the  jury. 

Oaselee,  J. :  [  220  ] 

The  learned  Chief  Justice  had  a  right  to  take  the  opinion  of 
the  jury  as  to  the  whole  of  the  matters  of  fact  in  evidence  before 
them. 

BOSANQUBT,  J. : 

I  am  of  the  same  opinion.  Considering  the  nature  of  the  facts 
in  this  case,  I  think  there  were  grounds  for  leaving  the  question 

Rule  refused. 
(1)  30  R.  R.  306  (6  B.  &  C.  225). 
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1835.  BOYCE  V.  CHAPMAN  and  BROWN  (I). 

Mn?.  5. 
(2  Bing.  N.  C.  222—224 ;  S.  C.  2  Scott,  365  ;  1  Hodges,  338 ;  o  L.  J.  (N.  S.) 

[  222  ]  C.  P.  74.) 

In  an  action  against  carriers,  upon  an  issue  that  the  plaintifrs  goods 
were  stolen  by  the  defendants*  porter,  the  plaintiff  proved  only  circum- 
stances of  suspicion,  which  probably  would  not  have  insured  conviction 
on  an  indictment  for  a  felony ;  but  the  defendants  having  omitted  to  call 
the  porter  as  a  witness,  and  the  jury  having  found  for  the  plaintiff,  the 
Court  refused  to  grant  a  new  trial. 

This  was  an  action  on  the  case  against  the  defendants,  coach 
proprietors,  for  not  safely  delivering  a  parcel  containing  money 
and  notes  to  the  amount  of  80Z.  and  upwards. 

The  defendants  pleaded  that  at  the  time  of  the  delivery  of  the 
parcel  for  the  purpose  of  being  carried,  the  value  and  nature 
of  the  articles  contained  in  it  were  not  declared  by  the  person 
sending  it,  nor  was  any  increased  rate  of  charge  received  by  them 
as  a  compensation  for  the  greater  risk  and  care  to  be  taken  for  the 
safe  conveyance  of  such  articles.  (See  11  Geo.  IV.  &  1  Will.  IV. 
c.  68,  s.  1.) 

The  plaintiff  replied  that  the  loss  was  occasioned  by  the 
felonious  act  of  a  porter  in  the  employ  of  the  defendants ;  (see 
same  statute,  s.  8;)  upon  a  traverse  of  which  allegation  issue 
was  joined. 

A  verdict  having  been  found  for  the  plaintiff  at  the  last 
Warwick  Assizes, 

Balguy  moved  for  a  new  trial,  on  the  ground  that,  in  order 
to  support  this  issue,  the  plaintiff  ought  to  have  proved  a  felony 
against  the  defendants'  servant  by  such  evidence  as  would  have 
insured  his  conviction  on  an  indictment,  or  at  all  events  the 
finding  of  a  true  bill  against  him  by  the  grand  jury ;  whereas, 
the  proof  given  by  the  plaintiff  scarcely  amounted  to  matter  of 
suspicion.     That  proof  was  stated  to  be  as  follows : 

On  the  22nd  of  August,  1834,  the  plaintiff's  traveller  made  up 

the  parcel  in  question,  and  delivered  it  to  the  guard  of  a  coach, 

with   directions  to  him  to   forward  it  from  Knutsford  to  the 

[  ♦223  ]      plaintiff  at  Birmingham  by  the  *Liverpool  mail.     The  guard, 

(1)  Cited  and  followed  in  Vanghton      (1874)  L.  H.  9  Ex.  93,  96;   43  L.  J. 
V.  Londmi  and  Sorth  Western  By.  Co.      Ex.  To,  78. — R.  C. 
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arriving  at  Knutsford  too  late  for  the  mail,  forwarded  the  parcel  Boros 
by  the  defendants'  coach,  the  "  Bang-Up,"  by  which  it  arrived  at  chapman. 
Birmingham,  bat  was  there  lost  sight  of,  and  never  reached  the 
plaintiff.  No  intimation  had  been  given  at  Knutsford  that  the 
contents  of  the  parcel  were  of  more  than  ordinary  value ;  but  the 
defendants,  on  being  apprized  of  the  loss,  and  of  the  value  of 
the  parcel,  issued  hand-bills  describing  its  contents,  and  offering 
20Z.  reward  for  its  recovery.  No  clue,  however,  was  obtained 
till  June,  1885,  when  a  lOZ.  note,  which  had  been  enclosed  in  the 
parcel  was  stopped  at  the  Bank  of  Eiigland. 

That  note  was  traced  to  a  traveller  who  had  sojourned  at  an 
inn  in  Birmmgham,  where  the  defendants  kept  their  office.  The 
traveller  had  taken  the  note  from  the  defendants'  porter,  in 
exchange  for  five  sovereigns  and  a  five  pound  note :  the  porter, 
who  had  been  requested  by  the  traveller  to  obtain  a  lOZ.  note  in 
exchange  for  the  smaller  monies,  had  proceeded  to  a  shop  in  the 
neighbourhood  where  he  procured  a  lOZ.  note,  but,  as  the 
shopman  believed,  not  the  lOL  note  that  was  delivered  to  the 
traveller. 

The  porter,  who  bore  a  good  character,  was  not  called  by  the 
defendants,  but  Balguy  contended,  that  as  the  statute  was  passed 
for  the  protection  of  carriers,  the  plaintiff,  unless  he  made  out  a 
clear  case  of  felony  against  the  porter,  failed  in  sustaining  his 
issue.  Here,  the  interval  that  had  elapsed  since  the  loss  of  the 
note,  and  the  circumstance  of  the  porter's  having  circulated  it  in 
the  very  town  where  a  reward  was  offered  for  its  recovery,  would 
have  insured  his  acquittal  on  a  criminal  charge. 

TiNDAL,  Ch.  J. : 

I  agree  that  the  evidence  is  slender  on  the  proof  of  the  porter 
being  concerned  in  the  felony,  but  still  there  was  evidence  to  go 
to  a  jury ;  and  before  we  send  the  case  to  a  second  trial  we  must 
look  ^at  all  the  circumstances,  and  see  if  there  was  not  evidence  [  *224  ] 
which  the  defendants  might  have  adduced  to  clear  up  all  doubt : 
if  we  were  to  omit  this,  we  should  hold  out  a  premium  to  defen- 
dants to  withhold  their  evidence  till  a  first  trial  had  put  them  in 
possession  of  the  plaintiff's  case,  and  then  if  they  failed,  to  supply 
omissions  by  a  second  trial.    I  agree  that  in  a  criminal  court  the 
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BoYCB  evidence  adduced  by  the  present  plaintiff  would  seem  slight:  but 
Chafmak.  ii^  ft  criminal  court  the  porter  could  not  have  been  called  as  a 
witness ;  here,  the  defendants  could  have  called  him,  and  none 
could  have  answered  so  well  as  himself  the  conjectures  suggested 
by  the  plaintiff's  counsel.  As  the  defendants  have  omitted  to 
produce  evidence  which  it  was  in  their  power  to  have  produced, 
they  are  not  in  a  condition  to  move  for  a  new  trial. 

Pare,  J. : 

It  would  be  of  the  worst  consequence  to  allow  a  defendant  to 
speculate  on  the  result  of  the  plaintiff's  case,  and  when  he  has 
succeeded,  to  put  him  to  the  expense  of  a  second  trial,  to  supply 
the  defendant's  omissions  on  the  first.  But  I  entirely  agree 
in  the  verdict  here,  and  think  there  is  no  colour  for  our 
interference. 

Gaselee,  J.  concurred. 

BOSANQUET,  J. : 

The  verdict  ought  not  to  be  disturbed.  The  evidence  was  all 
one  way ;  and  though  the  defendants  had  a  witness  who  could 
speak  to  the  facts,  they  did  not  choose  to  call  him. 

Rule  re  fused. 


1836.  PLIMLEY   AND   Another  v.   WE8TLEY. 

_L"        (2  liiDg.  N.  C.  249—252  ;  S.  C.  2  Scott,  423;  1  Hodges,  324;  5  L.  J.  (N,  S.) 
[  249  ]  C.  P.  51.) 

The  person  who,  for  valuable  consideration,  takes  from  another  a 
iioii-ntgotiahh  bill  or  note,  does  not  thereby  lose  any  right  of  action  upon 
the  original  consideration. 

In  this  action  on  a  promissory  note,  with  a  count  for  goods 
sold  and  delivered,  the  following  case  was,  by  consent  of  the 
parties,  submitted  for  the  opinion  of  the  Court : 

The  defendant  being  indebted  to  the  plaintiffs  in  the  sum  of 
21/.  16a.  for  goods  sold  and  delivered,  indorsed  and  delivered  to 
them,  and  they  took,  on  or  about  the  10th  of  February,  1834,  on 
account  of  such  debt,  a  promissory  note  for  21/.  16«.,  made  by 
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Bobert  Holden,  payable  two  months  after  date  to  Messrs.  Byton      Pumlbt 
and  Walton,  without  the  words  **  or  order,"  but  indorsed  by     wbstley. 
Byton  and  Walton  and  John  Knight  &  Co.,  from  the  latter  of 
whom  the  defendant  had  received  it  for  a  valuable  consideration. 

When  the  note  became  due,  viz.,  on  the  9th  of  March,  1884,  it 
remained  in  the  hands  of  the  plaintiffs,  but  it  was  not  presented 
for  payment  until  the  18th  of  March,  being  nine  days  after  it 
became  due.     It  was  dishonoured,  and  was  never  paid. 

On  the  25th  of  March,  1884,  the  defendants  received  from  the 
solicitors  of  the  plaintiffs  a  letter,  requesting  payment  of  the 
amount,  on  the  ground  that  the  note  not  being  negotiable  for 
the  want  of  the  words ''  or  order,"  the  holders  had  no  claim  upon 
any  of  the  parties  to  it  except  the  defendant,  from  whom  they 
received  it. 

The  defendant  refused  to  pay  the  note  or  debt  for  which  it 
was  indorsed  to  the  plaintiffs,  upon  the  ground  that  he  was 
discharged  by  their  laches.  Byton  and  Walton  and  Knight  &  Co. 
respectively  refused  to  pay  the  note,  on  the  ground  that  they 
were  discharged  *from  liability  by  the  neglect  to  present  the  [  ♦25o  ] 
note  for  payment,  and  their  not  having  received  due  notice  of 
dishonour. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
defendant  was  liable  to  the  plaintiffs  upon  the  promissory  note, 
or  for  the  original  debt  for  which  it  was  indorsed  to  them ;  or 
was  discharged  from  all  liability. 

If  the  Court  should  be  of  opinion  that  he  was  liable  to  the 
plaintiffs,  either  upon  the  note  or  for  the  original  debt,  then  a 
judgment  was  to  be  entered  for  the  plaintiffs  by  confession  for 
100/.  immediately  after  the  decision  of  the  case,  or  otherwise,  as 
the  Court  might  think  fit :  and  if  the  Court  should  be  of  opinion 
that  the  defendant  was  not  liable  either  on  the  note  or  for  the 
original  debt  for  which  it  was  indorsed  for  the  plaintiffs,  then  a 
judgment  of  noUe  prosequi  was  to  be  entered  for  the  defendant, 
immediately  after  the  decision  of  the  case,  or  otherwise,  as  the 
Court  might  think  fit. 

S,  B.  Harrison,  for  the  plaintiffs : 
The  defendant  is  not  discharged  from  the  payment  due  for  the 
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Plimley  goods  by  the  delivery  of  the  promissory  note  or  by  the  plaintiffs* 
Wbstley.  omission  to  present  it  to  the  maker.  The  note  not  being  trans- 
ferable for  want  of  the  words  **  or  order," — ^Bayley  on  Bills,  97, 
Hill  V.  Lewis  (i), — the  plaintiffs  had  no  claim  against  the  maker 
or  indorsers,  and  therefore,  in  not  presenting  the  note,  were 
guilty  of  no  Uichcg.  Nor  could  they  sue  the  defendant  as  being 
virtually,  by  his  indorsement,  the  maker  of  a  new  note  payable 
to  themselves,  unless  there  had  been  a  second  stamp  for  that 
indorsement.  The  note  not  being  negotiable,  the  first  stamp 
was  exhausted  by  the  contract  of  the  drawer.  In  Penny  v. 
Innes  (2),  where  a  second  stamp  was  held  to  be  unnecessary,  the 
bill  was  negotiable. 

[  251  ]  Here  the  Coubt  called  on 

Talfourdy  Serjt.  for  the  defendant : 

The  contract  of  the  defendant  on  delivering  the  note  was  not 
an  absolute,  but  a  qualified  contract ;  a  contract  to  pay  if  the 
drawer  of  the  note  failed  to  do  so.  The  defendant,  therefore, 
was  entitled  to  have  the  note  presented  to  the  drawer,  and  to 
receive  notice  of  its  dishonour,  whether  the  maker  were  legally 
bound  to  pay  it  or  not.  If  the  plaintiffs  meant  to  rely  on  the 
want  of  legal  liability  in  the  maker,  they  should  have  raised  the 
objection  when  they  received  the  note ;  otherwise  they  put  the 
defendant  off  his  guard,  and  expose  him  to  loss,  which,  if  he  had 
received  due  notice  of  the  objection,  or  of  the  dishonour  of  the 
note,  he  would  not  have  sustained.  That  is  the  principle  on 
which  notice  of  dishonour  by  an  acceptor  has  been  required, 
even  where  a  bill  has  been  drawn  for  the  accommodation  of 
an  indorsee,  and  neither  the  indorsee  nor  the  drawer  had  any 
effects  in  the  hands  of  the  acceptor  :  Cm-y  v.  Scott  (3),  Norton  v. 
Pickeruuii:^. 

TiNDAL,  Ch.  J.  : 

I  think  the  plaintiffs  are  entitled  to  judgment  on  the  count 
which  proceeds  on  the  original  consideration  for  the  debt.     The 

(1)1  Salk.  1 33.     But  on  this  point  (2)  40  R.  R.  629  ( 1  Cr.  M.  &  R.  439). 

the  law  is  altered  by  sect.  8  (4)  of  the  (3)  3  B.  &  Aid.  619. 

Bills  of  Exchange  Act,  1882.— R.  C.  (4)  8  B.  &  C.  610. 
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question  is,  whether  the  original  claim  has  been  satisfied  by  the      Plimlet 

delivery  of  this  note  or  not:   and  we  must  see  whether  the     wbstlet. 

plaintiffs  had  any  means  of  enforcing  payment  of  the  note,  or 

whether  it  was  in  their  hands  mdVely  waste  paper.     Now  it  is 

clear  from  the  cases  of  HUl  v.  Lewis  and  Smith  v.  Kendall  (i), 

that  unless  there  be,  on  the  instrument,  authority  to  indorse, 

the  indorsee  can  enforce  payment  neither  of  a  promissory  note 

nor  of  a  bill  of  exchange.     Here  there  was  a  simple  promise  to 

pay  to  By  ton  and  *  Walton,  and  to  no  one  else:  the  payee  had       [  '252  ] 

no  authority  to  indorse ;  and  the  holder  could  neither  sue  the 

indorsee,  nor  the  indorsee  the  maker.     I  don't  see,  therefore, 

what  prejudice  the  defendant  can  have  sustained.     Had  there 

been  a  second  stamp,  the  defendant's  indorsement  might  have 

operated  as   the  making  of  a  new  note;    but  as  this   was  a 

promissory  note  at  first,  the  stamp  then  affixed  was  exhausted, 

and  the  second  transfer  was  a  nullity  for  want  of  a  second  stamp. 

The  plaintiffs,  therefore,  having  no  security  of  which  they  could 

avail  themselves,  were  remitted  to  their  original  right. 

The  rest  of  the  Coubt  concurred. 

Judgment  for  plaintiffs. 


SMITH   V.   THOMAS  (2).  im. 

\^c  25 
(2  Bing.  N.  C.  372—382 ;  S.  C.  2  Scott,  546;  1  Hodges,  353;  5  L.  J.  (N.  S.)        '  -L. ' 

C.  P.  52;  4  DowL  P.  C.  333.)  [  S72  ] 

In  an  action  of  slander,  the  plea  of  privileged  communication  must 
allege  that  the  defendant  made  the  communication  on  a  lawful  occasion, 
believing  it  to  be  true,  and  without  malice ;  or,  at  least,  bond  fide. 

In  an  action  for  words  actionable  in  themselves,  a  traverse  of  alleged 
special  damage  is  immaterial,  and  the  plaintiff  may  prove  and  recover  for 
general  damage  though  he  fails  to  prove  the  alleged  special  damage. 

The  first  comit  of  the  declaration,  after  the  usual  inducement 
of  good  reputation,  alleged  that,  before  and  at  the  time  of  the 
committing  of  the  grievances  by  the  defendant  as  thereinafter 
mentioned,  and  from  thence  hitherto,  the  plaintiff  had  been  and 
still  was  a  haberdasher  and  laceman,  and  had  always  exercised 
and  carried  on,  and  still  did  exercise  and  carry  on  the  trade  and 

(1)  6  T.  R  123.  See  Jnioure  v.  Delmeye,  '91,  A.  C.  73, 

(2)  This  case  is  of  authority  only      and  remarks  in  the  Preface. — F.  P. 
on  the  second  point  as  to  damages. 
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Smith  business  ol  a  draper,  haberdasher  and  laeeman,  with  integrity, 
Thomas,  honesty,  and  propriety  of  conduct :  that  plaintiff  had  not 
been,  nor  until  the  time  of  the  committing  of  the  several 
grievances  by  the  defendant  as  thereinafter  mentioned,  had 
been  suspected  to  have  been,  in  embarrassed  or  insolvent 
circumstances  in  the  way  of  his  said  trade  or  business,  or 
imprisoned,  or  a  person  unfit  to  be  credited  in  the  way  of  his 
said  trade  or  business,  as  thereinafter  stated  to  have  been 
charged  upon  and  imputed  to  him  by  the  defendant,  or  guilty 
of  any  offences  or  misconduct  whatever :   by  means  of  which 

[  'S'S  ]  *said  premises,  the  plaintiff,  before  the  committing  of  the  several 
grievances  by  the  defendant  as  thereinafter  mentioned,  had 
deservedly  obtained  the  good  opinion  and  credit  of  all  his 
neighbours,  and  other  subjects  of  this  realm  to  whom  he  was 
in  anywise  known,  and  had  also  thereby  acquired,  and  was  then 
thereby  daily  and  honestly  acquiring  great  gains  and  profits  in 
his  said  trade  and  business,  to  the  comfortable  support  of  him- 
self and  his  family,  and  the  great  increase  of  his  riches :  yet  the 
defendant,  well  knowing  the  premises,  but  greatly  envying  the 
happy  state  and  condition  of  the  plaintiff,  and  contriving  and 
maliciously  intending  to  injure  the  plaintiff  in  his  said  good 
name,  fame,  and  credit,  and  to  bring  him  into  public  scandal, 
infamy,  and  disgrace,  with  and  amongst  all  his  neighbours,  and 
other  subjects  of  this  realm,  and  to  cause  it  to  be  suspected  and 
believed  by  his  the  plaintiff's  neighbours,  and  other  subjects  of 
this  realm,  that  the  plaintiff  had  been  in  embarrassed  circum- 
stances  in  the  way  of  his  said  trade  or  business,  and  a  person 
unfit  to  be  credited  in  the  way  of  his  said  trade  and  business, 
and  to  vex,  harass,  impoverish,  and  wholly  ruin  the  plaintiff  in 
his  said  trade  and  business,  heretofore,  to  wit,  on  the  10th  of 
October,  1834,  in  a  certain  discourse  which  the  defendant  then 
had  of  and  concerning  the  plaintiff,  and  of  and  concerning  him  in 
the  way  of  his  said  trade  and  business,  in  the  presence  and 
hearing  of  divers  subjects  of  this  realm,  then  in  the  presence 
and  hearing  of  the  said  subjects,  falsely  and  maliciously  spoke 
and  published  of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning him  in  the  way  of  his  trade  and  business,  the  false, 
scandalous,  malicious,  and  defamatory  words  following,  that  was 
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to  say:  **  I  do  not  do  business  with  him,"  (meaning  the  said        Smith 
plaintiff  in  the  way  of  his  trade  and  business,)  **  nor  will  1,  as      Thomas. 
he  is  a  queer  character,  *and  has  been  deeply  involved  in  debt,       [  •374  ] 
and  in  several  prisons ;  '*  thereby  meaning,  and  being  by  the  last 
mentioned  subjects  then  understood  to  mean  to  insinuate  that 
the  plaintiff  had  been  in  embarrassed  circumstances,  and  was  unfit 
to  be  credited  in  the  way  of  his  said  trade  and  business.     The 
second  count  concluded  by  alleging  as  special  damage,  by  reason 
of  the  committing  of  the  grievances  by  the  defendant,  the  refusal 
of  several  persons,  nominathn,  to  deal  with  the  plaintiff. 

The  defendant  pleaded,  that  before  and  at  the  time  of  speaking 
and  publishing  the  said  several  words  and  each  of  them  in  the 
declaration  mentioned,  the  defendant  was  a  linen  merchant,  and 
the  trade  and  business  of  a  linen  merchant  during  all  that  time 
exercised  and  carried  on :  that  John  Wreford  in  the  declaration 
mentioned,  was  also  theretofore,  and  during  all  the  time  before 
mentioned,  a  hosier  and  haberdasher,  and  the  trade  and  business 
of  a  hosier  and  haberdasher  during  all  that  time  exercised  and 
carried  on  :  that  the  said  J.  Wreford  being  then  desirous  of 
inquiring  and  learning,  and  having  occasion  to  inquire  and  learn 
in  the  way  of  his  trade  and  business  of  a  hosier  and  haberdasher 
aforesaid,  into  the  solvency  and  state  of  affairs  of  the  plaintiff, 
and  believing  that  the  defendant  could  then  afford  him,  the  said 
J.  Wreford,  information  as  to  such  solvency  and  state  of  affairs, 
did  then,  to  wit,  on,  &c.  send  one  W.  Wreford,  the  nephew  of 
said  J.  Wreford,  and  his  agent  for  that  purpose,  to  inquire  into 
and  learn  from  the  defendant,  the  solvency  and  state  of  affairs 
of  the  plaintiff:  and,  thereupon,  the  defendant  being  inquired 
of  as  to  the  solvency  and  state  of  affairs  of  the  plaintiff  by  the 
said  W.  Wreford,  as  such  agent  as  aforesaid  of  the  said  J. 
Wi'eford  in  the  way  of  the  said  trade  and  business  so  carried  on 
by  the  said  J.  Wreford,  did,  in  answer  to  such  inquiry,  speak 
*and  publish  to  the  said  W.  Wreford  as  such  agent,  the  said  [  •375  ] 
several  words  in  the  declaration  mentioned,  as  he  lawfully  might 
for  the  cause  aforesaid,  the  same  then  being  a  confidential  com- 
munication bv  the  defendant  to  the  said  W.  Wreford  as  such 
agent,  he,  the  defendant,  at  the  time  of  so  speaking  and  publish- 
ing the  said  words  as  aforesaid,  firmly  believing  the  same  and 
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Smith        each  of  them  to  be  true :  which  said  speaking  and  publishing 

Thomas,      were  the  same  speaking  and  publishing  by  the  defendant  of  the 

said  words  as  in  the  declaration  mentioned,  and  whereof  the 

plaintiff  had  above  thereof  complained  against  him ;  and  that, 

the  defendant  was  ready  to  verify. 

The  defendant  then,  in  another  plea,  denied  the  existence 
of  the  special  damage  alleged  in  the  second  count  of  the 
declaration. 

To  these  pleas  the  plaintiff  demurred,  and  assigned  as  causes  of 
demurrer,  that  the  matters  pleaded  were  in  bar,  if  the  words  were 
spoken  maliciously ;  and  that  therefore  the  plea,  if  it  admitted 
malice,  was  bad  ;  and  if  it  denied  the  malice,  was  argumentative 
and  amounted  to  the  general  issue,  and  being  a  denial  should 
have  concluded  to  the  country  :  that  the  plea  did  not  sufficiently 
deny  the  grievances,  or  confess  and  avoid  them  ;  that  the  matters 
pleaded  did  not  avoid  the  malice ;  that  the  plea  would  take  away 
from  the  jury  the  consideration  of  the  question  of  malice, 
although  the  malice  was  either  the  gist,  or  at  least  a  substantive 
part  of  the  cause  of  action :  that  the  plea  amounted  to  the  plea 
of  not  guilty :  that  it  did  not  confess  the  meaning  with  which 
the  words  were  charged  in  the  declaration  to  have  been  spoken : 
that  the  plea,  although  it  professed  to  answer  the  whole  declara- 
tion, only  justified  a  speaking  and  publishing  to  one  person, 
although  the  defendant  was  charged  with  speaking  and  publish- 
ing the  words  in  the  presence  and  hearing  of  divers :  that  the 

[  •376  ]  plea  *shewed  no  reason  or  necessity  for  publishing  the  words  in 
the  presence  of  divers,  when  the  occasion,  as  stated  in  the  plea, 
only  required  the  defendant  to  speak  the  words  to  one  person  alone: 
that  the  plea  ought  to  have  shewn  some  reason  why  the  defendant 
should  believe  the  words  to  be  true ;  and  also  that  it  ought  to 
have  shewn  what  occasion  John  Wreford  had  to  inquire  into  the 
solvency  and  state  of  affairs  of  the  plaintiff,  that  the  Court  might 
see  whether  it  was  a  lawful  occasion  ;  and  that,  at  all  events,  the 
plea  ought  to  have  stated  the  occasion  to  have  been  lawful  or 
proper,  and  that  the  defendant  had  notice  of  it :  that  the  plea 
was  substantially  bad,  because  a  party  who  does  not  appear  by 
the  plea  to  be  the  relation  or  friend,  or  to  have  any  connection 
with  the  person  who  applies  to  him,  or  to  have  had  any  grounds 
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for  bis  belief,  is  not  justified  in  making  false  assertions  injurious  Smith 
to  a  tradesman's  credit :  and  tbat  tbe  plea  was  in  otber  respects  thomas. 
informal,  uncertain,  and  insufficient.  As  to  tbe  tbird  plea, — 
tbat  tbe  special  damage  was  not  tbe  gist  of  tbe  action,  nor 
traversable;  tbat  tbe  defendant  could  not  plead  a  plea  to  tbe 
damage  alone,  tbe  damage  not  being  by  itself  a  cause  of  action 
or  divisible  from  tbe  rest  of  tbe  grievances ;  tbat  tbe  plea  did 
not  sufficiently  point  out  wbat  it  was  to  wbicb  it  was  intended 
to  be  pleaded ;  and  tbat  it  was,  in  otber  respects,  uncertain, 
informal,  and  insufficient. 

Talfourd,  Serjt.,  in  support  of  tbe  demurrer,  referred  to  tbe 
language  of  Littledale,  J.  in  APPherson  v.  Daniels  (i),  and  of 
Baylby,  J.  in  Can-  v.  Hincldiff  {2)y  also  to  Smith  v.  Spooner  (3), 
and  Com.  Dig.,  Pleader  E.  14,  to  sbew  *tbat  tbe  plea  was  bad,  [  '377  ] 
as  amounting  to  tbe  general  issue,  and  disclosing  only  matters 
wbicb  migbt  be  given  in  evidence  under  tbat  issue ;  but  upon 
tbis  point  tbe  Court  pronounced  no  opinion.  Tbe  principal 
objection  to  tbe  plea  was,  tbat  it  did  not  negative  tbe  existence 
of  malice  on  tbe  part  of  tbe  defendant,  or  justify  tbe  making  a 
communication  in  tbe  presence  of  many,  wbicb  at  all  events 
ougbt  only  to  bave  been  made  to  tbe  party  inquiring. 

Tben,  tbe  tbird  plea,  denying  tbe  existence  of  special  damage, 
afforded  no  answer  to  tbe  action.  Tbe  plaintiff  was  entitled  to 
some  damages,  and  tbe  quantum  was  immaterial. 

Storks,  Serjt.,  ro/ifrei  : 

Tbe  objection  on  tbe  score  tbat  tbe  plea  does  not  negative  tbe 
existence  of  malice,  assumes  tbat  tbe  allegation  in  tbe  declara- 
tion, tbat  tbe  words  were  spoken  maliciously,  is  material.  But 
wbere,  as  in  tbe  present  case,  words  are  slanderous  in  tbem- 
selves,  proof  of  malice  is  unnecessary,  and  tbe  allegation  of  it 
immaterial.  In  Broinage  v.  Prosaer  (4),  Bayley,  J.,  says,  "  In 
an  ordinary  action  for  words,  it  is  sufficient  to  cbarge  tbat  tbe 
defendant  spoke  tbem  falsely ;  it  is  not  necessary  to  state  tbat 

(1)  34  R.  R.  397,  405  (10  B.  &  C.  (3)  12  R.  R.  645  (3  Taunt.  246). 
263,  272).  (4)  28  R.  R.  241  (4  B.  &  C.  247). 

(2)  4  B.  &  C.  547. 
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Smith  they  were  spoken  maliciously.  This  is  laid  down  in  Styles,  392, 
Thomas,  and  was  adjudged  upon  error  in  Mercer  v.  Sjmrksii),  The 
objection  there  was,  that  the  words  were  not  charged  to  have 
been  spoken  maliciously ;  but  the  Court  answered  that  the  words 
were  themselves  malicious  and  slanderous,  and,  therefore,  the  judg- 
ment was  affirmed."  "  In  an  ordinary  action  for  a  libel  or  for  words, 
though  evidence  of  malice  may  be  given  to  increase  the  damages, 
it  never  is  considered  as  essential,  nor  is  there  any  instance  of  a 
verdict  for  a  defendant  on  the  ground  of  the  want  of  malice." 
[  *3"^  ]  In  Drene  v.  Coulton  (2)  it  was  held,  that  charging  that  *the 

defendant,  knowing,  &c.,  and  wrongfully  intending  to  deprive 
plaintiff,  ilc,  hindered  him  from  giving  his  vote,  &c.,  was  a 
sufficient  allegation  of  malice.  So  in  Mihcard  v.  Sartjeaut  (3), 
which  Garrow  proposed  to  distinguish  from  Ashbi/y.  IVhite  (4),  on 
the  ground  that  the  declaration  did  allege  the  act  done  to  have 
been  malicious,  Ashhurst,  J.  said  '*  that  the  distinction  was  not 
well  founded,  for  it  was  laid  to  be  *  wrongfully  intending  to 
injure,'  «&c.,  which  was  the  same  as  *  maliciously,'  &c. ;  and, 
therefore  the  plaintiff  recovered." 

And  this  plea,  though  it  should  be  held  to  amount  to  the 
general  issue,  may  still  be  pleaded  :  1  Wms.  Saund.  IBO  (note  to 
Lake  v.  Kinfi)  ;  particularly  since  the  new  rules,  the  object  of 
which  was  to  obviate  the  inconvenience  occasioned  by  pleas  so 
general  as  that  in  J' Anson  v.  Stuart  (5).  Nor  is  it  material  that 
the  communication  was  made  in  the  presence  of  many.  The 
gist  of  the  action  is  the  communication ;  and  the  plea  is  sufficient 
if  it  goes  to  the  gist  of  the  action  :  Montprivatt  v.  Smith  (6), 
Taylor  v.  Cole  (7).  Besides,  the  allegation  that  the  words  were 
i^poken  in  the  presence  and  hearing  of  divers  subjects,  amounts 
to  no  more  than  an  averment  of  publication :  1  Wms.  Saund. 
242,  note  1 ;  which  is  admitted  by  the  plea. 

As  to  the  third  plea,  it  certainly  does  not  go  to  the  gist  of  the 
action ;  but  there  can  be  no  objection  to  the  defendant's  denying 
the  existence  of  special  damage. 

(1)  Owen,  51  ;   Noy,  35.  1  Sm.  L.  C. 

(2)  In  note  to  Harman  v.  TajyjHft)-  (5)  1  E.  R.  392  (1  T.  R.  74N). 
.den,  6  R.  R.  346,  w.  (I  East,  5(33).  (6)  2  Camp.  173. 

(3)  6  R.  B.  350,  n.  (1  East,  567,  n,).  (7)  1  R.  R.  706  (3  T.  R.  292). 

(4)  2    Ld.  Ray.  938  ;    3    ih.  320 ; 
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(TiNDAL,  Ch.  J. :  The  plea  must  be  an  answer  to  the  action ;       smith 
there  is  no  such  thing  as  a  plea  to  the  damages.)  Thomas. 

Talfonrd,  in  reply  ; 

The  older  authorities  on  the  subject  of  the  allegation  of  malice 
are  much  shaken  by  M'Pherson  v.  Daniels,  where  Mercer  v. 
S])ark8  being  *cited,  Parke,  J.,  said,  **  That  was  after  verdict,  [  ••^Tt)  ] 
and  malice  must  have  been  proved  at  the  trial."  At  all  events, 
malice  must  be  implied  on  this  declaration ;  and  then  the  objec- 
tion to  the  plea  is,  that  it  does  not  confess  or  deny  the  malice, 
and  therefore  affords  no  answer  to  the  gist  of  the  action.  The 
question  is,  not  whether  the  statement  made  by  the  defendant  is 
true,  or  whether  he  believed  it  to  be  true ;  but  whether  it  was  spoken 
on  a  lawful  occasion,  bond  fide,  and  without  malice.  In  Pitt  v. 
Donovan  (i),  in  an  action  for  slander  of  title  conveyed  in  a  letter 
to  a  person  about  to  purchase  the  estate  of  plaintiff,  imputing 
insanity  to  Y.,  from  whom  the  plaintiff  purchased  it,  and  that 
the  title  would,  therefore,  be  disputed,  per  qnod  the  vendee  refused 
to  complete  the  purchase ;  it  was  held  that  the  defendant,  who 
had  married  the  sister  of  Y.,  who  was  heir-at-law  to  her  brother 
in  the  event  of  his  dying  without  issue,  was  not  to  be  considered 
as  a  mere  stranger;  and  that  the  question  for  the  jury  was,  not 
whether  they  were  satisfied  as  men  of  good  sense  and  good 
understanding  that  Y.  was  insane,  or  that  the  defendant  enter- 
tained a  persuasion  that  he  was  insane,  upon  such  grounds  as 
would  have  persuaded  a  man  of  sound  sense  and  knowledge  of 
business ;  but  whether  he  acted  bond  fide  in  the  communication 
^hich  he  made,  believing  it  to  be  true,  as  he  judged  according 
to  his  own  understanding,  and  under  such  impressions  as  his 

situation  and  character  were  likely  to  beget. 

Cur,  adv,  cult. 
TiNDAL,  Ch.  J. : 

The  argument  in  this  case  has  turned  principally  on   the 
special  demurrer  to  the  second  plea.     For  as  to  the  third  plea, 
which  is  pleaded,  not  to  the  action,  but  to  the  special  damage 
only,  we  held  it  to  be  *insuflScient,  as  the  argument  was  pro-       [  '.sso  ] 
ceeding  before  us.      The  allegation  of    special  damage  in  a 

(1)  14  R.  R.  53o  (1  M.  &S.  039). 
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Smith  declaration  of  slander  is  intended  only  as  notice  to  the  defen- 
Thomas,  dant,  in  order  to  prevent  his  being  taken  by  surprise  at  the  trial. 
Where  the  words  are  actionable  in  themselves,  it  is  not  the  gist 
of  the  action,  but  a  consequence  only  of  the  right  of  action.  If 
the  plaintiff  proves  his  special  damage,  he  may  recover  it ;  if  he 
fails  in  proving  it,  he  may  still  resort  to,  and  recover,  his  general 
damages.  A  traverse,  therefore,  of  such  an  allegation  is  imma- 
terial and  improper,  as  a  finding  upon  it  either  way  will  have  no 
effect  as  to  the  right  to  the  verdict. 

With  respect  to  the  second  plea,  it  avers  in  substance,  that  the 
words  complained  of  in  the  declaration  were  spoken  in  the  course 
of  a  confidential  communication  between  the  defendant  and  a 
person  who  had  made  inquiries  respecting  the  solvency  and  state 
of  affairs  of  the  plaintiff,  whom  the  inquirer  was  then  about  to 
trust  in  the  course  of  his  trade  and  business ;  and  it  further 
'  avers,  that  at  the  time  of  his  speaking  the  words  in  question,  he, 

the  defendant,  firmly  believed  the  same  and  each  of  them  to  be 
true.  To  this  plea  the  plaintiff  has  demurred,  and  has  assigned 
several  causes  of  special  demurrer.  The  two  points,  however, 
which  have  been  relied  on  in  argument  before  us  are  these: 
first,  that  the  plea  amounts  to  the  general  issue,  and  is,  on  that 
acc6unt,  bad ;  and,  secondly,  that  the  defendant  has  not,  by  the 
allegations  in  his  plea,  sufficiently  negatived  that  the  speaking 
of  the  words  was  accompanied  with  malice  in  fact,  so  as  to 
constitute  a  legal  answer  to  the  action. 

It  is  unnecessary  to  give  any  opinion  on  the  first  objection, 
because,  upon  the  ground  of  the  second,  we  think  the  plea  is 
insufficient  in  law.  The  ground  of  defence,  intended  to  be  set 
up  by  the  defendant,  is,  that  the  words  were  spoken  on  an  occa- 
[  *38i  ]  sion  in  which  the  ^exigencies  of  society  demand  that  there  should 
be  the  unlimited  right  to  make  inquiry  on  the  one  hand,  and  the 
unlimited  freedom  to  communicate  on  the  other,  such  communi- 
cation being  made  without  any  malice  against  the  plaintiff. 
There  can  be  no  doubt  that  where  such  an  occasion  occurs,  and 
there  is,  in  the  making  of  the  communication,  the  absence  of 
express  malice,  or  malice  in  fact,  the  law  holds  the  communica- 
tion to  be  innocent,  and  to  give  no  right  of  action  to  the  plaintiff. 
In  order,  however,  to  constitute  such  a  defence  in  any  case,  both 
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circumstances  must  be  found  to  concur:  and  after  the  just  occa-       Smith 
sion  for  the  communication  has  appeared  in  proof,  the  issue      thohas. 
must  depend  on  the  existence  or  absence  of  express  malice 
against  the  plaintiff.     The  question,  therefore,  upon  the  present 
plea  is,  whether  it  states  with  sufficient  certainty  both  the  cir- 
cumstances above  mentioned.     So  far  as  relates  to  the  occasion 
of  publishing  the  libel,  the  statement  in  the  plea  appears  to  us 
to  be  free  from  any  sound  objection.     The  publication  is  alleged 
to  have  taken  place  in  the  course  of  a  confidential  communication 
between  one  tradesman  and  another,  as  to  the  solvency  of  a  third 
person,  whom  the  inquirer  was  about  to  trust.    If  such  communi- 
cations are  not  protected  by  the  law  from  the  danger  of  vexatious 
litigation  in  cases  where  they  turn  out  to  be  incorrect  in  fact,  the 
stability  of  men  engaged  in  trade  and  commerce  would  be  exposed 
to  the  greatest  hazard,  for  no  man  would  answer  an  inquiry  as 
to  the  solvency  of  another.    But  then  comes  the  question  as  to 
the  other  fact,  which  is  essential  to  complete  the  defence:  was  the 
communication  made  without  any  malice  against  the  plaintiff  ? 
And  we  think  the  plea  is  defective  in  respect  to  its  allegation 
on  this  point.    The  plea  neither  expressly  denies  malice,  nor 
states  the  publication  to  have  been  made  honestly  or  bond  fide, 
which  might  have  amounted  to  an  impUed  denial  of  malice.    All 
that  it  ^alleges  is,  that  the  defendant  firmly  believed  the  words       ['*382  ] 
spoken  to  be  true.    Now  this  is  the  denial  of  one  ground  upon 
which  malice  in  fact  might  be  presumed  against  the  plaintiff, 
but  of  one  only.     If  the  plaintiff  could  shew  that  the  defendant 
had  uttered  the  words,  and  had  not  believed  them  to  be  true  at 
the  time  he  uttered  them,  it  would  undoubtedly  be  conclusive 
evidence  of  the  defendant's  malice  against  the  plaintiff.    The 
allegation,  therefore,  in  the  plea,  that  the  defendant  did  believe 
the  words  to  be  true,  negatives  undoubtedly  that  single  ground 
of   malice,  but  no  more.    The  communication,  however,  may 
have  been  malicious  on  various  other  grounds.    Direct  malice 
against  the  plaintiff  may  have  gone  far  in  producing  the  defen- 
dant's belief.    Consistently  with  the  allegation  in  his  plea,  the 
defendant  may  have  sought  out  the  occasion  of  hearing  the 
slander  of  the  plaintiff,  and  again  the  subsequent  occasion  of 
making  the  communication.     These,  and  other  grounds  of  a 
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Smith  malicious  speaking  of  the  words,  would  be  excluded  by  an  espress 
Thomas,  denial  of  malice,  or  the  allegation  that  the  words  were  spoken 
honestly  and  bond  fide.  But  we  think  the  absence  of  malice  in 
fact  against  the  plaintiff  does  not  appear  with  sufficient  certainty 
upon  the  face  of  this  plea ;  and  for  want  of  the  express  or  Implied 
denial  of  it,  we  hold  the  plea  to  be. bad,  and  that  there  must  be 
judgment  for  the  plaintiff  on  the  second  and  third  pleas. 

Judgment  for  plaintiff. 


1836.  HOFFMAN  AND  Another  v^  MARSHALL. 

Nov,  25. 
(2  Bing.  N.  0.  383—391 ;  S.  C.  2  Scott,  559 ;  1  Hodges,  330 ;  5  L.  J.  (N.  S.) 

[  383  ]  C.  P.  70.) 

A  particular  average  loss  was  incurred  by  the  stranding  of  a  lighter 
conveying  goods  from  ship  to  shore :  the  goods  being  insured  free  from 
average,  unless  general,  or  the  ship  should  be  stranded : 

Held,  that  the  insurer  was  not  liable. 

Assumpsit  on  a  policy  of  assurance,  whereby  the  plaintiffs 
caused  themselves  to  be  insured,  lost  or  not  lost^  at  and  from 
Oroningen  to  Rochester,  including  risk  of  craft  to  and  from  the 
ship,  upon  any  kind  of  goods  and  merchandizes,  and  also  upon 
the  body,  tackle,  apparel,  ordnance,  munition,  artillery,  boat, 
and  other  furniture,  of  and  in  the  good  ship  or  vessel  called  the 
PetroneUa  Catheiina;  beginning  the  adventure  upon  the  said 
goods  and  merchandizes  from  the  loading  thereof  on  board  the 
said  ship,  and  so  should  continue  until  the  said  ship,  with  all 
her  ordnance,  tackle,  apparel,  &c.,  and  goods  and  merchandizes 
whatsoever,  should  be  arrived  at  Rochester,  and  the  goods  and 
merchandizes  should  be  there  discharged  and  safely  landed. 
The  said  ship,  &c.,  goods  and  merchandizes,  &c.,  for  so  much  as 
concerned  the  assured,  by  agreement  between  the  assured  and 
assurers  in  that  policy,  were  valued  at  7501,  on  linseed  cakes, 
free  of  particular  average,  unless  the  ship  should  be  stranded. 
Touching  the  adventures  and  perils  which  the  assurers  were 
contented  to  bear,  and  did  take  upon  themselves  in  that  voyage, 
they  were  of  the  seas,  &c.,  and  of  all  other  perils,  losses,  and 
misfortunes  that  had  or  should  come  to  the  hurt,  detriment,  or 
damage  of  the  said  goods  and  merchandizes  and  ship,  &c.,  or 
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any  part  thereof.    And  by  a  certain  memorandum  thereunder     Hoffman 

written,  corn,  fish,  salt,  fruit,  flour,  and  seed,  were  warranted    mabshall. 

free  from  average,  unless  general,  or  the  ship  should  be  stranded ; 

sugar,  tobacco,  hemp,  flax,  hides  and  skins  were  warranted,  free 

from  average,  under  51.  per  cent. ;  and  all  other  goods,  also  the 

ship  and  freight,  were  warranted  *free  from  average,  under  91.       [  •384  ] 

per  cent.,  unless  general,  or  the  ship  should  be  stranded.    And 

by  a  certain  other  memorandum  thereunder  written,  it  was 

declared  that  the  said  insurance  was  on  linseed  cakes,  valued 

at  750Z. 

After  the  usual  averments  of  payment  of  premium,  mutual 
promises,  and  the  loading  and  continuance  of  the  goods  on  board 
the  ship  during  the  voyage,  the  plaintiffs  alleged  that  the  said 
ship  or  vessel,  with  the  goods  on  board  thereof,  departed  and  set 
sail  from  Groningen  on  her  voyage  towards  Rochester :  that  after 
her  departure  from  Groningen,  and  after  her  arrival  at  the  port 
of  Bochester,  and  before  the  said  linseed  cakes  were  safely  landed, 
to  wit,  on  the  29th  of  November,  1884,  the  said  linseed  cakes 
were,  for  the  purpose  of  safely  landing  the  same,  necessarily  and 
unavoidably  taken  by  the  master  of  said  ship  or  vessel  from  and 
out  of  the  same,  and  were  placed  by  him  in  and  on  board  of  a 
certain  lighter  for  the  purpose  of  safely  landing  the  same, 
according  to  the  custom  of  the  port  of  Bochester,  and  the  tenor 
and  effect,  true  intent  and  meaning  of  the  said  policy  of  insur- 
ance ;  which  lighter,  so  having  the  said  linseed  cakes  in  and  on 
board  thereof,  was,  whilst  proceeding  on  the  voyage  for  the 
purpose  of  safely  landing  the  same,  by  and  through  the  force 
and  violence  of  the  winds  and  waves,  and  by  the  perils  and 
dangers  of  the  river  Medway,  and  of  the  waters  thereof,  forced, 
driven,  and  cast  upon  and  against  the  starlings  of  a  certain 
bridge  over  and  across  the  said  river,  and  thereby  became  and 
was  strained,  bulged,  disjointed,  broke,  and  otherwise  damaged, 
insomuch,  that  by  means  thereof,  the  said  lighter  was  wholly 
disabled  from  proceeding  on  the  said  voyage ;  and  afterwards, 
on  the  80th  of  November,  1884,  by  and  through  the  force  and 
violence  of  the  winds  and  waves,  and  by  the  perils  and  dangers 
of  the  river  Medway,  and  of  the  *  waters  thereof,  was  stranded,  [  *^^^  ] 
and  was  forced  down  and  cast  upon  and  against  certain  shoals, 
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Hoffman  and  there  sunk  and  continued  under  water  for  a  long  space  of 
]Kab8hall«  time,  with  the  said  linseed  cakes  on  board  thereof,  whereby 
the  linseed  cakes  became  and  were  greatly  wasted,  destroyed, 
damaged  and  spoiled,  whereby  the  plaintiffs  sustained  an 
average  damage  or  loss  on  the  said  linseed  cakes  to  a  larger 
amount  than  5{.  per  cent,  on  all  the  money  insured  thereon,  to 
wit,  to  the  amount  of  70Z.  by  the  hundred,  whereby  the  defen- 
dant then  became  liable  to  pay  to  the  plaintiffs  a  large  sum  of 
money,  to  wit,  the  sum  of  185Z.,  being  (he  defendant's  proportion 
of  the  said  average  loss  for  and  in  respect  of  the  sum  by  him 
insured  as  aforesaid  ;  of  all  which  premises  the  defendant  after- 
wards, to  wit,  on,  &c.  had  notice.  And  thereupon  the  defendant 
afterwards,  to  wit,  on,  &c.,  in  consideration  of  the  premises, 
promised  the  plaintiffs  to  pay  them  the  said  sum  of  money  on 
request;  yet  the  defendant  had  not,  although  often  requested 
so  to  do,  paid  the  said  sum  of  money,  or  any  part  thereof :  to 
the  damage  of  the  plaintiffs  of  200{. 

Demurrer,  for  that  the  plaintiffs  had,  in  their  first  count,  stated 
a  particular  average  loss  only  on  the  goods  in  the  policy  of 
insurance  in  that  count  mentioned,  without  averring  that  the 
ship  in  that  count  mentioned  was  stranded,  whereas  it  appeared 
by  the  policy  that  the  said  goods  in  the  policy  mentioned,  and 
thereby  insured,  were  free  of  particular  average,  unless  the  ship 
were  stranded  :  also,  that  the  plaintiffs  had  not  averred  the 
performance  of  the  condition  precedent  mentioned  in  the  said 
policy  in  the  first  count  of  the  declaration :  also  that  the  plaintiff 
had  not  stated  in  the  first  count  of  the  declaration  any  such  loss 
of  the  said  goods  in  the  policy  mentioned  as  by  the  terms  of  the 
policy  the  defendant  was  liable  for. 

[  386  ]  Maule,  in  support  of  the  demurrer  : 

The  sole  condition  on  which  the  defendant  has  agreed  to  be 
responsible  for  particular  average  is  the  stranding  of  the  ship : 
conditions  are  to  be  construed  strictly ;  and  as  the  ship  has  not 
been  stranded,  the  defendant  is  not  liable.  The  risk  of  craft 
having  been  included  in  the  policy,  the  attention  of  the  parties- 
must  have  been  called  to  the  point ;  and  if  it  had  been  intended 
thai  the  defendant  should  be  liable  for  particular  average  upon 
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the  stranding  of  a  lighter,  the  condition  would  have  been,  *'  unless     Hofvman 
the  ship,  or  a  lighter,  be  stranded."    But  such  a  condition,  had  .  mabshall. 
it  been  inserted,  might  lead  to  absurd  and  misehievous  conse- 
quences.    The  stranding  of  one  lighter,  without  injury,  would 
let  in  a  particular  average  loss  to  any  extent  incurred  during  the 
voyage  of  the  ship. 

W.  H.  Watson^  contra  : 

The  question  is,  whether  upon  the  whole  of  this  policy  it  can 
be  collected  to  have  been  the  intention  of  the  parties  that  the 
words  ''  unless  the  ship  be  stranded "  should  mean  unless  the 
ship  or  its  lighter  be  stranded ;  and  without  assuming  such  to 
have  been  their  intention,  no  meaning  can  be  attached  to  the 
words  '*  including  risk  of  craft  to  and  from  the  ship."  For 
where  the  policy  contains  no  mention  of  risk  of  craft,  the 
insurers  are  liable  for  a  loss  happening  after  transshipment 
of  goods  into  the  customary  boats  of  the  country:  Stewart  v. 
Bell{l)y  Hurry  v.  Royal  Exchange  Assurance  Company  (2),  Rucker 
V.  London  Assurance  Company  (s).  There  could  be  no  object, 
therefore,  for  including  risk  of  craft,  unless  for  the  purpose  of 
making  the  underwriter  responsible  for  a  particular  average  loss 
upon  the  stranding  of  the  craft  as  well  as  the  ^stranding  of  the  [  *S97  ] 
ship :  that  liability  is  the  risk  included ;  for  almost  all  losses 
in  craft  are  average  losses  occasioned  by  the  stranding  of  the 
craft.  In  Nesbitt  v.  Lushhigton  (4)^  Lord  Kenton  gives  the 
reason  for  confining  the  liability  for  particular  average  to  cases 
where  the  ship  is  stranded.  ''  The  articles  enumerated  are  of  a 
perishable  nature :  as  it  might  be  difficult  to  ascertain  whether 
their  being  damaged  arose  from  any  accident,  or  from  the  nature 
of  the  articles  themselves,  this  memorandum  is  inserted  in  all 
policies,  to  prevent  disputes;  and  by  it  the  underwriters  expressly 
provide  that  they  will  not  pay  any  average  on  these  articles, 
unless  it  be  general  or  the  ship  be  stranded.  When  a  ship  is 
stranded,  then  the  underwriters  agree  to  ascribe  the  loss  to  the 
stranding,  as  being  the  most  probable  occasion  of  the  damages, 

(1)  24  B.   B.   342  (5  B.   &   Aid.  (3)  5  B.  B.  639,  n,  (2  Bos.  &  P. 
238).                                                             432,  «.). 

(2)  6  B.  B.  639  (2  Bos.  &  P.  430).  (4)  2B.B.519,520(4T.B.783,787). 
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HovFMAK  though  the  fact  cannot  always  be  ascertained."  That  reason 
Habbhall.  applies  with  equal  force  to  the  stranding  of  lighters.  If  the 
goods,  in  consequence  of  any  accident  to  the  ship  in  which 
they  were  loaded,  were  in  the  course  of  the  voyage  transferred 
to  a  second  ship,  and  afterwards  a  particular  average  loss 
occurred  by  the  stranding  of  the  second  ship,  the  underwriter 
would  be  liable  for  such  a  loss  :  and  there  is  no  material 
distinction  between  a  transfer  to  a  second  ship  and  a  transfer 
to  a  lighter. 

(TiNDAL,  Gh.  J. :  Then  you  contend  that  a  stranding  of  the 
lighter  would  let  in  an  antecedent  particular  average  loss  in  the 
course  of  voyage,  notwithstanding  the  ship  may  not  have  been 
stranded.) 


The  argument  goes  that  length :  for,  in  a  general  sense,  the  word 
''  craft "  includes  the  vessel  termed  a  "  ship." 

At  all  events,  if  the  stranding  of  the  ship  is  not  to  be  taken  to 
include  the  stranding  of  craft,  the  exemption  of  the  underwriter 
from  liability  to  particular  average  must  be  confined  to  that 
[  ♦388  ]  portion  of  the  voyage  which  is  *performed  by  the  ship  :  and  the 
parties  must  be  taken  to  have  meant  that  the  underwriter  should 
not  be  liable  for  any  particular  average  loss  occurring  on  board 
the  ship,  unless  the  ship  should  be  stranded ;  but  as  he  engages, 
without  exception,  to  be  responsible  for  risk  of  craft  to  and  from 
the  ship,  he  must  answer  for  particular  average  as  well  as  every 
other  loss  occurring  in  craft. 

Matd(\  in  reply : 

The  words  must  be  construed  in  their  plain  and  popular  sense ; 
and,  according  to  that,  the  underwriter  is  not  to  be  liable  for 
a  particular  average  loss  unless  the  ship  be  stranded,  and  by  no 
violence  of  construction  can  a  lighter  be  called  a  ship.  Nor  will 
this  view  of  the  contract  exclude  from  their  due  effect  the  words 
"  including  risk  of  craft ;  "  for  they  would  cover  a  total  loss  by 
craft,  although  an  average  loss  is  excluded  by  the  condition  as  to 
stranding.     In  Stetmrt  v.  Bell,  and  Hun-y  v.  Rot/al  Exchange 
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Assurance  Company,  there  was  no  warranty  against  particular      Hoffman 

average*    Great  inconvenience  and  increased  risk  would  attend    mabshall. 

the  construction  attempted  by  the  plaintiff.    If  a  boat  conveying 

goods  on  board  were  stranded  without  damage,  and  during  the 

Subsequent  voyage  a  heavy  loss  were  incurred  in  the  way  of 

particular  average,  the  underwriter  would  be  responsible  for  the 

whole,  notwithstanding  the  ship  might  never  have  been  stranded, 

and  notwithstanding  his  express  stipulation  to  be  exempt  from 

liability  unless  the  ship  were  stranded. 

Cnr.  adv.  vult. 

TiNDAL,  Ch.  J. : 

This  action  is  brought  upon  a  policy  of  insurance  on  goods 
loaded  on  board  the  ship  PetroneUa  Catherinay  on  a  voyage  from 
Groningen  to  Rochester,  ''  including  risk  of  craft  to  and  from  the 
ship."  The  risk  upon  the  goods  is  described  in  the  usual  *terms,  [  *389  ] 
to  begin  from  the  loading  of  the  goods  and  merchandise  on  board 
the  said  ship,  and  to  continue  ''  until  the  same  should  be  dis- 
charged and  safely  landed ; "  and  in  the  body  of  the  policy  a 
clause  is  inserted  that  the  goods  should  be  valued  at  750Z.  in 
linseed  cakes,  ''free  of  particular  average,  unless  the  ship  be 
stranded."  There  is  also  the  usual  memorandum  at  the  foot 
of  the  policy.  The  loss  is  described  in  the  declaration  to  have 
taken  place  after  the  ship's  arrival  at  the  port  of  Bochester,  and 
before  the  linseed  cakes  were  safely  landed,  by  reason  of  the  same 
having  been  put  into  a  lighter  for  the  purpose  of  being  safely 
landed,  and  the  lighter  striking  against  the  starlings  of  Bochester 
Bridge  and  being  afterwards  stranded,  in  consequence  whereof 
the  plaintiffs  sustained  an  average  loss  upon  the  linseed  cakes  to 
a  larger  amount  than  51.  per  cent,  on  the  monies  insured  on  the 
same:  and  whether,  upon  this  policy,  in  consequence  of  the 
lighter  having  been  stranded,  the  plaintiff  is  entitled  to  recover 
the  particular  average  loss,  is  the  question  which  has  been  argued 
before  us  upon  a  demurrer  to  the  declaration ;  and  we  are  all  of 
opinion  that  the  plaintiff  cannot  recover  for  this  loss.  The  words 
of  the  warranty  in  question  are  general,  with  one  single  excep- 
tion ;  the  assured  expressly  warrants  the  linseed  cakes  *^  to  be 
free  of  particular  average,"  with  the  single  exception,  ''unless, 
the  ship  be  stranded ; "  and,  taking  the  latter  words  to  be  worda 
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HoFFMAK  of  condition,  and  that  the  policy  is  opened  to  cover  any  particular 
Mab^all.  average  loss  on  the  goods  if  the  condition  has  happened,  according 
to  the  well  established  doctrine  on  this  head,  it  would  be  enoogfa 
to  say,  that  the  condition  specified  has  never  taken  place ;  for  the 
ship  has  not  been  stranded,  and  the  warranty  remains  in  fall 
force ;  that  is,  a  general  warranty  against  liabiUty  for  an  average 
loss.  And  we  cannot  bat  think  that  if  the  parties  had  intended 
[  *390  ]  the  ^warranty  against  particular  average  loss  not  to  have  been 
a  general  warranty,  but  a  warranty  limited  to  partial  losses 
happening  whilst  the  goods  were  on  board  the  ship,  that  they 
would  have  so  stated  it ;  the  more  especially,  because  the  risk 
of  the  underwriters  is  by  the  very  terms  of  the  policy  expressly 
made  to  continue  until  the  goods  be  safely  landed.  For  as  the 
warranty  against  particular  average  loss  follows  in  the  same 
policy,  without  any  express  limitation  as  to  its  duration,  it  must, 
upon  ordinary  rules  of  construction,  be  construed  as  co-extensive 
with  the  risk  which  the  underwriters  had  taken  upon  themselves ; 
that  is,  it  is  a  warranty  until  the  goods  be  safely  landed.  And 
again,  the  parties  having  before  made  express  mention  of  risk 
of  craft  as  well  as  risk  of  ship,  they  would  have  made  the  excep- 
tion wider,  by  extending  it  to  the  stranding  of  craft  as  well  as  the 
stranding  of  the  ship,  if  such  had  been  the  real  intention  of  the 
contract.  Without,  however,  entering  into  the  discussion  of 
the  particular  difficulties  which  have  been  stated  as  likely  to 
arise  by  adopting  the  construction  contended  for  by  the  assured, 
it  seems  to  us  sufficient  to  observe  that  it  would,  if  adopted,  very 
much  increase  the  liability  of  the  underwriters.  The  stranding 
of  a  lighter,  in  the  legal  technical  sense  of  the  word  ''  stranding," 
is  an  event  of  very  frequent  occurrence  on  a  fiat  shore.  The  mere 
taking  of  the  ground,  and  remaining  there  a  short  time,  and  th^i 
getting  off  again,  would  be  held  a  stranding;  and  if  such  an 
occurrence  were  to  have  the  effect  of  making  the  underwriter 
liable  for  all  the  small  and  trivial  damage  occasioned  to  the 
articles  enumerated  in  the  memorandum  at  the  foot  of  the  policy 
(which  is  the  same  warranty  in  terms  as  the  present),  it  would 
involve  them  in  much  litigation :  if  it  were  to  have  the  larger 
effect,  as  contended  for  in  argument  by  the  plaintiffs'  counsel, 
[  *39i  ]      of  letting  in  all  former  partial  losses  ^incurred  whilst  the  articles 
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vfere  on  board  the  ship,  the  consequences  would  be  still  more     Hoffman 
alarming.  Mabshall. 

Upon  the  whole,  we  think  the  partial  loss  described  in  the 
declaration  is  not  covered  by  the  policy,  and,  therefore,  give 

Jud{jmentfor  the  defendant. 


JACKSON  V.  ADAMS  (1).  i«36. 

<2  Bing.  N.  C.  402—409 ;  S.  0.  2  Scott,  699 ;  1  Hodges,  339 ;  5  L.  J.  (N.  S.)  

C.  P.  79.)  [  402  ] 

The  property  of  the  bell-ropes  of  a  parish  church  is  in  the  church- 
wardens of  the  parish:  it  is  not  actionable,  therefore,  to  say  of  a 
churchwarden,  that  he  stole  the  bell-ropes  of  his  own  parish. 

The  second  count  of  the  declaration  stated,  that  before  the 
time  of  the  committing  the  grievances  by  the  defendant  as  next 
thereinafter  mentioned  the  plaintiff  had  been  in  a  certain  parish 
office,  to  wit,  one  of  the  churchwardens  of  the  parish  of  Stoke 
Oabriel  in  the  county  of  Devon,  and  during  the  plaintiff's  con- 
tinuance in  such  his  office  had  always  faithfully  and  honestly 
demeaned  himself  in  his  said  office  of  churchwarden;  never- 
theless the  defendant,  well  knowing  the  premises,  but  devising 
and  maliciously  intending  not  only  to  injure  the  plaintiff  in  his 
Baid  good  name,  fame,  credit,  and  reputation,  with  and  amongst 
aU  his  neighbours  and  other  good  and  worthy  subjects  of  this 
realm,  and  to  cause  it  to  be  suspected  and  believed  by  those 
neighbours  and  subjects,  that  the  plaintiff  had  been  and  was 
guilty  of  the  misconduct  and  offences  thereinafter  mentioned  to 
have  been  charged  upon  and  imputed  to  him,  and  had  grossly 
misconducted  himself  as  churchwarden  as  aforesaid,  and  to  vex, 
harass,  and  oppress  the  plaintiff,  heretofore,  to  wit,  on  the  1st  of 
April,  1884,  in  a  certain  discourse  which  the  defendant  then  had 
with  the  plaintiff  in  the  presence  and  hearing  of  divers  good  and 
*worthy  subjects  of  this  realm,  of  and  concerning  the  plaintiff,  [  '^os  ] 
and  of  and  concerning  the  conduct  of  the  plaintiff  as  such  church- 
warden as  aforesaid,  uttered  the  following  words,  ''  Who  stole  the 

(1)  Cited  in  judgment  of  Huddlestox,  B.,  in  Lemon  v.  Simmons  (1888) 
57  L.  J.  Q.  B.  260,  263.— B.  C. 
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Jackbok  parish  bell-ropes,  you  scamping  rascal?*'  (meaning  that  the 
Adajcb.  plaintiff  had,  whilst  in  the  said  office  of  churchwarden  as  afore- 
said, been  guilty  of  stealing  bell-ropes,)  and  the  said  subjects 
of  our  said  lord  the  King  then  understood  that  that  was  the 
meaning  of  the  said  words. 

No  special  damage  was  alleged. 

In  order  to  prove  the  malicious  speaking  of  the  words,  the 
plaintiff  produced  at  the  trial,  a  judgment  which  he  had  obtained 
in  an  action  against  the  defendant  for  slanderous  words  spoken 
by  the  defendant  of  the  plaintiff,  at  a  former  time,  when  describing 
the  transaction  to  which  the  present  words  related;  in  which 
judgment  the  words  then  spoken  by  the  defendant  were  stated  to 
be,  that  the  plaintiff  had  fraudulently  sold  the  bell-ropes  whilst 
he  was  in  the  office  of  churchwarden,  for  a  much  smaller  sum 
than  he  had  given  for  them,  and  had  thereby  cheated  the  parish. 

It  was  objected  at  the  trial,  that  evidence  of  what  appeared  in 
the  former  action  ought  not  to  have  been  received ;  that  there 
was  no  sufficient  proof  that  the  words  had  been  spoken  of  the 
plaintiff  in  the  capacity  of  churchwarden,  and  that,  therefore, 
the  allegations  of  the  declaration  were  not  sustained :  Sellers 
V.  Ti7Z(i),  Ayre  v.  Craven  (2) ;  but  that,  if  the  words  were  so 
spoken,  the  action  was  not  maintainable,  the  property  of  the 
bell-ropes  being  vested  in  the  churchwarden,  who  consequently 
could  not  be  capable  of  stealing  them. 

The  evidence  was  received,  and  a  verdict  was  found  for  the 
plaintiff,  with  leave  for  the  defendant  to  move  to  enter  a  nonsuit 
instead. 

[  404  ]  Erie  moved  accordingly  in  Easter  Term  ;  also  to  arrest  the 

judgment,  on  the  ground  that  the  situation  of  churchwarden  was 
not  an  office  in  respect  of  which  an  action  of  slander  would  lie ; 
and  that  at  all  events  words  spoken  in  respect  of  an  officer  are 
not  actionable  unless  spoken  while  the  party  is  in  office :  Com. 
Dig.  Action  on  the  Case  for  defamation  :  Tuthill  v.  Milton  (3). 

The  Court  thought  that  the  evidence  had  been  properly 
received,  but  granted  a  rule  nisi  on  the  other  points. 

(1)  4  B.  &  C.  655.  (3)  Yelv.  158. 

(2)  41  R.  E.  359  (2  Ad.  &  E.  2). 
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[After  argument,  the  Court  took  time  for  consideration.] 

TiNDAL,  Ch.  J. : 

In  this  case  the  verdict  for  the  plaintiff  was  given  upon  the 
second  count  of  the  declaration,  "^and  the  question  before  us  has 
arisen  on  a  rule  nisi  for  entering  a  nonsuit  by  the  leave  of  the 
learned  Judge  who  tried  the  cause,  or  for  arresting  the  judgment. 
As  to  the  latter  ground  of  the  motion,  it  has  been  objected  by 
the  defendant,  that  the  second  count  of  the  declaration  shews  no 
cause  of  action,  inasmuch  as  the  words  therein  stated  do  not 
impute  to  the  plaintiff  the  commission  of  any  indictable  offence. 
And  we  agree,  upon  the  authorities  collected  by  Hawkins,  in  his 
Pleas  of  the  Crown,  chapter  Appeals,  s.  44,  that  an  indictment 
for  larceny  could  not  be  supported  against  a  churchwarden,  for 
stealing  the  bell  ropes  of  the  parish  church  of  which  he  is  the 
churchwarden.  For  as  it  is  laid  down  in  that  book,  he  has  the 
possession  of  the  goods  of  the  church,  in  contradistinction  to 
the  mere  charge  of  goods,  such  as  a  butler  or  cook  have  of  their 
master's  goods. 

At  the  same  time,  as  the  second  count  of  the  declaration  does 
not  import  on  the  face  of  it,  that  the  churchwarden  stole  the 
bell-ropes  of  the  church  whereof  he  was  warden,  but  generally 
that  he  stole  bell-ropes;  we  see  no  ground  for  arresting  the 
judgment  upon  the  objection  taken  to  that  count. 

As  to  the  application,  however,  for  entering  a  nonsuit,  we 
think  the  rule  must  be  made  absolute.  The  second  count  of  the 
declaration  contains  an  averment  by  way  of  innuendo,  ^'  that  the 
plaintiff,  whilst  in  his  said  office  of  churchwarden,  had  been 
guilty  of  stealing  ropes,  and  that  the  subjects  of  our  lord  the 
King  then  understood  that  that  was  the  meaning  of  the  said 
words."  Now,  some  innuendo  was  absolutely  necessary  in  this 
case,  in  order  to  make  the  words  actionable ;  for  the  words  being 
put  interrogatively,  unless  there  was  an  averment  that  they  were 
intended  as  a  charge  against  the  plaintiff,  there  would  be  no 
imputation  of  a  criminal  offence  having  been  committed  by  him  ; 
and  in  such  innuendo  the  word  "  stealing "  cannot  *by  any 
reasonable  intendment  have  any  other  meaning  than  that  of  the 
commission  of  the  offence  of  larceny.    But  the  innuendo  so  stated 
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Jackson  in  the  declaration  was  not  only  not  supported,  but  was  negatived 
ADAjfB.  by  the  plaintiff's  own  evidence  given  at  the  trial ;  for  in  order  to 
prove  the  malicious  speaking  of  the  words  in  question,  the  plaintiff 
produced  a  judgment  which  he  had  obtained  in  an  action  against 
the  defendant  for  slanderous  words  spoken  by  the  defendant  of 
the  plaintiff  at  a  former  time,  when  describing  the  very  same 
transaction  to  which  the  present  words  relate;  in  which  judg- 
ment the  words  then  spoken  by  the  defendant  were  stated  to  be, 
that  the  plaintiff  had  fraudulently  sold  the  bell-ropes  whilst  he 
was  in  the  office  of  churchwarden,  for  a  much  smaller  sum  than 
he  had  given  for  them,  and  thereby  cheated  the  parish. 

This  evidence  disproved  the  averment  in  the  declaration  that 
the  defendant  intended  to  charge  him  with  stealing  the  ropes ; 
and  shewed,  conclusively,  that  the  defendant  had  used  the  word 
'*  stealing"  in  a  very  different  sense  from  that  in  which  it  is 
generally  understood,  and  in  which  he  averred  that  it  was  used 
in  the  innuendo ;  and  that  he  intended  only  to  impute  to  him 
that  he  had  defrauded  the  parish.  Upon  this  ground  we  think 
the  plaintiff  himself  shewed  that  he  had  no  case  for  the  jury,  and 
that  a  nonsuit  must  be  entered. 

Rule  absolute  f 01'  entering  a  twnmdt. 


1836.  TARPLEY,  Clerk,  v.  BLABEY. 

Jun,  13. 
(2  Bing.  N.  C.  437—443;  S.  C.  2  Scott,  642  ;  1  Hodges.  414  ;  5  L.  J.  (N.  S.) 

[  437  ]  C.  P.  83  ;  at  N.  P.  7  C.  &  P.  395.) 

1.  A  libellous  paper,  in  the  handwritiiig  of  the  defendant,  found  in 
the  house  of  the  editor  of  a  newspaper  in  which  the  libel  comphuned  of 
appeared,  is  admissible  in  evidence  against  the  defendant,  notwith- 
standing several  parts  of  it  have  been  erased,  and  are  omitted  in  the 
newspaper,  provided  the  passages  erased  do  not  qualify  the  libel. 

2.  In  order  to  the  admission  in  evidence  of  libels  by  the  plaintiff  in 
mitigation  of  damages,  it  must  be  shewn  with  precision  that  such  libels 
relate  to  the  libels  by  the  defendant. 

Libel.  The  first  count  of  the  declaration  charged  the  defendant 
with  having  published  in  a  newspaper,  called  the  Northampton 
Free  Press,  on  the  24th  of  November,  1832,  a  letter  which,  after 
insinuating  that  plaintiff  was  illegitimate,  raised  doubts  as  to  his 
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moral  and  religious  conduct,  comparing  him  to  Judas,  holding  Tabplbt 
him  out  as  a  hypocrite,  and  concluding,  by  asking  the  question  blabet. 
what  he  was,  and  answering,  *'a  justice  of  the  peace,  turnpike 
road  commissioner,  a  licensed  game  killer,  a  hark-away  fox- 
hunter,  and,  last,  a  parson."  There  was  a  second  and  third 
count  for  other  libellous  expressions  concerning  the  plaintiff 
painted  on  boards  hanging  out  at  the  defendant's  window,  and 
chalked  by  the  defendant  on  gates. 

At  the  trial  before  Tindal,  Ch.  J.  in  order  to  connect  the  defen- 
dant with  the  publication  in  the  newspaper,  it  was  proved  that 
about  the  time  of  its  appearance  he  had  called  on  the  editor,  and 
a  paper  in  the  defendant's  handwriting  was  produced  by  a  person 
who  had  gone  to  inspect  the  editor's  house  with  a  view  of  taking 
it  on  lease.  This  paper  contained  all  the  libellous  passages  con- 
tained in  the  newspaper,  and  many  others  of  a  more  outrageous 
description,  through  which  some  person  had  drawn  a  pen,  and 
which  were  omitted  in  the  newspaper. 

A  letter  was  also  produced  which  had  been  sent  by  the  defen- 
dant to  the  plaintiff,  in  or  about  the  month  of  September,  1882, 
which  contained  many  of  the  passages  published  in  the  newspaper. 

Objections  made  to  the  admissibility  of  these  two  ^documents       [  *433  } 
being  over-ruled,  they  were  received  in  evidence,  but  only  such 
passages  of  the  latter  were  read  as  corresponded  with  the  libel 
in  the  newspaper. 

The  defendant  then  gave  in  evidence  a  libel  written  by  the 
plaintiff  against  the  defendant,  and  appearing  in  the  same  news- 
paper of  November  24, 1832.  It  was  also  proved  that,  previously 
to  the  publication  of  the  defendant's  libel,  the  plaintiff  had  been 
seen  writing  on  a  gate  the  appellatives  of ''  Oxford  Bob,"  ''Codfish," 
and  others,  as  applicable  to  the  defendant. 

The  defendant  then  proposed  to  shew  that  the  plaintiff  had 
circulated  the  following  libel  against  the  defendant :  ''  The 
following  verses  were  found  in  a  village  about  seven  miles  from 
Northampton,  and  are  supposed  to  refer  to  the  expected  death  of  a 
notorious  old  scoundrel  living  in  it,  and  intended  for  his  epitaph, — 

**  Here  lies  old  Oxford  Bob,  a  noted  liar, 
Waiting  the  vengeance  of  eternal  fire; 
His  numerous  crimes,  what  mortal  tongue  can  tell, 
Bogue,  cheat,  hypocrite,  vagabond,  and  infidel." 
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Tabplet      But  as  the  time  when  it  appeared  could  not  be  spoken  to  with 

Blabby.      ft^y  precision,  and  it  was  not  otherwise  connected  with  the 

defendant's  libel,  the  learned  Chief  Justice  rejected  the  evidence 

on  the  authority  of  May  v.  Brown  (i),  and  a  verdict  was  found 

for  the  plaintiff,  with  408.  damages. 

Adams,  Serjt.,  moved  for  a  new  trial,  on  the  ground  of  the 
improper  reception  and  rejection  of  evidence : 

The  paper  in  the  defendant's  handwriting,  found  in  the  editor*s 
house,  ought  not  to  have  been  received,  because  the  passages 
through  which  a  pen  had  been  drawn,  not  appearing  in  the 
newspaper,  it  must  be  presumed  the  editor  had  struck  them  out 
in  the  exercise  of  his  discretion ;  if  so,  the  document  committed 
to  print  was  not  the  document  authorised  by  the  defendant,  and 
[  *439  ]  Hhe  editor  alone  was  responsible  for  its  publication.  In  Adams 
V.  Kelly  (2),  in  order  to  shew  that  a  defendant  had  caused  and 
procured  a  printed  libel  to  be  inserted  in  a  newspaper,  a  reporter 
to  a  public  newspaper  proved  that  he  had  given  a  written  state- 
ment to  the  editor  of  the  newspaper,  the  contents  of  which  had 
been  communicated  by  the  defendant  for  the  purpose  of  such 
publication,  and  that  the  newspaper  then  produced  was  exactly 
the  same,  with  the  exception  of  one  or  two  slight  alterations,  not 
affecting  the  sense ;  it  was  held,  that  what  the  reporter  published, 
in  consequence  of  what  passed  with  the  defendant,  might  be  con- 
sidered as  published  by  the  defendant,  but  that  the  newspaper 
could  not  be  read  in  evidence  without  producing  the  written 
account  delivered  by  the  witness  to  the  editor. 

Then,  the  defendant's  letter,  sent  in  the  month  of  September, 
could  not  be  evidence  of  his  having  sanctioned  a  publication 
which  appeared  so  long  after  as  the  month  of  November. 

And  the  libel,  published  by  the  plaintiff,  ought  to  have  been 
admitted  in  mitigation  of  damages.  In  May  v.  Brown,  the  libels 
by  the  plaintiff,  the  evidence  of  which  was  rejected,  were  not  only 
not  connected  with  the  defendant's  libel,  but  appeared  to  have 
been  published  subsequently.  Here  the  plaintiff's  libel  was  one 
of  a  series  between  him  and  the  defendant ;  it  was  not  shewn  to 
have  been  published  subsequently  to  the  defendant's  ;  and  if  the 

(1)  3  B.  &  C.  113.  (2)  27  B.  B.  739  (1  By.  &  M.  157). 
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defendant  had  been  allowed,  as  he  proposed,  to  recall  the  witness     Tabplbt 
who  spoke  to  it,  he  would  have  proved  that  it  preceded.    In  that      blabet. 
case  the  damages  could  not  have  exceeded  one  farthing,  and 
the  Chief  Justice  would  have  certified  to  deprive  the  plaintiff 
of  costs, 

(TiNDAL,  Gh.  J. :  Where  two  parties  have  been  libelling  each 
other,  I  rlither  think  I  should  let  the  loss  fall  where  the  law 
casts  it.) 

But  the  authority  of  May  v.  Brown  has  been  doubted ;  and  on 
the  day  in  which  this  *cause  was  tried,  Dbnman,  Gh.  J.,  in       [  •440  ] 
another  libel  cause,  received  evidence  of  libels  written  by  the 
plaintiff  against  the  defendant. 

{Kelly ^  amicus  cnri<e:  Those  libels  were  connected  with  the 
libel  which  was  the  subject  of  the  action.) 

TiNDAL,  Ch.  J. : 

I  think  no  ground  has  been  laid  for  granting  a  rule.  The 
grounds  taken  are,  that  evidence  has  been  improperly  admitted 
and  improperly  rejected.  As  to  the  admission,  the  objection  is, 
first,  that  a  letter  in  the  handwriting  of  the  defendant,  which 
there  was  reasonable  ground  to  think  had  been  sent  by  the 
defendant  to  the  plaintiff,  ought  not  to  have  been  received ;  and, 
secondly,  that  the  document  from  which  the  libel  in  the  news- 
paper was  printed  ought  not  to  have  been  received,  because  it 
had  been  altered  by  the  editor,  and  did  not  correspond  with  what 
appeared  in  print.  It  may  be  convenient  to  consider  the  latter 
objection  first.  As  to  that,  the  evidence  was,  that  the  defendant 
had  called  at  the  house  of  the  editor  and  had  made  a  communi- 
cation ;  that  afterwards,  the  house  was  to  be  let,  and  a  person 
about  to  take  it  having  entered  to  look  at  the  premises,  found  a 
paper  in  the  handwriting  of  the  defendant,  from  which  it  was 
manifest  the  libel  in  the  newspaper  had  been  printed ;  and  it  is 
objected,  that  a  pen  having  been  drawn  through  several  parts 
of  this  paper  which  were  not  printed,  the  parts  printed  in  the 
newspaper  were  not  published  by  the  defendant.     But  if  the 
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Tabplbt  defendant  authorised  the  printing  of  the  libel  in  its  larger  and 
Blabet.  more  offensive  form,  he  gave  the  minor  authority  to  print  the 
less  offensive  parts  of  it.  The  case  would  be  different  if  any 
qualifying  expressions  had  been  left  out;  but  that  was  so  far 
from  being  the  case,  that  the  printer,  manifestly  for  his  own 
security,  had  omitted  only  the  most  hazardous  passages.  The 
publication,  therefore,  of  the  libel  set  out  in  the  first  count  was 
[  *44i  ]  sufSciently  proved.  As  to  the  letter  produced  *by  the  plaintiff 
it  was  in  the  handwriting  of  the  defendant.  I  agree  that  the 
time  when  it  came  to  the  hands  of  the  plaintiff  was  not  very 
accurately  made  out;  but  it  was  delivered  at  his  house  some 
time  in  1882,  and  it  is  singular  that  many  passages  in  it  coincide 
with  the  paper  found  in  the  printing-of&ce,  although  there  are 
other  passages  not  the  same.  How  could  I  reject  evidence  that, 
about  the  time  of  the  publication  in  the  newspaper,  a  passage  of 
the  same  kind,  in  the  handwriting  of  the  defendant,  was  sent  to 
the  plaintiffs  house  ?  I  therefore  allowed  so  much  of  the  letter 
to  be  read  as  applied  to  the  passages  printed  in  the  newspaper, 
and  the  admission  of  that  evidence  is  not  subject  to  any  degree 
of  just  observation. 

With  respect  to  the  rejection  of  evidence,  as  far  as  the  libel  in 
the  newspaper  was  concerned,  a  libel  on  the  other  side  was 
admitted,  for  the  newspaper  itself  contained  a  letter  from  the 
plaintiff,  casting  imputations  on  the  defendant.  However,  there 
were  also  a  series  of  offensive  publications  on  both  sides,  by 
placards  and  writing  on  gates ;  and  it  is  said,  that  the  evidence 
of  those  which  proceeded  from  the  plaintiff  ought  to  have  been 
admitted.  But,  according  to  the  true  construction  of  the  case  of 
May  V.  Brown,  it  was  incumbent  on  the  defendant  to  shew  that 
the  libels  by  the  plaintiff  were  connected  with  the  libels  proceeding 
from  the  defendant.  Lord  Tenterden  only  admitted  evidence 
of  libels  from  the  other  party  on  the  ground  that  they  tended 
to  provoke  the  defendant ;  and  if  that  had  not  appeared,  the 
evidence  had  been  rejected.  And  what  was  said  by  Lord  Dbnman 
the  other  day  does  not  affect  the  rule  laid  down  in  that  case. 
Then,  was  it  proved  that  the  boards  hung  out  by  the  plaintiff,  or 
the  chalking  on  gates,  could  have  led  to  the  libels  published  by 
the  defendant?    The  witness  who  was  called  to  establish  that 
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point,  said  he  could  not  speak  to  the  time  of  the  publication  within     Tabplet 


V. 


a  twelvemonth,  and  I  rejected  the  ^evidence  because,  upon  the      blabet. 

whole,  it  appeared  the  publication  was  subsequent  to  the  defen-      [  *442  ] 

dant's  libel.    It  is  possible  I  might  have  objected  to  the  witness 

being  recalled  to  speak  to  the  time  of  publication,  after  hearing 

the  objection  and  the  argument  upon  it ;  but  that  is  the  ordinary 

course  upon  such  an  occasion.    After  all,  the  enquiry  is,  whether 

the  damages  shall  be  reduced  from  forty  shillings  to  a  farthing, 

for  it  would  not  promote  the  attainment  of  justice  to  grant  a  new 

trial ;  and  if  the  damages  had  been  a  farthing,  I  rather  think, 

where  parties  have  been  libelling  each  other,  I  should  let  the  loss 

fall  where  the  law  throws  it. 

Park,  J. : 

One  objection  taken  on  the  part  of  the  defendant  is,  that 
because  the  printer  struck  out  the  strong  passages  of  the  libel, 
he  was  liable  for  the  publication,  and  not  the  defendant.  I  do 
not  agree  in  that  position,  for  which,  indeed,  no  authority  has 
been  cited.  It  would  have  been  different  if  the  printer  had 
struck  out  a  qualifying  expression:  but  the  defendant  is  not 
exonerated  because  the  editor,  in  his  caution,  has  omitted  the 
sbronger  passages.  The  defendant's  letter  was  properly  received 
as  evidence  of  the  animus  by  which  he  was  actuated.  But  the 
main  point  urged  arises  on  the  principle  established  by  the  case 
of  May  V.  Brown.  That  case,  however,  stands  uncontradicted, 
and  was  preceded  by  many  decisions  to  the  same  effect.  In 
Finnerty  v.  Tipper  (i),  Sir  James  Mansfield  held  the  same 
doctrine,  which  was  confirmed  in  Wakley  v.  Johnson  (2). 

Gaselee,  J. : 

I  am  of  the  same  opinion.  The  libel  here  was  published  in 
a  newspaper,  and  the  manuscript  from  which  it  had  been  printed 
was  found  in  the  editor's  house,  in  the  handwriting  of  the  defen- 
dant, corresponding  in  many  passages  with  another  writing  in 
the  defendant's  hand,  sent  by  the  defendant  to  the  *plaintiff.  f  •443  j 
Some  passages  indeed  had  been  struck  out ;  it  did  not  appear  by 
whom ;  but  assuming  this  to  have  been  done  by  the  printer,  it 

(1)  2  Camp.  72.  (2)  27  R.  R.  767  (1  Ey.  &  M.  422). 
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Tabplbt  did  not  exonerate  the  defendant,  or  render  the  manuscript  inad- 
Blabey.  missible  in  evidence,  unless  the  passages  struck  out  were  of 
a  qualifying  nature.  With  respect  to  the  evidence  of  libels  by 
the  opposite  party,  it  is  only  admissible  in  reduction  of  damages, 
when  such  libels  relate  to  the  subject-matter  of  that  published  by 
the  defendant.  In  the  present  case  the  connection  was  not  made 
out,  and,  therefore,  there  is  no  ground  for  disturbing  the  verdict. 

BOSANQUET,  J. : 

I  think  there  should  be  no  rule  in  this  case.  Assuming  that 
passages  were  struck  out  of  the  defendant's  manuscript  by  the 
printer,  the  defendant  is  not  the  less  liable  for  what  was  pub- 
lished, it  being  admitted  that  it  was  not  qualified  by  what  was 
struck  out.  If  I  employ  an  agent  to  do  an  illegal  act,  with 
aggravating  circumstances,  and  he  does  the  act,  omitting  the 
aggravating  circumstances,  I  am  not  the  less  answerable  for  the 
act  itself.  As  to  the  defendant's  letter,  it  was  admissible  to  shew 
the  animus  by  which  he  was  actuated.  Then,  as  to  the  last 
ground  on  which  we  are  asked  to  grant  a  rule,  it  was  not  shewn 
that  the  libels  of  which  the  defendant  proposed  to  give  evidence, 
were  connected  with  those  which  were  the  subject  of  the  action  ; 
and  May  v.  Brown  was  relied  on  as  an  authority  for  rejecting 
them.  If  the  attention  of  the  Chief  Justice  had  been  drawn  to 
the  circumstance  that  the  libels  proceeding  from  the  plaintiff  in 
May  V.  Brown,  were  not  anterior  to  those  published  by  the 
defendant,  and  the  defendant  here  had  been  able  to  prove  that 
Tarpley's  were,  perhaps  they  might  have  been  admissible.  But 
the  attention  of  the  Chief  Justice  was  not  called  to  that  distinc- 
tion ;  and  as  he  says  he  should  not  have  certified  in  the  event 
of  a  verdict  for  a  farthing,  I  think  there  ought  to  be  no  rule. 

Ride  refused. 


1886.       DOE  D.  ROBINS  V.  WARWICK  CANAL  COMPANY. 

(2  Bing.  N.  C.  483—486;  S.  C.  2  Scott,  717.) 

r  joii  1 

'-        -'  Under  a  local  Act,  proprietors  of  lands  were  authorised  to  *' contract 

for,  sell,  and  convey  "  their  lands  to  a  Canal  Company :  such  **  contractst, 
agreements,  sales,  exchanges,  conveyances,  and  assurances  *'  were  to  be 
valid  to  all  intents  and  purposes ;  were  to  be  enrolled  with  the  derk  of 
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the  peace,  and  copies  thereof  to  be  evidence ;  and  upon  payment  of  the 
sum  agreed  on  for  the  purchase  of  lands,  such  lands  were  to  be  vested 
in  the  Canal  Company : 

Held,   that  a    conveyance   of   land    under   this  Act   must    be    in 
writing. 

This  ejectment  was  brought  to  recover  possession  of  the  surface 
soil  over  a  culvert  belonging  to  the  Warwick  Canal  Company, 
who  claimed  to  have  purchased  the  surface  as  well  as  the  sub- 
soil many  years  ago,  under  an  Act  of  the  33  Geo.  III.  (local  and 
public)  for  making  and  maintaining  a  navigable  canal  from 
Warwick  to  Birmingham. 

By  the  twentieth  section  of  that  Act  it  is  enacted,  ''  That  after 
any  parts  of  lands  or  grounds  shall  be  set  out  and  ascertained 
for  making  the  said  canal,  reservoirs,  basins,  and  other  the  pur- 
poses and  conveniences  therein-before  mentioned,  it  shall  be 
lawful  for  every  person  or  persons  who  are  or  shall  be  seised, 
possessed  of,  or  interested  in  any  lands  or  hereditaments  which 
shall  be  set  out  and  ascertained  as  aforesaid,  to  contract  for,  sell, 
and  convey  unto  the  said  Company  of  Proprietors,  or  to  such 
person  or  persons  as  they  shall  nominate  and  appoint,  for  the  use 
of  the  said  navigation,  all  or  any  part  of  such  lands  or  heredita- 
ments which  shall  from  time  to  time  be  set  out  and  ascertained 
as  aforesaid;"  ''that  all  such  contracts,  agi*eements,  sales, 
exchanges,  conveyances,  and  assurances  shall  be  valid  and 
effectual  in  law  to  all  intents  and  purposes  whatsoever,  any  law 
or  statute  to  the  contrary  thereof  in  anywise  notwithstanding;  " 
''  and  that  all  such  contracts,  agreements,  sales,  exchanges,  con- 
veyances, and  assurances  (other  than  those  which  concern  copy- 
hold lands  and  tenements,  or  any  purchase  or  exchange  between 
any^uch  respective  land-owners),  so  as  to  be  made  as  aforesaid, 
shall,  at  the  expense  of  the  said  company  of  proprietors,  be 
enrolled  by  the  *clerks  of  the  peace  of  the  respective  counties  of 
Warwick  and  Worcester  in  which  such  lands  or  hereditaments 
shall  lie ;  and  true  copies  thereof,  signed  by  such  clerks  of  the 
peace  reiqiectively,  shall  be  allowed  to  be  good  evidence  in  all 
Courts  whatsoever : "  and  by  sect.  27,  "  That  upon  payment 
of  such  sum  or  sums  of  money  or  annual  rent  as  shaU  be  con- 
tracted or  agreed  for  between  the  parties,  or  determined  and 
adjusted  by  the  commissioners,  or  any  five  or  more  of  them,  or 
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assessed  by  such  juries  in  manner  respectively  as  aforesaid,  for 
the  purchase  of,  or  satisfaction  for,  any  messuages,  lands,  tene- 
ments, or  hereditaments,  as  aforesaid,  to  the  proprietors  thereof, 
or  other  persons  entitled  to  receive  such  money  or  rent  respec- 
tively, or  legal  tender  thereof  made  to  such  proprietor  or  pro- 
prietors, or  other  person  or  persons,  or  to  the  principal  officer 
or  officers  of  any  such  body  politic,  corporate,  or  collegiate,  at 
any  time  after  the  same  shall  have  been  so  agreed  for,  deter- 
mined, or  assessed,  or  if  he,  she,  or  they  cannot  be  found,  or 
shall  refuse  to  accept  such  money,  or  rent,  upon  payment  thereof 
to  such  person  or  persons  as  the  said  commissioners,  or  any  five 
or  more  of  them,  shall  by  writing  under  their  hands  appoint,  for 
the  use  of,  and  to  be  paid  upon  demand,  without  fee  or  reward, 
to  such  proprietors  or  persons  respectively  as  aforesaid,  then  and 
in  such  case  such  messuages,  tenements,  lands,  and  hereditaments 
respectively,  and  the  fee-simple  and  inheritance  thereof,  shaU  from 
thenceforth  be  vested  in  and  become  for  ever  the  sole  property  of 
tlie  said  Company  of  Proprietors,  to  and  for  the  purposes  of  this 
Act,  but  to  or  for  no  other  use  or  purpose  whatsoever." 

At  the  trial  of  the  cause  the  lessor  of  the  plaintiff  relied  on 
a  series  of  alleged  acts  of  ownership,  and  on  the  absence  of  any 
conveyance  in  writing  from  the  original  owner  of  the  soil  to  the 
Canal  Company. 
A  verdict  having  been  obtained  for  the  lessor  of  the  plaintiff, 
A  rule  nisi  for  a  new  trial  was  obtained  on  the  ground  that  the 
verdict  was  against  the  evidence,  and  that  it  had  not  been  left  to 
the  jury  to  say  whether,  in  the  length  of  time  which  had  elapsed 
since  the  culvert  was  made,  a  conveyance  in  writing  to  the 
defendants  might  not  be  presumed.  The  rule  was  this  day  made 
absolute  on  the  ground  that  the  verdict  was  against  the  evidence ; 
and  on  the  subject  of  the  conveyance, 


TiNDAL,  Ch.  J.  said : 

One  point  for  the  consideration  of  the  jury  was,  whether  there 
had  been  any  valid  contract  for  the  purchase  of  the  land  by  the 
defendants  under  the  Act  of  Parliament.  It  appears  to  me  that, 
upon  the  proper  construction  of  that  Act,  the  contract  for  the 
purchase  of  land  should  be  in  writing,  the  same  as  in  any  other 
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case.    It  does  not  follow,  however,  that  it  was  necessary  for  the       dok  d. 
defendants  to  produce  such  writing.     It  might  be  presumed  from  ^^  ^^ 

the  acts  of  the  parties  and  the  length  of  time  that  had  elapsed,  ^n^^l^^ 
But  that  is  a  question  which  the  jury  should  be  directed  to  con-  Company. 
sider.  Another  question  was,  whether  the  lessor  of  the  plaintiff 
had  established  an  adverse  possession  for  twenty  years.  The 
first  point  was  not  submitted  to  the  jury ;  the  second  was :  but 
upon  that,  we  are  not  satisfied  with  the  finding,  and,  therefore, 
there  must  be  a  new  trial  on  the  ground  that  the  verdict  was 
against  the  evidence. 

Park,  J. : 

Under  this  Act  of  Parliament  the  contract  for  the  purchase  of 
land  should  be  in  writing :  such  a  contract  in  writing  may  be 
presumed,  if  there  be  evidence  to  warrant  the  presumption  ;  but 
that  is  a  question  that  should  be  left  to  the  jury. 

Gaselee,  J.  concurred. 

BOSANQUET,  J. :  l^^^] 

The  contract  required    by  this  Act  of  Parliament  in  s.  27 

must  be  such  a  contract  as  is  competent  to  convey  land  by  the 

general  law.    When  that  contract  is  made  in  writing,  it  vests  the 

land  in  the  Company  in  perpetuity.    It  may,  indeed,  be  presumed ; 

but  that  is  a  question  for  the  jury. 

Rule  absolute; 


CHAPMAN  V.  GATCOMBE.  i8s«. 

Jan.  28. 
(2  Bing.  N.  C.  516-526 ;  S.  C.  2  Scott,  738  ;  1  Hodges,  401 ;  oh.  J.  (N.  S.)  

C.  P.  93.)  [  616  ] 

G.  having  in  1815  purcliased  the  tithe  of  land  of  which  he  was  seised 
in  fee,  in  1816,  by  a  settlement  on  the  marriage  of  his  son,  conveyed  the 
land  to  trustees  for  his  son's  wife,  **  together  with  all  profits,  com- 
modities, advantages,  emoluments,  hereditaments,  and  appurtenances 
to  the  premises  belonging  or  in  an3rwi8e  appertaining,  and  the  reversion, 
&c.,  and  all  the  estate,  right,  title,  interest,  use,  trust,  possession, 
freehold,  inheritance,  reversion,  possibility,  property,  challenge,  claim, 
and  demand  whatsoever  of  him  G.  therein  or  thereto,  or  to  any  part  or 
parcel  thereof : "  Held,  that  the  tithes  did  not  pass  by  this  conveyance. 

IsjUEBrTATUS  assumpsit  for  tithes,  whereof  the  plaintiff  was 
farmer  and  proprietor,  arising  from  lands  in  the  occupation  of 
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Chapman     the  defendant,  and  by  defendant,  at  her  request,  and  by  permis- 
Gatcombg.    sion  of  the  plaintiff,  had,  taken,  and  detained  to  defendant's 
own  use. 

The  plaintiff  claimed  the  tithes  in  right  of  his  wifd,  the  heir  of 
William  Gatcombe,  to  whom  they  had  formerly  belonged. 

W.  Gatcombe  had  purchased  those  tithes  of  the  lay  impro- 
priator, and  took  them  by  a  conveyance  which  bore  date  May, 
1815. 

In  April,  1816,  upon  the  marriage  of  his  son  Joseph  with  the 
defendant,  W.  Gatcombe  conveyed  Gatcombe  House,  forty  acres 
of  land  called  Shovel  Lands,  and  fifty-eight  acres  called  Daws 
and  Larhams,  in  the  parish  of  North  Petherton,  and  in  the 
occupation  of  John  Gatcombe,  ''  together  with  all  houses, 
outhouses,  edifices,  buildings,  ways,  paths,  passages,  waters, 
watercourses,  easements,  profits,  commodities,  advantages,  emolu- 
ments, hereditaments,  and  appurtenances  whatsoever  to  the  said 
premises  belonging,  or  in  anywise  appertaining,  and  the  rever- 
sion, &c.,  and  all  the  estate,  right,  title,  interest,  use,  trust, 
possession,  freehold,  inheritance,  reversion,  possibility,  property, 
challenge,  claim  and  demand  whatsoever,  either  at  law  or  in 
equity,  of  him  W.  Gatcombe,  therein  or  thereto,  or  to  any  part 
[  •617  ]  or  parcel  thereof,"  to  trustees,  to  the  use  of  Joseph  *Gatcombe 
for  life,  remainder  to  the  use  of  the  defendant  in  bar  of  dower. 

Joseph  Gatcombe  died  in  1820,  after  which  the  composition  for 
the  tithes  of  the  premises  mentioned  in  the  deed  was  paid  by  the 
occupiers  to  the  plaintiff's  wife,  who,  upon  Joseph's  death,  was 
heir  of  William  Gatcombe.  In  1888,  however,  the  defendant, 
who  occupied  Daws  and  Larhams,  refused  to  pay  any  longer ; 
and  it  was  now  contended  that  the  tithes  passed  to  her  trustees 
under  the  deed  of  April,  1816. 

At  the  trial  before  Coleridge,  J.  at  the  last  Bridgwater  Assizes, 
a  verdict  was  taken  for  the  plaintiff,  with  leave  for  the  defendant 
to  move  to  set  it  aside  and  enter  a  nonsuit. 

Erie  having  obtained  a  rule  nisi  to  that  effect ;  [and  after 
argument  the  following  judgments  were  pronounced  :] 

[  621  ]         TiNDAL,  Ch.  J. : 

I  am  of  opinion  that  this  rule  must  be  discharged.     The 
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question  is,  whether  the  tithes  of  certain  lands  passed  by  the     Chapm ah 
deed  of  1816  from  the  party  who  was  then  in  possession  of  them,    gatgombb. 
If  they  passed,  this  action  for  a  composition  alleged  to  be  due  for 
the  tithes,  cannot  be  sustained. 

Looking  at  the  deed,  and  the  various  cases  respecting  '''the  [  *522  ] 
grant  of  tithes,  I  am  of  opinion  they  did  not  pass.  The 
definition  of  tithes  given  in  11  Bep.  18  (i)  is,  *'  an  ecclesiastical 
inheritance  collateral  to  the  estate  of  the  land,  and  of  their 
proper  nature,  due  only  to  an  ecclesiastical  person  by  the 
ecclesiastical  law :  '*  and  though  from  other  parts  of  that  case 
it  appears  that  tithes,  as  an  incorporeal  hereditament,  may,  when 
the  intention  is  clear,  pass  under  the  word  **  hereditament ;  "  yet, 
looking  at  this  deed,  I  find  no  words  employed  for  the  purpose  of 
passing  the  tithes,  nor  any  intention  to  be  collected  that  they 
should  pass  under  the  word  *'  hereditament.*' 

The  conveyance  is,  of  a  house  and  land,  together  with  all 
''  profits,  commodities,  advantages,  emoluments,  hereditaments, 
and  appurtenances  whatsoever  to  the  said  premises  belonging, 
or  in  anywise  appertaining."  And  the  words,  <' to  the  said 
premises  belonging  and  appertaining,"  override  all  the  general 
words,  as  well  as  the  description  of  the  premises. 

The  question,  therefore,  is,  whether  the  word  "  hereditaments," 
which  is  thus  reduced  to  '^  appurtenances,"  will  pass  the  tithes  of 
which  the  grantor  was  possessed.  The  words  that  follow,  **  and 
all  the  estate,  right,  title,  interest,  use,  trust,  possession,  free- 
hold, inheritance,  reversion,  possibility,  property,  challenge, 
claim  and  demand  whatsoever,  either  at  law  or  in  equity  of 
him,  W.  Gatcombe,  therein  or  thereto,  or  to  any  part  or  parcel 
thereof,"  carry  the  argument  no  further. 

What,  then,  was  the  situation  of  the  parties  at  the  time  of  the 
execution  of  this  deed?  In  1815  the  grantor  had  purchased 
from  a  lay  impropriator  the  inheritance  of  the  tithes.  In  1816, 
therefore,  at  the  time  of  the  execution  of  this  deed,  he  had  both 
the  land  and  the  tithes.  But  the  tithes  were  not  extinguished 
by  that  unity  of  possession,  for,  in  the  case  reported  in  Moore  50, 
where  a  manor  and  parsonage,  which  had  belonged  to  an  abbot, 
came  into  the  hands  of  the  Crown,  and  the  *Crown  granted  the       [  ^5:e3  ] 

(1)  Priddle  mul  Napptr's  Case,  11  Co.  Bep.  13. 
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Chapman     parsonage  to  one,  and  twenty  acres  of  the  manor  to  another,  it 
Gatcombe.    was  held  that  by  the  unity  of  possession  in  the  Crown  the  tithes 
were  not  extinct.  j 

If  the  tithes  were  not  extinguished  they  could  not  pass  unless 
by  sufficient  words  of  conveyance.  That  brings  me  to  a  short 
review  of  the  cases  which  have  been  cited. 

Parkyns  v.  Hinde  (i)  is  strong  to  shew  that  if  tithes  are 
conveyed  it  must  be  by  a  specific  description.  There,  the  parson 
of  Babington  leased  all  his  glebe  land  to  Mills  for  ninety-nine 
years,  rendering  188.  4td.  rent  for  all  exactions  and  demands.  It 
might  have  been  thought  that  as  against  the  lessee,  the  rector 
himself  could  not  claim  the  tithes  ;  but  he  sued  for  them ;  and 
upon  a  prohibition,  Wray,  J.  said,  *^  The  parson  shall  have  tithes 
against  his  lessee,  and  the  words  here  shall  be  no  discharge ;  for 
these  tithes  are  not  things  issuing  out  of  the  land,  but  collateral, 
and  due  jure  divino ;  and,  therefore,  cannot  be  discharged  but 
by  special  words.  But  if  the  words  had  been,  as  well  for  tithes 
growing  and  arising  upon  the  lands,  as  for  other  demands,  then 
peradventure  it  had  been  a  good  discharge.  But  as  the  case  is, 
it  cannot  be  intended  by  any  words  that  he  reserved  the  rent 
for  tithes." 

Then  comes  Carey's  case  (2),  in  which  a  man  granted  sciUun 
rectoria  cum  decimis  eidem  pertinent. ,  Hahend.  seitum  pradict 
cum  suis  pertinentijSf  for  twenty  years :  the  first  grantee  died 
within  the  term  :  the  tithes  not  having  been  expressly  named  in 
the  habendum^  the  question  was,  whether  the  grantee  should  have 
them  for  life  only.  The  Court  said, ''  The  tithes  are  parcel  of 
the  rectory,  and  therefore  for  the  nearness  betwixt  them,  the 
rectory  and  the  tithes,  the  tithes  upon  the  matter  pass  together 
with  the  scite  of  the  rectory  for  the  term  of  twenty  years." 
[  »24  ]  But  in  a  subsequent  case,  Grubbam  v.  Grate  (3),  it  was  held, 

that  tithes  were  not  natural  parts  of  a  chapel,  although  they 
were  appurtenant  by  usage.  That  shews  how  strict  the  Courts 
have  been  in  the  construction  of  conveyances  relating  to  this 
species  of  property.     In  Bone  v.  Bishop  of  Nonvich  (4)  it  was  held 

(1)  Cro.  Eliz.  161.  1  Eagle  &  Younge,  313. 

(2)  1  Leon.  281.  (4)  Winch,  72 ;  I  Eagle  &  Youngo, 

(3)  2  Eoll.  Eep.  150;  Palm.  94;      331. 
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that  tithes  would  not  pass  as  appurtenant  to  a  grange,  for  they     Chapman 
were  of  several  natures;  except,  as  Winch  said,  that  the  grange  be    gatcombe. 
the  glebe ;  for  if  it  be,  then  the  rectory  might  pass  by  that  name. 

In  the  present  case,  the  word  '^  hereditaments  "  being  bound 
down  by  ''  belonging  and  appertaining  to  the  said  premises," 
passes  only  what  was  appurtenant  to  the  land,  which  cannot  be 
predicated  of  tithes. 

In  the  case  cited  from  Bligh  (i),  Lord  Bedbsdale  leavds  it 
open  to  an  inference  that  the  presumption  of  some  other  deed 
was  passing  in  his  mind.  *'  It  appeared  from  the  evidence,  that 
both  the  rectory  and  the  lands  came  to  Sir  John  Packington, 
and  that  Sir  John  Packington,  having  the  rectory,  granted  the 
lands.  When  he  conveyed  the  lands,  could  he  not  convey  them 
as  he  held  them  ?  It  is  probable  that  he  conveyed  them  subject 
to  tithes,  holding  them  himself  not  subject  to  tithes,  though  he 
might,  if  he  thought  fit,  have  made  a  separate  demise  of  the 
tithes  and  of  the  land.  That  circumstance,  alone,  seems  to 
afford  ground  of  presumption,  and  a  very  strong  ground  of  pre- 
sumption, especially  coupled  with  this,  that  there  is  no  evidence 
of  the  persons  who  afterwards  derived  title  from  Sir  John 
Packington  to  the  rectory  impropriate,  having  ever  received  or 
ever  claimed  tithes  of  these  lands." 

The  cases  are  too  strong  to  allow  us  to  accede  to  the  pro- 
position of  the  defendant's  counsel,  that  we  may  *arrive  at  a  [  '^^'^  ] 
construction  of  the  deed  from  looking  at  the  situation  of  the 
parties,  in  the  absence  of  language  appropriate  to  the  transfer 
of  tithes;  and  the  rule  for  setting  aside  the  verdict  must, 
therefore,  be  discharged. 

Pabk,  J. : 

I  am  of  the  same  opinion.  All  the  cases  are  uniform  in 
shewing  that  tithes  will  not  pass  under  a  deed  expressed  as  that 
before  us.  Without  saying  that  there  may  not  be  circumstances 
in  which  tithes  may  pass  by  the  word  *'  hereditament,"  yet  here, 
where  it  is  employed  only  in  the  society  of  general  words,  and  is 
limited  by  the  expression  ''belonging  and  appertaining  to  the 
said  premises,"  it  is  clear  the  tithes  cannot  pass. 

(1)  lAn-d  NorUmj  v.  Mexnti-,  3  Bligh,  261. 
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Chapman      Gaselee,  J. : 

V, 

Oatcombe.        The  cases  are  all  one  way,  and  therefore  I  agree  in  thinking 
that  this  rule  must  be  discharged. 

BOSANQUET,  J. : 

I  am  of  the  same  opinion.  The  question  is,  whether  the  tithes 
passed  under  this  deed  of  1816.  There  is  no  such  length  of 
enjoyment  in  the  defendant  as  to  warrant  the  presumption  of 
any  other  conveyance.  The  case  in  the  House  of  Lords  has 
been  much  relied  on,  because  there,  the  tithes  and  land  having 
both  been  originally  in  the  Crown,  were  conveyed  to  Sir  John 
Packington,  and  from  him  to  a  party  under  whom  the  defendant 
claimed,  by  a  conveyance  which  did  not  contain  the  word 
''  tithes."  But  the  defendant,  and  those  under  whom  he  claimed, 
had  there  been  so  long  in  the  enjoyment  of  the  tithes,  that  there 
was  reasonable  ground,  not  for  presuming  an  intention  on  the 
part  of  Sir  John  Packington  which  the  language  of  his  deed  did 
not  disclose,  but  for  presuming  the  existence  of  some  other 
conveyance.  That  is  the  interpretation  which  I  put  on  the 
language  of  Lord  Bedesdale.  That  tithes  are  an  inheritance 
[  *r>26  ]  distinct  from  ^the  land,  cannot  now  be  questioned.  We  are, 
therefore,  to  consider  whether  they  passed  by  this  deed,  which 
purports  to  be  a  conveyance  of  the  land. 

When  the  word  ''hereditaments,"  unqualified,  and  accompanied 
with  a  local  description  of  the  premises  whereon  tithes  arose, 
was  found  in  a  deed  to  lead  the  uses,  it  was  the  constant  practice 
of  this  Court  to  amend  recoveries  by  inserting  the  word  "  tithes  " 
as  applicable  to  that  locality ;  but  the  deed  here  is  confined  to 
hereditaments  belonging  and  appertaining  to  the  land  conveyed. 
Now,  tithes  do  not  appertain  to  land ;  and  as  the  words  ''  all 
right,  title,  interest,  use,  trust,  possession,  freehold,  inheritance, 
reversion,  possibility,  property,  challenge,  claim,  and  demand 
whatsoever,  either  at  law  or  in  equity,  of  him  W.  Gatcombe 
therein  or  thereto,  or  to  any  part  or  parcel  thereof,"  are  appli- 
cable not  to  the  word  "hereditament"  by  itself,  but  to  the  land 
and  its  appurtenances,  we  cannot  hold  that  the  tithes  passed, 

and  this  rule  must  be 

Discharged. 
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Jan  29* 
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C.  P.  130 ;  S.  C.  at  Nisi  Prius,  7  Car.  &  P.  99.)  [  544  ] 

Held,  no  objection  to  the  validity  of  a  bill  of  exchange,  that  the 
acceptance  and  indorsement  were  wiitten  before  the  bill  was  drawn, 
notwitbBtanding  the  indorseinent  was  made  by  a  stranger  to  the 
acceptor: 

Held  also,  that  the  drawer  having  subscribed  himself  as  Thomas 
Wilson,  when  his  name  was  Thomas  Wilson  Bichardson,  was  not  to  be 
esteemed  to  have  committed  a  forgery,  unless  it  were  proved  that  the 
omission  of  his  surname  was  for  purposes  of  fraud. 

The  plaintiff  sued  as  indorsee  of  three  bills  of  exchange  for 
500Z.  each,  accepted  by  the  defendant.  Two  of  them  purported 
to  be  drawn  by  one  P.  Glissold,  and  the  third  by  one  Thomas 
Wilson.  This  latter  bill  was  described  in  a  second  count  as 
having  been  drawn  by  Thomas  Wilson  Bichardson  in  the  name 
of  Thomas  Wilson,  and  in  a  third  as  a  promissory  note  payable 
to  the  order  of  Wilson. 

The  plaintiff  being  called  upon  to  prove  the  consideration 
given  for  the  bills,  it  appeared  at  the  trial  that  the  defendant,  a 
young  gentleman  of  considerable  expectations,  entered  into  a 
negotiation  with  John  Minter  ^Hart,  an  advertising  money  r  *545  ] 
lender,  to  raise  5,000Z.  For  this  purpose  the  defendant  wrote 
across  ten  slips  of  paper,  each  stamped  with  a  6«.  stamp,  the 
words,  "Accepted,  payable  at  Messrs.  Praed's  &  Co.,  J.  Astley," 
and  then  delivered  the  slips  of  paper  to  Hart. 

Clissold,  who  was  called  as  a  witness,  stated  that  he  afterwards, 
at  the  request  of  a  person  who  called  himself  General  Palmer, 
put  his  name  to  two  of  these  papers  in  the  places  where  the 
name  of  a  drawer  and  indorser  of  a  bill  of  exchange  ought  to 
appear;  and  that  the  papers  then  contained  nothing  but  the 
names  of  himself  and  the  defendant.  They  were  afterwards 
filled  up  as  bills  of  exchange  for  500/. ;  by  whom,  did  not 
appear. 

The  third  paper  was  fiUed  up  as  a  bill  of  exchange  for  500Z. 
by  a  person  who  subscribed  himself,  in  the  character  of  drawer 

(1)  See   Bills   of   Exchange   Act,      5  Ex.  D.  96;  49  L.  J.  Q.  B.  657.— 
1882,    s.    20;     London  and   South-      E.G. 
Wtatem  Bank  v.    Wentiuorth  (1880) 
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ScHiTLTx  and  indorser,  «s  Thomas  Wilson,  but  whose  name  was  proved  to 
AsTLEY.      '>e  Thomas  Wilson  Richardson. 

The  defendant  never  received  a  farthing  for  the  bills ;  bat  the 
plaintiff,  a  foreign  merchant,  proved  that  his  agents  Backer  and 
Grohte  had  received  the  bills  in  London  from  one  Dimsdale,  a 
corn  factor,  as  a  secarity  to  the  plaintiff  for  the  price  of  a  cargo 
of  wheat  belonging  to  the  plaintiff.  The  circumstances  attending 
the  deposit  were  as  follows :  Backer  and  Grohte,  suspecting  the 
solvency  of  Dimsdale,  had  required  security  before  they  would 
deliver  to  Dimsdale  the  bills  of  lading  for  this  cargo.  Dimsdale 
at  first  agreed  orally  with  Grohte  to  deliver  to  him  these  three 
bills  as  a  security,  and  then  on  the  10th  of  August,  1834,  in 
Grohte*s  counting-house,  wrote  and  delivered  to  Grohte  and 
Rucker  a  letter,  declaring  that  he,  Dimsdale,  consented  that  the 
three  bills  should  be  set  against  the  price  of  the  plaintiff's  wheat ; 
npon  which  Grohte  wrote  and  delivered  to  Dimsdale  a  letter,  in 
which  Bucker  and  Grohte  declared  that  two  of  the  bills,  with  a 
[  *54r>  ]  third  bill  of  General  Palmer's,  should,  ^when  cashed,  be  placed 
against  Dimsdale's  private  account  with  Bucker  and  Grohte; 
and  added  other  conditions  on  which  they  proposed  to  deliver 
the  bills  of  lading  to  Dimsdale. 

On  the  same  day,  Dimsdale  delivered  to  Bucker  and  Grohte 
one  of  the  bills  drawn  by  Clissold,  and  that  drawn  in  the  name 
of  Wilson ;  whereupon  Dimsdale  received  from  Bucker  and 
Grohte  bills  of  lading  of  about  half  the  cargo  of  wheat. 

On  the  16th  he  delivered  to  them  the  other  bill  drawn  by 
Clissold,  but  not  having  performed  the  other  conditions  required 
by  Bucker  and  Grohte,  they  placed  the  bills  of  lading  of  the 
residue  of  the  cargo  of  wheat  in  the  hands  of  a  third  party,  who 
was  to  hold  them  as  between  both  parties  ;  ultimately,  however, 
5002.  was  raised  upon  these  latter  bills  of  lading,  by  sale  of  a 
part  of  the  wheat,  and  paid  over  to  Dimsdale's  use. 

Between  the  10th  and  16th  of  August,  Dimsdale  received 
notice  from  the  defendant,  that  the  bills  of  exchange  would  not 
be  paid. 

On  the  19th,  Dimsdale  stopped  payment,  being  indebted  to  the 
plaintiff,  in  respect  of  the  wheat  and  the  money  paid  to  Dimsdale's 
use,  more  than  1,5002. 
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Dimsdale's  letter  to  Bucker  and  Grohte  was  stamped  with  a  11.  schultz 
stamp.  Bucker  and  Grohte's  letter  was  unstamped.  The  two  astlby. 
together  did  not  contain  1,080  words. 

It  was  objected  that  the  bills  purporting  to  be  drawn  by 
Clissold,  having  been  drawn  by  a  stranger  to  the  acceptor,  after 
the  acceptor's  and  drawer's  name  had  been  written  in  blank, 
were  not  drawn  according  to  the  custom  of  merchants,  and  were 
therefore  void ;  and  that  the  bill  purporting  to  be  drawn  by 
Wilson  was  a  forgery,  the  drawer's  name  being  in  reality 
Bichardson. 

It  was  contended  also,  that  the  letter  from  Dimsdale  to  Bucker 
and  Grohte,  and  the  letter  from  Bucker  and  *Grohte  to  Dimsdale,  [  '^^t  ] 
constituted  both  together  the  agreement  on  which  the  bills  had 
been  deposited ;  and  if  so,  it  was  objected  that  one  of  them 
should  have  been  stamped  with  a  stamp  of  1{.  158.,  or  that  if  one 
of  them  only  constituted  the  agreement,  it  was  the  letter  of 
Bucker  and  Grohte,  consenting  to  the  deposit,  which  ought, 
therefore,  to  have  been  stamped  :  Read  v.  Deere  (i). 

It  was  further  contended,  that  the  plaintiff's  agents  were  privy 
to  the  fraud  which  had  been  practised  on  the  defendant;  but 
on  this  head  the  evidence  was  conflicting.  On  the  bill  which 
Dimsdale  transferred  after  the  10th  of  August,  the  jury  found  for 
the  defendant ;  on  the  other  two  for  the  plaintiff.     Whereupon 

Sir  W.  Follett  obtained  a  rule  nisi  to  enter  a  nonsuit  on  the 
objections  above  stated,  and  also  for  a  new  trial  on  the  ground 
that  the  verdict  for  the  plaintiff  was  against  the  evidence. 

[After  argument,  the  Court  took  time  for  consideration.] 

TiNDAL,  Ch.  J. :  [  fi48  ] 

In  this  action,  which  was  brought  by  the  plaintiff  as  indorsee 
of  three  bills  of  exchange  for  *500l.  each,  two  of  which  purported  [  *549  ] 
to  be  drawn  by  one  P.  Clissold,  and  the  third  by  one  Thomas 
Wilson,  upon  and  accepted  by  the  defendant,  the  jury  found  a 
verdict  for  the  defendant  upon  one  of  the  bills  drawn  by  Clissold, 
and  for  the  plaintiff  upon  the  other  two  bills ;  and  the  case  is 

(1)  31  B.  B.  190  (7  B.  &  C.  261). 
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8CHULTX      brought  before  us  upon  a  motion  by  the  defendant  to  enter  a 

AsTLEY.      nonsuit,  and  also  for  a  new  trial. 

Two  objections  were  urged  at  the  trial  as  grounds  for  a  nonsuit : 
iirst,  the  want  of  a  proper  stamp  upon  an  agreement  produced 
in  evidence  by  the  plaintiff ;  secondly,  that  neither  the  bill  of 
exchange  drawn  by  P.  Clissold,  nor  that  drawn  in  the  name  of 
Wilson,  were  producible  in  evidence,  the  former  not  being*  drawn 
according  to  the  custom  of  merchants  ;  and  the  latter  appearing 
on  the  evidence  to  be  a  forgery,  and  not  the  genuine  bill  of  any 
person  really  in  existence.  As  to  the  objection  that  the  agree- 
ment was  improperly  stamped,  it  arose  thus :  it  became  a  necessary 
part  of  the  plaintiff's  case  to  prove  that  he  was  a  iMfuiJide  holder 
of  the  three  bills  for  a  valuable  consideration ;  and  the  considera- 
tion set  up  l)y  him  was,  that  the  bills  of  exchange  were  given  by 
one  Dimsdale,  a  com  factor,  to  Bucker  and  Grohte,  the  agents  of 
the  plaintiff,  under  an  agreement  by  which  on  the  one  hand  they 
were  to  deliver  to  Dimsdale  the  bills  of  lading  of  a  cargo  of  wheat 
belonging  to  the  plaintiff,  and  on  the  other  to  hold  the  three  bills 
of  exchange,  together  with  certain  other  bills,  as  a  security  to  the 
plaintiff  for  the  price  of  the  wheat.  It  was  proved  that  on  the 
10th  of  August,  Dimsdale  did,  in  fact,  deliver  two  of  the  three 
bills  of  exchange  to  Bucker  and  Grohte,  and  that  on  the  12th  he 
received  from  them  one  of  the  bills  of  lading  for  about  half  the 
cargo ;  but  that  he  did  not  deliver  the  thu*d  bill  of  exchange  to 
llucker  and  Grohte  until  the  16th,  when  the  other  securities  not 
having  been  delivered  by  Dimsdale  as  stipulated  for,  and  some 

[  *r>'>0  ]  doubts  existing  as  to  his  solvency,  the  plaintiff's  *agents  refused 
to  part  with  their  entire  control  over  the  second  bill  of  lading, 
and  put  it  into  the  hands  of  a  thu'd  person,  who  was  to  hold  it 
as  between  both  parties.  Ultimately,  however,  the  sum  of  500/. 
was  raised  upon  it  by  sale  of  part  of  the  wheat,  and  paid  over  to 
Dimsdale,  or  to  his  use.  On  the  19th  of  August  Dimsdale  stopped 
payment ;  being  at  that  time  indebted  to  the  plaintiff  in  respect 
of  the  wheat  delivered  under  the  first  bill  of  lading,  and  the 
money  raised  for  Dimsdale's  use  upon  the  second  bill  of  lading, 
in  a  sum  somewhat  exceeding  the  amount  of  the  three  bills  of 
exchange.  It  is  obvious,  therefore,  that  there  was  a  good  and 
valuable  consideration  given  for  these  bills,  if  the  three  bills  were 
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in  fact  delivered  to  Rucker  and  Grohte  on  the  agreement  above  schultz 
stated :  and  in  order  to  prove  it,  the  plaintiff  called  Grohte,  who  astlet. 
stated  an  agreement  to  have  been  made  verbally  to  the  effect 
above  stated,  and  that  whilst  he  and  Dimsdale  remained  in  the 
counting-house,  he  Dimsdale  wrote  a  letfcer,  and  signed  it,  and 
handed  it  over  to  the  witness,  which,  as  the  witness  stated, 
contained  the  contract ;  after  which,  and  whilst  they  still  con- 
tinued together,  the  witness  wrote  another  letter  to  Dimsdale, 
and  signed  it,  and  delivered  it  to  Dimsdale ;  each  party  keeping 
the  letter  signed  by  the  other.  The  two  letters  were  then  put  in, 
the  letter  written  by  Dimsdale  being  stamped  with  an  agreement 
stamp  of  IL  Upon  which,  two  objections  were  taken  by  the 
defendant's  counsel ;  first,  that  the  agreement  was  to  be  made 
out,  not  from  Dimsdale  letter  only,  but  from  the  two  letters 
taken  together,  and  in  such  case  the  Stamp  Act  required  a  stamp 
of  1/.  158.  upon  one  of  the  letters,  and  that  the  stamp  of  1{.  only 
was  insufficient :  and  secondly,  that  if  either  of  the  letters  taken 
singly  constituted  the  agreement,  it  was  not  the  letter  signed  b}' 
Dimsdale,  which  ought  to  be  considered  as  a  proposal  only,  but 
the  letter  of  Bucker  and  Grohte,  which  must  be  considered  as 
the  ''^acceptance  of  such  proposal,  and  therefore  as  the  agree-  F  *'*^yi  ] 
ment  itself.  On  the  other  hand  it  was  contended  by  the  plaintiff 
that  the  agreement  related  to  the  sale  of  goods,  wares,  and 
merchandizes,  and  therefore  fell  within  the  exception  in  the 
Stamp  Act,  and  was  altogether  exempted  from  any  stamp :  or  if 
it  was  an  agreement  to  be  proved  from  the  two  letters,  still  that 
the  stamp  of  11.  only  was  sufficient;  the  stamp  of  11.  158.  not 
l)eing  imposed  unless  the  number  of  words  exceeded  1,080,  which 
was  not  the  case  here. 

These  points  were  severally  discussed  before  us  in  argument, 
but,  upon  the  ground  on  which  we  deem  the  letter  of  Dimsdale 
to  be  admissible  as  evidence  of  the  agreement,  it  becomes 
unnecessary  to  give  any  opinion  on  either  of  the  points  argued 
before  us.  For  the  letter  of  Bucker  and  Grohte,  which  was 
written  subsequently  to  Dimsdale's,  appears,  upon  mspection, 
not  to  be  an  acceptance  of  the  proposal  contained  in  Dimsdale's 
letter,  but  is  altogether  at  variance  with  such  proposal ;  Dimsdale's 
letter  in  effect  declaring  that  he  consented  that  the  three  bills 
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ScHULTz  should  be  set  against  the  price  of  the  plaintiff's  wheat ;  Backer 
AsTLEY.  ^^^  Grohte's  letter  on  the  contrary  stating  that  two  of  the  bills, 
with  a  third  bill  of  General  Palmer's,  should,  when  cashed,  be 
placed  against  Dimsdale's  private  account  with  them :  and 
adding  other  conditions  on  which  they  propose  to  deliver  the 
two  bills  of  lading  to  Dimsdale.  The  two  letters,  therefore,  not 
relating  to  the  same  contract,  it  becomes  necessary  to  decide 
which  of  the  two  constitutes  the  agreement  on  which  the  bills 
were  delivered  over ;  and  we  are  of  opinion,  in  the  situation  of 
the  parties,  such  agreement  is  to  be  taken  from  the  letter  of 
Dimsdale.  Dimsdale,  being  the  owner  of  the  bills  of  exchange, 
writes  to  Bucker  and  Grohte,  as  the  agents  of  Schultz,  that  he 
is  willing  to  hand  over  the  bills  of  exchange  on  receiving  the  bills 
[  *55-i  ]  of  lading  for  Hhe  wheat.  At  that  time,  he  being  the  holder  of 
the  bills,  had  alone  the  control  over  them ;  Bucker  and  Grohte 
had  no  right  to  them  whatever :  Dimsdale,  therefore,  might  hand 
them  over  on  whatever  terms  he  thought  proper,  either  as  a 
security  for  the  wheat  of  the  plaintiff,  or  in  payment  of  his 
private  account;  and  if  Bucker  and  Grohte  received  the  bills, 
they  had  no  power,  after  they  so  received  them,  to  apply  them 
to  a  different  account.  The  real  question  is,  upon  what  account 
were  the  bills  paid  ?  and  when  Dimsdale  writes  a  letter  directing 
the  bills  to  be  set  off  against  the  wheat,  Bucker  and  Grohte,  if 
they  receive  the  bills  at  all,  must  be  taken  to  consent  that  they 
shall  be  so  applied  ;  and  no  letter  subsequently  written  by  them, 
ascribing  the  bills  to  a  different  account,  can  alter  the  terms  or 
which  they  were  originally  delivered  by  the  owner  of  the  bills, 
unless  he  subsequently  assents  to  such  new  proposal :  solvitur  in 
inodum  solventis.  We  think,  therefore,  as  between  the  two  letters 
put  in,  it  is  Dimsdale's,  and  Dimsdale's  alone,  which  contains 
the  terms  on  which  the  bills  were  delivered  over,  and,  con- 
sequently, it  was  his  letter  only  which  was  necessary  to  be 
stamped. 

This  makes  it  unnecessary  for  us  to  give  any  opinion  upon  the 
points  which  have  been  argued  before  us  on  the  operation  of  the 
Stamp  Act. 

The  second  ground  of  nonsuit  rests  upon  the  invalidity  of  the 
two  bills  of  exchange.    As  to  the  bill  drawn  by  Clissold,  the 
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objection  is,  that  admitting  a  party  may  be  bound  by  his  accept-  schultz 
ance  written  on  a  blank  piece  of  stamped  paper,  to  the  extent  of  ^btlbt. 
such  sum  as  the  stamp  will  cover,  yet  that  this  giving  of  a  blank 
acceptance,  authorizes  only  the  party  to  whom  it  is  given  to 
draw  the  bill ;  or  at  all  events  does  not  authorise  Glissold,  a 
stranger,  to  sign  his  name  on  the  same  blank  piece  of  paper  as 
drawer,  the  bill  itself  being  subsequently  ^written  upon  the  paper  [  *55d  ] 
by  some  other  person.  No  authority  has  been  cited  to  us  for  any 
such  restriction  of  the  general  doctrine  above  admitted ;  nor  can 
we  see  any  distinction  in  principle,  where  the  bill  has  passed  into 
the  hands  of  third  persons,  between  holding  the  acceptor  liable 
to  a  given  amount,  when  the  bill  is  afterwards  drawn  in  the 
name  of  the  party  who  has  obtained  the  acceptance,  and  when  it 
is  drawn  by  a  stranger  who  becomes  the  drawer  at  the  instance 
of  the  party  to  whom  the  acceptance  is  given.  The  blank  accept- 
ance is  an  acceptance  of  the  bill  which  is  afterwards  put  upon  it ; 
and  it  seems  to  follow  from  the  doctrine  of  Lord  Mansfield  in 
HtLssell  V.  Langstaffe  (i),  that  it  does  not  lie  in  the  mouth  of  the 
acceptor  to  say,  that  the  drawing  or  indorsing  of  the  bill  is 
irregular.  The  acceptor  was  a  stranger  to  the  party  to  whom! 
he  handed  over  his  blank  acceptance ;  and  as  all  that  he  desired 
was  to  raise  the  money,  it  could  make  no  difference  to  him,  either 
as  to  the  extent  of  his  liability,  or  in  any  other  respect,  whether 
the  bill  was  drawn  in  the  name  of  one  person  or  another*  And 
if  the  defendant  is  estopped  from  denying  the  right  of  the  drawer 
to  draw  the  bill,  whoever  he  may  be,  he  is  bound  by  the  indorse- 
ment made  by  such  drawer,  after  such  indorsement  is  proved  to 
have  been  made  by  such  drawer. 

As  to  the  bill  which  purports  to  have  been  drawn  by  Wilson, 
the  proof  was,  that  it  was  drawn  and  indorsed  by  a  real  person, 
who  signed  the  name  Thomas  Wilson,  although  his  real  name 
was  Thomas  Wilson  Bichardson.  There  were  no  circumstances 
proved  to  shew  an  intention  to  pass  himself  off  for  a  different 
person  of  the  name  of  Thomas  Wilson,  or  an  intention  to  defraud 
feiny  person  of  that  name,  or  any  other  person  ^  and  we  therefore 
think,  there  is  no  ground  for  treating  the  signature  as  a  *f6rgery,  [  *554  ] 
or  holding  the  bill  void  on  that  account.     The  present  case  does 

(1)  Doug.  514.  .       V 
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ScHULTz  not  carry  the  law  farther  than  that  of  Cooper  v.  Meyer  and 
AsTLWT.  another  (i),  where  the  acceptor  was  held  liable  to  the  indorsee 
of  a  bill  of  exchange,  he  having  accepted  the  bill  drawn  in  the 
name  of  a  fictitious  person,  and  the  bill  being  indorsed  in  the 
same  fictitious  name,  the  drawing  and  indorsing  being  both 
proved  to  be  in  the  same  handwriting.  We  see,  therefore,  no 
reason  for  holding  that  a  nonsuit  ought  to  be  entered  on  either 
of  the  grounds  above  stated. 

As  to  that  part  of  the  motion  which  goes  to  a  new  trial,  it  is 
undoubtedly  true,  there  was  considerable  contradiction  in  the 
evidence  upon  the  two  points  in  the  case  which  it  was  essential 
for  the  plaintiff  to  establish,  viz.  that  he  gave  a  valuable  con- 
sideration for  the  bills,  and  that  he  took  them  honestly  and  bond 
Jide,  and  without  the  knowledge  of  the  fraud  which  had  been 
practised  on  the  defendant  in  procuring  his  acceptance.  But 
the  points  themselves  were  fit  and  proper  for  the  discretion  of 
the  jury,  and  to  give  the  proper  value  to  evidence  is  particularly 
their  province;  and  in  this  case  they  have  exercised  their 
discretion  on  the  circumstances  proved  before  them,  by  finding 
their  verdict  for  the  defendant  on  one  of  the  bills,  and  for  the 
plaintiff  on  the  other  two.  And  we  cannot  say  that  the  verdict 
is  one  which  is  so  clearly  against  the  evidence  as  to  authorise 
us,  consistently  with  our  general  rules  of  proceeding,  to  send 
the  case  down  to  another  jury.    The,  rule,  therefore,  must  be 

®     '  Rule  discharged^ 


1836,  MITCHELL  V.  DARTHEZ  and  ANOTHEK(e). 

Jan^.        ^2  Bing.  N.  C.  655—571 ;  S.  C.  2  Scott,  771 ;  1  Hodges,  418 ;  5  L.  J.  (N.  S.) 
[  655  ]  0.  P.  154.) 

Defendants  chartered  plamtifTs  ship  from  London  to  Buenos  Ayres, 
there  to  deliver  her  cargo,  reload,  and  proceed  to  a  port  between 
Gtibraltar  and  Antwerp:  freight  for  voyage  out  and  home  1,900/.,  if 
delivered  at  Gibraltar,  in  Spain,  London,  or  Liyerpool :  200/.  to  be  paid 
in  London,  on  the  vessel's  departure ;  the  remainder  on  final  delirery  of 
the  homeward  cargo.    The  ship  proceeded  to  Buenos  Ayres,  deliyered 

(1)  34  E.  B.  493  (10  B.  &  0.  468).  4   P.  C,    171,   41   L.  J,   Adm.  67; 

(2)  As  more  modem  cases  on  an  Metcalfe  t.  Britannia  Jnmu^orkM  Co, 
analogous  question,  see  77if  7euto7»f'a,  (1877)  2  Q.  B.  Div.  423,  46  L.  J. 
Duncan    y,    Koster    (1872)    L.    R.  Q,  B.  443.— R.  C. 
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her  cargo  there,  and  sailed  again  with  a  cargo  of  hides,  which  defendants     Mitohbll 
consigned  to  Gtibraltar.    At  Fayal  the  ship  and  about  one  third  of  the  «. 

hides  were  lost.  The  Vice-Consiil  of  Fayal,  acting  on  behalf  of  Dabthbz, 
defendants,  at  the  request  of  the  captain  of  the  ship,  transmitted  the 
residue  of  the  hides,  by  another  vessel,  to  defendants'  consignees  at 
Gibraltar,  where  they  were  accepted,  and  the  freight  from  Fayal  to 
Gibralt§^  paid  by  defendants:  Held,  that  plaintiff  was  not  entitled 
to  the  1,300/.  freight;  that  he  was  not  entitled  pro  raid  itinerU  for 
freight  to  Buenos  Ayres,  or  from  Fayal  to  GKbraltar,  but  that  he  was 
entitled  to  freight  ]pTO  ratd  from  Buenos  Ayres  to  Fayal. 

Assumpsit.  The  declaration  alleged  the  defendants  to  be 
indebted  to  the  plaintiff,  for  freight  due  to  him  by  the  defendants 
in  respect  of  the  carriage  of  merchandise,  carried  by  the  plaintiff, 
at  their  request,  on  board  of  divers  vessels ;  and  also  for  the  use 
and  hire  of  other  vessels  by  the  plaintiff  let  to  hire  to  the  defen- 
dants ;  for  money  lent  to  the  defendants ;  for  money  expended 
for  them;  for  money  had  and  received  by  them;  and  on  an 
account  stated. 

At  the  trial  before  Tindal,  Gh.  J.  at  the  London  sittings  after 
Trinity  Term,  1888,  a  verdict  was  found  for  the  plaintiff  for 
655Z.,  subject  to  the  opinion  of  the  Court  upon  the  following  case : 

At  the  time  of  the  making  of  the  memorandum  of  charter- 
party,  hereinafter  mentioned,  the  plaintiff  was  part  owner  of  the 
ship  called  the  Jane,  of  which  James  Weddell  was  master,  and 
also  a  part  owner.     The  defendants  were  merchants  in  London. 

On  the  7th  of  October,  1828,  the  plaintiff  entered  into  an 
agreement  of  charter-party  with  the  defendants,  by  which  it 
ivas  agreed  that  the  plaintiff's  fihip  Jane  should  receive  on  board 
a  cargo  of  coals,  or  such  other  legal  goods  as  the  said  merchants 
might  cause  to  be  sent  ^alongside,  and  should  proceed  therewith  [  *556  ] 
to  Solado  in  the  river  Plata,  and  either  there  deliver  the  same, 
or  proceed  to  Buenos  Ayres  (provided  the  blockade  of  the  latter 
port  should  then  be  known  to  be  raised),  and  there  deliver  the 
«ame ;  and  should  then  reload  at  the  port  of  delivery  all  such 
legal  goods  as  the  said  freighters'  agents  might  cause  to  be 
shipped;  and  being  so  loaded  should  therewith  proceed  to  a 
safe  port  between  Gibraltar  and  Antwerp,  both  inclusive,  calling 
at  the  former  port  for  ordisrS,  if  so  required,  and  deliver  the 
same  according  to  the  custom  of  the  port :  freight  for  the  said 
voyage,  out  and  home,  1,800/.  in  full,  if  delivered  at  Gibraltar, 

42—2 
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MiTOHBLL    a  port  in  Spain,  or  London,  or  Liverpool ;  and  61.  per  cent. 

ma 

Dabthbz.  thereon  additional,  if  delivered  at  a  port  in  France  or  at 
Antwerp;  together  with  a  gratuity  of  501.  to  the  said  master 
should  he  succeed  in  breaking  the  blockade  at  Solado  inwards 
and  outwards :  (restraint  of  princes  and  rulers,  the  act  of  God, 
the  King's  enemies,  piracies,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation  of 
whatever  nature  or  kind  soever  during  the  said  voyage,  always 
excepted : )  the  freight  to  be  paid  as  follows,  viz.  2002.  to  be  paid 
in  London,  on  the  vessel  being  despatched  from  Portsmouth: 
cash  for  the  necessary  expenses  of  the  vessel  in  the  river  Plata 
to  be  advanced  there  at  the  current  rate  of  exchange  upon 
London,  free  of  commission,  and  the  remainder  to  be  paid  on 
final  delivery  of  the  homeward  cargo,  in  cash;  and  at  the 
current  exchange  of  London  if  delivered  at  a  foreign  port. 
Sixty  running  days  were  to  be  allowed  the  said  merchants,  if 
the  vessel  was  not  sooner  despatched,  for  loading  the  ship  at  the 
river  Plata,  and  delivering  at  the  final  port  of  discharge :  the 
vessel  to  be  despatched  from  Portsmouth  on  or  before  the  23rd 
of  October,  1828,  and  thirty  days  to  be  allowed  on  demurrage, 
if  required,  over  and  above  the  said  lay  days,  at  41.  4s.  per  day : 
[  *557  ]  the  master,  if  required,  to  sign  bills  of  lading  for  *more  or  less 
freight  than  above  stipulated,  without  prejudice  to  the  charter- 
party:  the  vessel  to  be  consigned  to  the  freighters,  or  their 
agents,  at  the  ports  of  loading  or  unloading:  penalty  for 
nonperformance  of  the  agreement,  1,800!.  The  merchants  were 
to  have  the  option  at  the  ports  of  lading  to  send  their  own 
stevedores  to  store  the  cargoes;  and  all  parts  of  the  vessel, 
except  the  cabin,  the  forecastle,  and  room  for  ship's  stores,  to 
be  at  the  disposal  of  the  freighters.  During  the  voyage  a 
supercargo,  if  required,  was  to  have  a  free  passage  out  and 
home,  he  finding  his  own  provisions  and  necessaries. 

On  the  28rd  of  October,  1828,  the  Jane  left  Portsmouth  on  her 
voyage  for  Buenos  Ayres ;  and  on  the  Slst  of  the  same  month  the 
defendants  paid  the  plaintiff,  in  London,  the  sum  of  2002., 
pursuant  to  the  agreement  of  charter-party.  The  Jane  carried 
out  eighty  chaldrons  of  coal  for  Buenos  Ayres  in  lieu  of  ballast, 
the  bill  of'  lading  for  which  specified  that  freight  was  to  be  paid 
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as  per  charter-party.    The  Jane  arrived  at  Buenos  Ayres  in     Mitobku. 

Aft 

January,  1829,  and  delivered  part  of  the  coals  to  Messrs.  Larrea    .darthbz. 

Brothers,  on  whose  account,  as  principals,  the  charter-party  in 

question  had  been  effected  by  the  defendants ;  part  of  the  coals 

remained  on  board,  with  the  consent  of  Messrs.  Larrea  Brothers, 

as  ballast ;  and  on  the  2l8t  of  February,  1829,  5,996  dry  hides 

and  104  lining  hides  were  laden  on  board  under  a  bill  of  lading, 

by  which  they  were  to  be  delivered  in  good  order  and  well 

conditioned  at  the  port  of  Gibraltar,  the  dangers  of  the  seas  only 

excepted,  unto  Messrs.  T.  P.  Echecopar  &  Co.  in  the  first  place, 

and  to  Mr.  J.  M.  Hurtado  in  the  second  place,  or  to  their  assigns, 

he  or  they  paying  freight  for  the  said  goods  at  the  rate  of  41. 10s. 

sterling  per  ton,  with  primage  and  average  accustomed.    The 

freight  of  the  hides  under  the  bill  of  lading  was  S40I. ;  and  the 

rate  ^therein  stated,  of  41.  10s.  per  ton,  was  the  usual  freight       [  *658  ] 

at  that  time  of  hides  from  Buenos  Ayres  to  Gibraltar. 

On  the  28th  of  February,  1829,  Messrs.  Larrea  Brothers 
advanced  to  Captain  Weddell  the  sum  of  1,071  current  dollars 
for  the  necessary  expenses  of  the  vessel  at  Buenos  Ayres, 
which  sum,  at  the  current  rate  of  exchange  upon  London,  was 
661.  Ss.  lid.  On  the  same  28th  of  February,  1829,  the  Jane  sailed 
for  Gibraltar ;  and  shortly  after  sprung  a  leak,  lost  spars  and 
sails,  and,  being  otherwise  much  distressed  and  damaged,  put 
ifito  Fayal,  one  of  the  Azores  islands,  on  the  21st  of  May,  1829. 
She  was  then  surveyed  by  competent  persons,  and  condemned 
to  be  sold  as  unseaworthy  and  unfit  for  repair.  The  cargo, 
consisting  of  the  coals  and  the  hides,  was  taken  out  and  landed 
at  Fayal ;  1,475  hides  were  found  damaged,  and  in  consequence 
of  the  damage,  and  under  the  directions  of  the  Board  of  Health 
at  Fayal,  1,292  hides  were  sold  as  damaged,  and  188  were  thrown 
into  the  sea  under  the  direction  of  that  Board  as  being  utterly 
worthless.  The  coals  were  also  sold.  120  hides,  which  were 
moth-eaten,  were  sold  by  public  auction ;  200  further  hides, 
which  were  not  damaged,  were  sold  by  private  contract ;  and 
the  proceeds  of  the  coals,  and  of  the  whole  of  the  damaged 
and  undamaged  hides  that  were  sold,  except  the  2242.  8«.  9d. 
hereafter  mentioned,  were  applied  to  defray  the  necessary  charges 
of  unloading,  warehousing,  clearing  and  beating,  and  reloading 
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MiTOHSLL     the  cargo.    Besides  the  hides  sold,  172  were  retained  by  the 
Dabthbz«     British. Yice-Gonsul,  for  his  commission  of  41.  per  cent,  on  the 
cargo  forwarded. 

After  payment,  in  manner  aforesaid,  of  the  charges  incurred 
in  respect  of  the  cargo  ap  to  the  10th  of  July,  1829,  Captain 
Weddell  had  in  his  hands  a  net  balance  of  1,055  dollars,  or 
[  '559  ]  224Z.  3«.  9d.  English  money,  belonging  *to  the  defendants,  with 
which  balance,  in  dollars,  he,  on  or  about  the  12th  of  July, 
sailed  in  the  schooner  SwaUow  for  England. 

On  the  following  day  the  schooner  was  wrecked  off  the  island 
of  Pico,  and  Captain  Weddell  lost  the  dollars  he  had  with  him, 
as  well  as  all  his  papers. 

Between  the  21st  of  May  and  the  2Srd  of  July,  1829,  no  vessel 
had  arrived  at  Fayal,  of  capacity  to  carry  on  the  cargo,  which 
Captain  Weddell  could  engage;  and  before  his  departure  from 
Fayal  he  left  instructions  with  the  British  Vice -Consul  at  that 
place,  to  forward  the  remainder  of  the  hides,  being  then  4,188 
in  number,  to  be  sent  by  the  earliest  opportunity  to  Gibraltar. 

On  the  next  day,  the  24th,  Captain  Weddell  sailed  again  for 
England ;  and  on  the  29th  of  July  the  Yice-Consul  entered  into 
a  charter-party  for  the  schooner  Flora,  on  the  part  and  behalf 
of  the  owners  of  the  cargo  of  hides  landed  from  the  brig 
Jane,  to  proceed  therewith  to  Gibraltar,  or  so  near  thereto 
as  she  might  safely  get,  and  deliver  the  same,  on  being  paid 
freight  for  the  same  the  sum  of  B60Z.  sterling,  with  primage 
5  per  cent.,  the  freight  to  be  paid  in  cash  on  right  deUvery  of 
the  cargo. 

When  that  agreement  of  charter-party  was  made,  4,138  hides 
of  the  cargo  of  the  ship  Jane  remained  at  Fayal,  of  which  8,959 
were  laden  on  board  the  Fl^a,  and  the  bill  of  lading  signed  for 
the  same  by  Alexander  Christie,  the  master  of  the  said  vessel, 
by  which  they  were  to  be  delivered,  in  good  order  and  well 
conditioned,  at  the  aforesaid  port  of  Gibraltar,  unto  Messrs. 
J.  P.  Echecopar  in  the  first  place,  and  Mr.  J.  M.  Hurtado  in 
the  second  place,  or  to  their  assigns,  he  or  they  paying  freight 
for  the  said  goods,  as  per  charter-party,  860L  sterling,  with  5L 
per  cent,  primage. 
[*660]  The  remaining  179  hides  would  also  have  been  *stowed  on 
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board  the  Florae  had  it  not  been  for  want  of  proper  etowers,     Mitchibll 
who  having  absconded  the  179  hides  were  left  behind.  dabthez. 

The  8,959  hides  were  duly  delivered  at  Gibraltar  to  Messrs. 
J.  P.  Echecopar  &  Co.,  who  paid  the  freight  and  primage 
according  to  the  bill  of  lading,  amounting  to  878/.  on  the  goods 
being  delivered  to  them. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  was  entitled  to  any  and  what  amount  of  freight  from 
the  defendants.  If  the  Court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  any  freight,  and  that  the  excess  of  such 
freight  beyond  the  sums  paid  by  the  defendants  should  amount 
to  the  verdict,  then  the  verdict  was  to  stand,  or  the  damages 
were  to  be  reduced  on  such  principle  and  to  such  extent  as  the 
Court  should  direct.  But  if  the  Court  should  be  of  opinion  that 
the  plaintiff  was  entitled  to  no  freight  under  the  circumstances 
above  stated,  or  to  no  larger  sum  than  he  had  already  been  paid, 
then  a  nonsuit  was  to  be  entered. 

[The  cases  chiefly  relied  on  in  the  arguments  were  Luke  v. 
Lyde,  2  Burr.  882,  and  Cook  v.  Jennings,  4  R.  E.  468  (7  T.  R. 
881).    The  Court  took  time  for  consideration.] 

TiNDAL,   Ch.   J.  :  [  568  ] 

In  this  case,  two  questions  arise, — first,  whether  the  plaintiff 
is  entitled  to  recover  the  full  freight  agreed  to  be  paid  by  the 
charter-party ;  and,  secondly,  if  not  entitled  to  recover  the  full 
freight,  whether  he  is  entitled  to  recover  any  and  what  freight 
pro  ratd  itineris. 

First,  in  order  to  entitle  the  plaintiff  to  recover  the  full  freight, 
he  must  establish  that  he  has  performed  the  voyage  prescribed 
by  the  charter-party.  The  first  part  of  the  voyage  was  duly 
performed  by  the  arrival  of  the  ship  at  Buenos  Ayres;  and  a 
destination  for  the  accomplishment  of  the  homeward  voyage  was 
given  by  the  freighter  there,  who  appointed  Gibraltar  as  the  port 
of  discharge.  But  the  plaintiff  never  performed  that  homeward 
voyage,  either  in  the  ship  mentioned  in  the  charter-party  or  any 
other.  The  original  ship  and  about  one  third  of  the  cargo  having 
been  lost  by  perils  of  the  seas,  the  remainder  of  the  cargo  was 
left  at  the  island  of  Fayal  by  the  master,  who,  on  the  12th  of 


664  1886.    C.  P.    2  BING.  N.  C.  568—570,  [b,b. 

ViTOHBLL    July,  sailed  in  another  veesel  for  England,  having  left  instructions 

am 

Dabthes.  ^i^h  the  Yice-Consul  at  Fayal  to  forward  the  remainder  of  the 
cargo  (about  two  thirds)  by  the  earliest  opportunity  to  Gibraltar. 
The  master  having  been  wrecked,  on  the  next  day  returned  to 
Fayal,  and  remained  there  until  the  24th  of  July,  when  he  again 
sailed  for  England,  having  on  the  28rd  addressed  a  letter  to  the 
[  'oeg  ]  Vice-Consul,  stating  his  having  been  informed  of  *the  expected 
arrival  of  a  vessel  originally  destined  for  Newfoundland,  and 
recommending  the  Yice-Consul,  if  he  could  not  obtain  a  reduction 
of  4002.  for  the  freight,  to  give  that  sum  for  the  conveyance 
of  the  remainder  of  the  cargo  to  Gibraltar,  rather  than  an 
opportunity  of  sending  the  cargo  forward  should  be  lost.  No 
authority  appears  to  have  been  given  to  the  Vice-Consul  to  make 
any, contract  for  the  hire  of  a  vessel  on  account  of  the  owners  of 
the  Ja7ie.  The  master  of  the  Jane  certainly  did  not  make  any, 
nor  did  he  personally  make  provision  for  the  conveyance  of  the 
remainder  of  the  cargo  to  its  destination,  much  less  superintend 
its  transhipment,  or  accompany  it  to  the  port  of  discharge. 
Before  his  departure  from  Fayal  no  vessel  of  sufficient  capacity 
to  convey  it  had  arrived  at  Fayal ;  but  on  the  29th  of  July  such 
a  vessel  having  arrived,  the  Vice-Consul  chartered  that  vessel  on 
behalf  of  the  owners  of  the  cargo  of  the  Jane,  at  a  freight  of  8602. 
for  the  conveyance  of  the  goods  to  Gibraltar.  Under  this  charter- 
party  the  vessel  so  hired  by  the  Vice-Consul  on  behalf  of  the 
owners  of  the  cargo  sailed  to  Gibraltar,  and  delivered  it  to  their 
agents,  who  received  and  paid  freight  and  charges  8782.  Under 
these  circumstances  it  appears  to  us  that  the  goods  which  were 
80  left  by  the  master  of  the  Jane  at  Fayal,  having  been  forwarded 
to  Gibraltar  by  the  Vice-Consul,  acting  in  the  name  and  on 
behalf  of  the  owners  of  the  cargo,  and  at  their  expense,  cannot 
be  said  to  have  been  carried  to  their  destination  by  the  owner  of 
the  Jane  in  fulfilment  of  the  charter-party  entered  into  with  the 
defendants,  and  consequently  that  the  freight  stipulated  to  be 
paid  by  the  charter-party  has  not  been  earned. 

The  next  question  is,  whether  any  thing  in  the  nature  of  freight 

is  recoverable  by  the  plaintiff  upon  a  new  and  implied  contract 

founded  on  meritorious  service  rendered  to  the  defendants  by  the 

[  •570  ]      plaintiff,  in  the  partial  performance  *of  the  voyage  contemplaied» 
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and  the  acceptance  of  the  goods  by  them  under  the  circumstances  Mitchell 
stated  in  the  case.  The  carriage  of  the  goods  from  Fayal  to  dabthbz» 
Gibraltar  not  having  been  the  act  of  the  plaintiff,  we  are  of 
opinion  that  no  claim  to  freight  can  be  made  by  the  plaintiff  for 
that  portion  of  the  voyage.  And  we  are  also  of  opinion  that  the 
plaintiff  has  no  right  to  claim  any  freight  pro  raid  itineria  for  the 
outward  voyage  from  England  to  Buenos  Ayres. 

The  freight  for  the  entire  voyage  was  a  gross  sum  of  1,9001. ; 
of  which  200Z.  was  to  be  paid  in  England  in  cash  for  the  necessary 
expenses  of  the  vessel  in  the  river  Plata,  and  the  residue  at 
Gibraltar  at  the  current  exchange  upon  London.  If  the  vessel 
had  arrived  at  Buenos  Ayres,  and  had  been  lost  immediately 
afterwards,  we  think  that  nothing  beyond  the  2002.  paid  in 
London  could  have  been  claimed.  But  as  she  actually  brought 
from  Buenos  Ayres  to  Fayal,  on  her  way  to  Gibraltar,  a  con- 
siderable portion  of  the  cargo  put  on  board  at  Buenos  Ayres, 
which  portion  has  come  to  the  hands  of  the  freighters,  and  been 
accepted  by  them ;  the  question  arises,  whether  the  ship  owner 
has  not  a  claim  to  freight,  pro  ratdy  for  the  conveyance  of  that 
portion  of  the  goods  from  Buenos  Ayres  to  Fayal.  And,  upon 
the  best  consideration  which  we  can  give  to  the  case,  we  think 
he  has  such  claim. 

We  have  already  said  that  the  goods  were  forwarded  by  the 
Yice-Consul,  acting  as  the  agent  of  the  freighters :  but  the  Vice- 
Consul  was  desired  by  the  master  of  the  Jane  to  forward  them, 
though  not  desired  to  forward  them  on  behalf  of  the  ship  owner. 
The  agents  of  the  freighters  at  Gibraltar  have  accepted  the 
goods,  paid  the  freight,  and  thereby  recognised  the  act  of  the 
Vice-Consul  as  their  agent.  The  case,  therefore,  must  stand  in 
.the  same  position  as  if  the  freighters  had  accepted  the  goods 
of  the  master  of  the  Jane  at  Fayal,  and  conveyed  them  *on  their  [  •571  ] 
own  account  to  Gibraltar,  in  which  case  we  think  that  they  would 
be  liable  to  pay  freight  for  that  portion  of  the  voyage  performed 
in  respect  of  the  goods  accepted. 

At  what  rate  the  freight  is  to  be  calculated  is  the  remaining 
question  to  be  considered,  and  we  are  of  opinion  that  the  ship 
owner,  under  the  circumstances  of  this  case,  cani)ot  claim  any 
remuneration  beyond  a  reasonable  freight  from  Buenos  Ayres  to 
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Mitchell     Fayal,  the  amount  of  which  the  arbitrator  will  determine.    The 

am 

Dabthkz.  freight  agreed  upon  by  the  charter  was  not  of  an  ordinary  kind, 
but  a  gross  sum  to  be  paid  in  case  of  the  performance  of  an 
extraordinary  voyage.  That  voyage  has  not  been  accomplished : 
the  voyage  was  not  in  its  nature  divisible,  so  as  to  give  to  the 
ship  owner  a  claim  to  any  aliquot  part  upon  the  performance 
of  a  certain  portion  of  the  voyage.  The  claim  of  the  ship  owner 
must,  therefore,  rest  upon  an  implied  contract  to  remunerate 
him  for  service,  performed,  not  according  to  the  agreement,  but 
a  service  from  which  the  freighters  have  received  a  benefit ;  and 
whether  upon  the  whole  the  ship  owner  has  been  overpaid  or  not, 
will  appear  when  the  account  is  taken  by  the  arbitrator  on  this 
principle  between  the  parties. 

We  forbear  to  enter  into  any  particular  examination  of  the 
authorities  referred  to,  it  having  been  admitted  on  both  sides 
that  no  case  is  to  be  found,  the  circumstances  of  which  so  nearly 
resemble  those  of  the  present  case  as  to  govern  our  decision. 
The  verdict,  therefore,  in  this  case  will  stand  for  such  sum  as 
the  arbitrator  finds  remaining  due  to  the  plaintiff. 

Judgment  for  plaintiff  accordingly. 


SHACKELL  v.  ROSIER  (1). 

^iw/22        (2  Bing.  N.  C.  634—660;   8.  C.  3  Scott,  59 ;  2  Hodges,  17 ;  5  L.  J.  (N.  8.) 
\—   '  C.  P.  193.) 

[  ^^^  -I  In  consideration  that  plaintiff  had  published  a  libel  at  defendant's 

request,  and  had  at  the  like  request  consented  to  defend  an  action 
brought  against  plaintiff  for  such  publication,  defendant  promised  to 
indemnify  plaintiff  from  the  costs  of  the  action : 
Held,  that  the  promise  was  void. 

The  declaration  stated,  that  before  and  at  the  time  of  the 
making  of  the  promise  and  undertaking  of  the  defendant  as 
therein-after  mentioned,  the  plaintiff,  and  Thomas  Arrowsmith, 
since  deceased,  were  the  proprietors  and  publishers  of  a  certain 

(1)  ated  and  followed  in  judg-  (1888)  39  Ch.  D.  605,  613,  57  L.  J. 

ment  of  the  Coubt,  in  Bradlatigh  v.  Ch.  725,  730.    Cited  by  way  of  oom- 

Newdeyatt  (1883)  11  Q.  B.  D.  1,  12,  parison  by  Kennedy,  J.,  in  ^ttirotiw 

52  L.  J.  Q.  B.  454,  462 ;   and  by  v.  Rhodes,  *99,  1  a  B.  816,  828,  68 

Stiblino,  J.  in  Lound  y.  Grimwade  L.  J.  Q.  B.  545,  550. — ^B.  C. 
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newspaper,  called  the  John  Bull,  and,  being  such,  they,  at  the    Shackku. 

solicitation  and  request  of  the  defendant,  had  theretofore,  to  wit,      rosibr. 

on  the  27th  of  January,  188S,  published  in  the  said  newspaper 

a  certain  statement  and  paragraph  as  follows;   that  is  to  say, 

*'  Verily,  the  Whigs  select  choice  subjects  for  the  exercise  of  his 

Majesty's  grace.    A  few  weeks  since,  the  town  was  astonished  at 

the  respite  from  death  of  two  men  who  had  been  found  guilty 

of  a  murder  under  circumstances  of  peculiar  atrocity:   it  was 

then  suggested  that  the  respite  was  granted  to  court  the  favour 

of  the  mobocracy  of  Lambeth,  as  Lord  Palmerston  had  then 

some  intention  of  standing  for  that  borough.     In  the  Times  of 

Friday  is  the  following,  from  a  correspondent :  **  Mr.  Chalmers,       [  '^ss  ] 

who  was  convicted  of  forgery  at  the  Sessions  of  May  last  at  the 

Old  Bailey,  has  received  his  Majesty's  gracious  pardon.    The 

case  was  reserved  by  the  Court  over  several  Sessions  for  the 

opinion  of  the  Judges  on  various  points  of  law,  which  were 

ultimately  decided  against  him,  and  he  was  at  length  sentenced 

to  be  transported  for  life.     Sentence  having  been  passed,  the  case 

became  fit  to  be  recognised  by  the  Secretary  of  State  on  the 

merits ;  and  the  result  of  the  investigation  is,  that  Mr.  Chalmers 

has  received  a  pardon  under  the  Great  Seal,  discharging  him 

from  all  the  consequences  of  the  verdict,  and  restoring  him  to  the 

enjoyment  of  all  his  civil  rights  and  privileges,  the  same  as  if 

the  conviction  had  not  taken  place.'    In  the  former  case,  the 

murderers  were  men  of  such  notorious  bad  character,  that  the 

officers,   when  they  heard  of  the  deed,  immediately  proceeded 

to  take  them  up  on  suspicion.    Li  this  case  we  know  that  the 

crime  of   forgery   was    not  new  to  Mr.   Free-pardon  Patrick 

Chalmers ;  and  we  think  we  can  offer  some  reason  for  this  act  of 

Whig- liberal  mercy.    Mr,  F.  P.  P.  C.  was,  for  some  time  previous 

to  his  incarceration  on  this  charge,  an  eminent  mob-leader  in 

a  small  way.     He  called  a  public  meeting  in  Smithfield;  he 

headed  a  deputation  to  the  Lord  Mayor  to  call  a  meeting  of  the 

Livery  to  petition  for  the  abolition  of  the  punishment  of  death 

for  forgery ;  he  often  took  the  chair  at  the  Rotunda ;  and  he  is, 

or  was,  the  intimate  friend  of  that  much-persecuted  and  respected 

publisher  of  treason,  Hetherington.    These  are  surely  convincing 

reasons  that  Mr.  Patrick  Chalmers  is  a  fit  subject  for  the  mercy 
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Bhackell  of  the  sovereign :  but  if  these  should  fail  to  convince,  we  have 
BosiEB.  one  still  which  must  be  unanswerable — the  Political  Union  met 
within  these  few  weeks  to  petition  for  this  man's  pardon,  and  he 
is  pardoned  accordingly/'  That,  at  the  time  of  the  defendant's 
[  *63o  ]  making  the  said  solicitation  and  request,  the  ^defendant  repre- 
sented to  the  plaintiff  and  the  said  T.  Arrowsmith,  since  deceased, 
that  the  contents  of  the  said  statement  and  paragraph  were 
correct  and  true ;  and  the  plaintiff  and  the  said  T.  Arrowsmith, 
confiding  in  the  truth  of  the  defendant's  representation,  and  not 
knowing  that  the  same  was  false,  or  that  the  said  statement  and 

paragraph  were  in  its  contents  incorrect  or  untrue,  or  that  the 

* 

same  was  libellous,  did  accordingly,  on  the  said  27th  of  January, 
1888,  publish  the  said  statement  and  paragraph  in  the  said 
newspaper.  That  afterwards,  and  before  the  making  of  the 
promise  and  undertaking  of  the  defendant,  as  heretofore 
mentioned,  one  Peter  Charles  Chalmers,  being  the  said  person 
named  Chalmers  in  the  said  statement  and  paragraph,  to  wit,  on 
the  25th  of  May,  1888,  commenced  an  action  on  the  case  at  his 
suit,  against  Edward  Shackell,  then  the  printer  and  publisher 
of  the  said  newspaper,  William  Shackell  the  now  plaintiff,  and 
the  said  Thomas  Arrowsmith,  since  deceased,  in  the  Court  of 
Common  Pleas,  for  the  said  publication  of  the  said  statement 
and  paragraph,  asserting  and  alleging  that  the  same  was  a  false, 
scandalous,  malicious,  and  defamatory  libel  of  and  concerning 
the  said  Peter  Charles  Chalmers;  and  that  he  had  sustained 
damages  to  a  large  amount  thereby ;  and  which  said  action,  at 
the  time  of  the  making  of  the  promise  and  undertaking  of  the 
defendant  as  hereinafter  mentioned,  was  depending  in  the  said 
Court,  and  the  defendant  had  notice  of  the  premises ;  and  there- 
upon heretofore,  to  wit,  on  the  6th  of  June,  1888,  in  consideration 
of  the  premises,  and  that  the  said  Edward  Shackell,  the  said 
William  Shackell  the  now  plaintiff,  and  the  said  Thomas 
Arrowsmith,  would  defend  the  said  action,  he,  the  defendant, 
undertook,  and  then  faithfully  promised  the  plaintiff,  and  the 
said  Thomas  Arrowsmith,  to  save  harmless  and  indemnify  them 
from,  and  reimburse  them,  all  payments,  damages,  costs,  charges, 
[  •637  ]  and  expenses,  *which  they  should  or  might  incur,  bear,  pay, 
sustain,  or  be  liable  for,  for  or  by  reason  of  their  so  as  aforesaid 
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publishing  the  said  statement  and  paragraph,  and  of  their  Shaokell 
defending  the  said  action.  The  plaintiff  then  averred,  that  he  Bosieb. 
and  the  said  Thomas  Arrowsmith,  confiding  in  the  said  promise 
and  undertaking  of  the  defendant,  did  afterwards,  to  wit,  on,  &c., 
accordingly  defend  the  said  action,  and  the  same  was  so  defended. 
And  the  plaintiff  averred,  that  afterwards,  to  wit,  on  the  4th  of 
July,  1884,  certain  issues  before  then  joined  in  the  said  action 
between  the  parties  thereto  came  on  to  be,  and  were,  in  due  form 
of  law,  tried  at  the  sittings  at  Nisi  Prius  of  the  said  Court,  after 
Trinity  Term,  1884,  held  at  Guildhall,  in  and  for  the  city  of 
London,  before  Sir  Nicholas  Conyngham  Tindal,  Knight,  his 
Majesty's  Chief  Justice  of  the  Bench  at  Westminster,  by  and 
before  a  jury  in  that  behalf  chosen  and  sworn  between  the  said 
parties ;  and  the  said  jury  then  found  a  verdict  in  the  said  action 
upon  the  said  issues  for  the  said  P.  C.  Chalmers,  and  upon  their 
oath  said,  that  he  had  sustained  damages  for  and  by  reason  of 
the  said  publication  of  the  said  statement  and  paragraph,  being 
a  false,  scandalous,  malicious,  and  defamatory  libel  of  and  con- 
cerning him,  to  the  amount  of  80Z. ;  and  such  proceedings  were 
thereupon  afterwards  had  in  the  said  action,  that  the  plaintiff, 
William  Shackell,  after  the  death  of  the  said  Thomas  Arrowsmith, 
to  wit,  on  the  5th  of  November,  1884,  applied  to  the  said  Court 
to  set  aside  the  said  verdict,  and  obtained  a  rule  of  the  said 
Court,  calling  upon  the  said  P.  C.  Chalmers  to  shew  cause,  on  a 
certain  day  therein  named,  why  the  said  verdict  should  not  be 
set  aside,  and  instead  thereof  a  nonsuit  be  entered ;  or  why  the 
entry  of  final  judgment  on  the  said  verdict  should  not  be  stayed : 
that  the  said  Thomas  Arrowsmith  having  died  before  the  obtaining 
of  the  said  rule  nisiy  and  before  the  same  was  finally  ^disposed  [  ^nss  ]. 
of,  to  wit,  on  the  26th  of  July,  1884,  the  said  plaintiff,  William 
Shackell,  being  advised  by  counsel  learned  in  the  law,  and 
finding  that  he  could  not  support  the  said  rule,  and  make  it 
absolute,  or  set  aside  the  said  verdict,  or  arrest  the  said  judgment, 
did,  after  the  death  of  the  said  T.  Arrowsmith,  and  with  the  leave 
and  consent  of  the  defendant  Rosier,  afterwards,  to  wit,  on  the 
17th  of  November,  1884,  settle  and  compromise  the  said  action 
with  the  said  P.  C.  Chalmers,  and  thereupon  became  liable  for, 
and  was  forced  and  obliged  to,  and  did  pay  him,  a  large  sum,  to 
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shackell  wit,  602.,  in  satisfaction  of  the  said  damages  so  found  by  the  said 
RoBiEB.  }^^9  ^^^  given  by  their  verdict  aforesaid,  and  of  the  costs  and 
charges  of  the  said  P.  C.  Chalmers,  by  him  about  his  suit  in  that 
behalf  expended;  and  by  means  of  the  premises  the  plaintiff, 
after  the  death  of  the  said  T.  Arrowsmith,  then  became  and  was 
damnified  and  injured  to  the  amount  of  the  said  sum  of  60Z. ; 
and  also  by  means  of  the  premises  the  plaintiff  and  the  said 
T.  Arrowsmith,  dm*ing  the  lifetime  of  the  said  T.  Arrowsmith, 
and  the  plaintiff  after  his  death,  were  put  to,  incurred,  bore,  and 
sustained,  and  became  liable  for  and  paid,  great  costs,  charges, 
and  expenses,  amounting  to  800Z.,  in  and  about  the  defending 
and  compromising  the  said  action,  and  in  making  the  said 
application  to  the  Court,  whereof  the  defendant  afterwards,  and 
after  the  death  of  the  said  T.  Arrowsmith,  to  wit,  on  the  2nd  of 
December,  1884,  had  notice:  yet  the  defendant,  not  regarding 
his  said  promise  and  undertaking,  had  not  yet  saved  harmless 
and  indemnified  the  plaintiff,  and  the  said  Thomas  Arrowsmith 
in  his  lifetime,  or  the  plaintiff  since  his  death,  or  reimbursed 
them  or  either  of  them,  the  said  payments,  damages,  costs, 
charges,  and  expenses  so  made,  incurred,  borne,  paid,  sustained, 
and  become  liable  for  as  aforesaid,  or  any  of  them,  or  any  part 
[  '639  ]  thereof,  but  so  to  do  had  hitherto  wholly  neglected  and  *refu8ed, 
and  still  did  neglect  and  refuse.  Counts  for  money  paid,  and  on 
an  account  stated.  .     . 

The  defendant  pleaded,  first,  non  assumpsit,  and 

Secondly,  that  he  did  not  represent  to  the  plaintiff,  and  the 
said  T.  Arrowsmith,  since  deceased,  that  the  contents  of  the  said 
statement  and  paragraph  in  the  first  count  of  the  declaration 
mentioned  were  correct  and  true. 

At  the  trial  it  appeared,  that  the  plaintiff,  in  January,  1885, 
apprised  the  defendant  that  Chalmers  had  commenced  proceedings 
against  the  John  Btdl  newspaper,  for  the  libel  which  had  been 
furnished  by  the  defendant.  That  the  defendant  called  at  the 
office  of  the  newspaper,  requested  the  plaintiff  to  defend  the 
action  commenced  by  Chalmers,  and  promised  to  indemnify  the 
plaintiff :  and  that  a  written  indemnity  was  drawn  up,  but  never 
signed  by  the  defendant,  or  stamped. 

A  verdict  having  been  found  for  the  plaintiff,  with  800^  damages, 
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Talfourdy  Serjt.,  porsuant  to  leave  reserved  at  the  trial,  shackell 
obtained  a  rule  nisi  to  enter  a  nonsuit  instead,  on  the  ground  rosieb. 
that  the  writing  containing  the  indemnity  had  not  been  stamped ; 
or  to  arrest  the  judgment,  on  the  ground  that,  if  the  defendant 
was  privy  to  the  publication  of  the  libel,  for  which  the  plaintiff 
had  been  cast  in  damages,  the  consideration  for  the  defendant's 
promise  was  the  commission  of  an  offence  by  the  plaintiff,  and 
therefore  the  promise  was  void :  if  the  defendant  was  not  privy 
to  the  publication  of  the  libel,  he  was  a  stranger  to  the  action 
brought  against  the  plaintiff,  and,  in  undertaking  to  indemnify 
the  plaintiff  against  the  costs,  was  guilty  of  maintenance,  which 
also  rendered  his  promise  void. 

Alexander  and  BiUt  shewed  cause :  [  640  ] 

The  writing  containing  the  indemnity  not  having  been  signed 
by  the  defendant,  was  a  proposal  only,  and,  as  it  did  not  amount 
to  an  agreement,  did  not  require  a  stamp:  Ramshottom  v. 
Tunbridge  (l),  Hawkins  v.  Warre  (2),  Wrigley  v.  Smith  (8),  Rex  v. 
Wrangle  (4,).  It  was  only  confirmatory  of  the  plaintiff's  parol 
promise,  which  was  clearly  proved,  and  was  sufficient  to  bind 
him ;  for  a  contract  of  indemnity  may  be  by  parol  as  well  as  in 
writing :  Thonias  v.  Cooke  (5),  Adains  v.  Dansey  (6). 

(The  Court  here  intimated  that  the  paper  in  question  was 
only  a  proposal,  not  signed  or  binding  on  the  party,  and  that, 
therefore,  there  was  no  ground  for  entering  a  nonsuit.) 

Then,  on  the  second  point,  the  defendant  has  not  undertaken 
to  indemnify  the  plaintiff  against  the  consequences  of  a  libel,  but 
against  the  casts  of  a  particular  action.  The  statement  of  the 
premises  in  the  declaration  is  only  explanatory  of  the  promise, 
and  may  be  rejected  as  part  of  the  consideration.  It  may  be 
conceded  that,  according  to  Colburn  v.  Patmore  (7),  there  can  be 
no  indemnifying  against  the  consequences  of  a  libel ;  and  that, 
according  to  Merryweather  v.  Nixan  (8)  no  contribution  can  be 

(1)  15  E.  E.  302  (2  M.  &  S.  434).  (5)  32  B.  E.  520  (8  B.  &  C.  728). 

(2)  3  B.  &  C.  690.  (6)  31  E.  E.  480  (6  Bing.  506). 

(3)  3  N.  &  M.  181.  (7)  40 E.  E.  493  (1  Or.  M.  &  B.73). 

(4)  4  N.  &  M.  375.  (8)  16  E.  E.  810  (8  T.  E.  186). 
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suAOKBLL  recovered  from  joint  tort-feasors.  But  Lord  Kenton  said,  in 
BoBiKB.  that  case,  that  '^  his  decision  would  not  affect  cases  of  indemnity 
where  one  man  employed  another  to  do  acts  not  unlawful  in 
themselves."  In  Wooley  v.  Batte  (i)  contribution  was  recovered 
from  a  joint  tort-feasor  in  a  coach  accident ;  and  in  Fletcher 
V.  Harcourt(2),  a  distinction  is  expressly  taken  between  an 
[  *64i  ]  indemnity  for  an  act  *which  is  illegal,  and  one  which  may  turn 
out  to  be  legal.  The  plaintiff  could  not  know  at  the  time  of 
publication  whether  the  paragraph  would  turn  out  to  be  legal 
or  not:  if  it  were  true,  it  would  be  legal;  and  the  defendant, 
having  assured  the  plaintiff  it  was  true,  is  estopped  to  say  that 
the  plaintiff  has  been  guilty  of  a  libel :  the  plaintiff  is  the  mere 
instrument  to  make  a  statement  for  the  consequences  of  which 
the  defendant  was  responsible  to  the  plaintiff.  Thus  in  Adamson 
V.  Jarvia  (3),  where  the  plaintiff,  an  auctioneer,  sold  goods  under 
order  of  the  defendant,  who  had  no  right  to  dispose  of  them,  and 
the  true  owner  afterwards  recovered  against  the  plaintiff;  a 
declaration  in  case,  which  alleged  that  the  defendant,  being 
possessed  of  the  goods,  represented  to  the  plaintiff,  that  he  was 
entitled  to  dispose  of  them ;  that  the  plaintiff,  in  consequence,  at 
the  defendant's  request,  sold  them  by  auction,  and,  after  deducting 
certain  charges  for  his  trouble,  paid  the  residue  of  the  proceeds 
to  the  defendant;  that  the  defendant  deceived  the  plaintiff  in 
this,  that  he  was  not  at  the  time  of  the  sale  entitled  to  dispose  of 
the  goods;  that  the  true  owner  afterwards  recovered  the  valud 
of  the  plaintiff;  and  that  the  defendant  refused  to  reimburse 
him;  was  held  sufficient  after  verdict,  and  the  plaintiff  was 
allowed  to  recover;  and  Best,  Ch.  J.  said,  "  From  the  concluding 
.  part  of  Lord  Kenyon's  judgment  in  Merryweather  v.  Nia:an,  and 
from  reason,  justice,  and  sound  policy,  the  rule,  that  wrongdoers 
cannot  have  redress  or  contribution  against  each  other,  is  con- 
fined to  cases  where  the  person  seeking  redress  must  be  presumed 
to  have  known  that  he  was  doing  an  unlawful  act."  Betts  v. 
Gibbins  (4)  is  a  decision  the  same  in  principle  as  Adamson  v.  Jarvis, 
Again,  if  part  of  the  consideration  be  good,  the  defendant  is 

(1)  2  Car.  &  P.  417.  (4)  41  R.  E.  381  (2  Ad.  &  El.  57 ; 

(2)  Hutton,  55.  4  N.  &  M.  64). 

(3)  29  B.  B.  503  (4  Bing.  66). 
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bound  by  his  promise,  though  other  parts  of  *the  consideration  Shackbll 
be  illegal.  Thus  in  Newman  v.  Newman  (i)  it  was  laid  down,  rosier. 
that  in  debt  on  bond,  conditioned  for  the  performance  of  several  [  *642  ] 
things,  if  one  of  them  be  void  at  the  common  law,  yet  the  bond 
may  be  good  for  the  others :  as  where  it  was  conditioned  to  pay 
money  to  the  obligee  upon  the  conveyance  of  an  estate  to  the 
obligor,  and  to  present  the  obligee's  son  to  the  next  avoidance 
of  a  church,  the  advowson  of  which  belonged  to  the  estate,  if  he 
were  then  of  age  to  take  it ;  or,  if  not,  to  procure  the  person  who 
should  be  appointed,  to  resign,  upon  notice  of  the  son's  being 
qualified  to  take  it,  and  to  present  him ;  and  it  was  held,  that 
admitting  that  part  of  the  condition  for  the  presentation  of  the 
obligee's  son  to  be  simoniacal,  yet  the  bond  was  good  for  the 
payment  of  the  money.  So  in  Bradburne  v.  Bradburne{2), 
the  Court  said,  where  there  are  divers  considerations  alleged  by 
the  plaintiff,  and  some  are  frivolous  and  void,  yet,  if  any  of  them 
be  good,  the  plaintiff  shall  recover.  And  in  Ciisp  v.  Oamel  (3),  in 
assumpsit,  it  was  held  sufficient  if  one  of  two  considerations  be 
proved  good  ;  and  that  a  void  consideration  need  not  be  proved. 
In  Vin.  Abr.  Damages  (Q.),  pi.  17,  it  is  also  laid  down,  '*  Where 
there  are  two  considerations,  whereof  the  one  is  good,  and  the 
other  is  void,  the  damages  given  shall  be  intended  to  be  all  given 
for  the  good  consideration." 

With  respect  to  the  imputation  of  maintenance,  the  defendant, 
after  furnishing  the  statement  to  the  plaintiff,  was  morally  bound 
to  save  him  harmless  from  costs,  and,  therefore,  did  not  interfere 
in  a  matter  in  which  he  had  no  concern.  In  Williamson  v. 
Henley  (4),  a  declaration  that  plaintiff,  at  the  request  of  defendant, 
and  upon  defendant's  undertaking  to  indemnify,  defended  *an  [  *^^3  ] 
action  for  the  recovery  of  money  in  which  defendant  claimed 
an  interest ;  that  judgment  was  given  against  plaintiff  for  42Z. ; 
and  that  he  was  imprisoned,  and  paid  the  money  under  a  ca.  sa.y 
was  held  not  to  disclose  a  contract  void  on  account  of  maintenance. 
And,  according  to  Hawkins,  Fl.  Gr.  c.  88,  s.  5,  maintenance  is 
stated  to  be  either  in  paisy  or  by  prosecuting  suits:  but  the 
defendant's  undertaking  is  neither  the  prosecution  of  a  suit, 

(1)  16  R.  R.  386  (4  M.  &  S.  66).  (3)  Cro.  Jac.  103,  110,  128. 

(2)  Cro.  Eliz.  149.  (4)  6  Bing.  299. 
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bbaokeli.  nor  maintenance  in  peas.  At  all  events,  if  the  defendant  relies 
Rosier.  on  the  illegality  of  the  consideration,  he  ought  to  have  pleaded 
the  illegality.  In  Potts  v.  Sparrow  (i),  it  was  held,  that  illegality 
of  consideratio  n  must  be  pleaded  specially  as  a  defence,  not  only 
where  the  express  contract  on  which  a  plaintiff  sues  is  illegal,  but 
also,  where  illegal  services  having  been  performed,  no  contract 
to  pay  for  them  can  be  implied. 

Talfourd  and  Petersdorff^  in  support  of  the  rule : 

The  argument  for  the  plaintiff  does  not  extricate  him  from 
the  dilemma  on  which  the  rule  nisi  for  arresting  judgment  was 
obtained.  This  does  not  resemble  the  cases  of  contribution  by 
a  tort-feasor,  where  the  tortious  act  is  not  illegal,  or,  at  least,  of  a 
dubious  character.  The  act  of  the  plaintiff  was  illegal  within  his 
own  knowledge  :  he  was  bound  to  know  that  the  publication  of 
such  a  paragraph  might  subject  him  to  prosecution  for  a  libel; 
and  he  cannot  recover  in  respect  of  his  own  wrongful  act.  In 
Pitcher  v.  Bailey  (2)  it  was  held,  that  if  an  ofScer  permitted  a 
prisoner  to  go  at  large  on  his  promise  to  pay  the  debt  to  the 
creditor,  in  consequence  of  which  he  was  obliged  to  pay  the 
creditor  himself,  he  could  not  recover  back  the  money  from 
the  debtor,  being  guilty  of  a  breach  of  duty,  out  of  which  he 
could  not  derive  a  cause  of  action.  So  that  the  contract  to 
[  *644  ]  indemnify  the  ^plaintiff  against  the  consequences  is  bad,  like  a 
contract  to  indemnify  a  sheriff  against  an  illegal  act:  Blackett 
V.  Crissop  (3). 

The  premises  in  the  declaration,  which  are  the  publication  of 
the  libel  at  the  request  of  the  defendant,  cannot  be  excluded  from 
the  consideration ;  but  if  they  can,  then  the  defendant's  promise 
was  gratuitous,  and  amounts  to  maintenance.  In  Wallis  v.  Duke 
of  Portland  (4),  the  Lobd  Chancellor  says,  ''  Maintenance  is  not 
confined  to  supporting  suits  at  common  law.  In  the  first  book 
you  open  upon  the  subject  (one  naturally  looks  to  Hawkins),  it  is 
stated  to  be  either  in  pais,  or  by  prosecuting  suits.  Maintenance 
in  pais  is  punishable  by  indictment.  Maintenance  by  prosecuting 
suits,  without  distinguishing  what  suits,  is  punishable  by  an  action 

(1)  1  Bing.  N.  C.  594.  (3)  1  Ld.  Bay.  278. 

(2)  8  East,  171.  (4)  4  E.  E.  78  (3  Ves.  494). 
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by  the  party  grieved  also ;  and  that  is  an  action  at  common  law.  Shagkell 
Statutes  prohibiting  particular  species  of  maintenance  add  robieb. 
penalties ;  but  it  is  laid  down  as  a  fundamental  authority,  that 
maintenance  is  not  malum  prohibitum,  but  rn/dum  in  se ;  that 
parties  shall  not  by  their  countenance  aid  the  prosecuting  of 
suits  of  any  kind,  which  every  person  must  bring  upon  his  own 
bottom  and  at  his  own  expense."  And  in  Master  v.  Miller  (i)  it 
is  laid  down  by  Buller,  J.,  *'  At  one  time,  not  only  he  who  laid 
out  money  to  assist  another  in  his  cause,  but  he  that  by  his 
friendship  or  interest  saved  him  an  expense  which  he  would 
otherwise  be  put  to,  was  held  guilty  of  maintenance:  Bro.,  tit. 
Maintenance,  7,  14,  17,  &c." 

TiNDAL,  Ch.  J. : 

What  has  fallen  from  the  Court  in  the  course  of  the  argument, 
renders  it  unnecessary  now  to  observe  on  any  point,  except  the 
arrest  of  judgment ;  *and  I  am  of  opinion  that  the  judgment  in  [  ^645  ] 
this  case  ought  to  be  arrested  ;  first,  on  the  ground  of  illegality 
in  the  consideration  for  the  defendant's  promise;  secondly,  on 
the  ground  of  the  extent  of  that  promise. 

The  declaration  sets  out  a  paragraph  which,  at  the  request  of 
the  defendant,  appeared  in  the  Jofm  Bull  newspaper,  and  is 
undoubtedly  a  libel  on  the  individual  against  whom  it  was 
directed.  The  declaration  then  goes  on  to  state,  that  the  party 
libelled  brought  an  action  against  Edward  Shackell,  the  printer 
and  publisher  of  the  John  Bvll,  William  Shackell  the  now 
plaintiff,  and  Thomas  Arrowsmith,  since  deceased ;  that  whilst 
that  action  was  pending,  the  defendant,  in  consideration  of  the 
premises,  and  also  in  consideration  that  Edward  Shackell,  William 
Shackell,  and  Thomas  Arrowsmith  would  defend  the  said  action, 
promised  to  save  harmless,  and  indemnify  them  from,  and 
reimburse  them  all  payments  of  damages,  costs,  charges,  and 
expenses  which  they  should  or  might  incur,  bear,  pay,  sustain  or 
be  liable  for,  for  or  by  reason  of  their  so  as  aforesaid  publishing 
the  said  statement  and  paragraph,  and  of  their  defending  the 
said  action. 

It  appears,  therefore,  that  the  consideration  consists  of  two 

(1)  4  T.  R.  at  p.  340;  see  2  B.  R.  404. 
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Shaokbll  parts :  first,  of  the  premises ;  that  is,  that  the  plaintiff,  at  the 
.  Rosier.  request  of  the  defendant,  had  published  the  paragraph  in  question. 
Either  that  matter  is  to  be  rejected  as  surplusage,  or  it  is  not. 
On  behalf  of  the  plaintiff,  it  has  been  contended  that  it  is  to  be 
rejected,  and  that  it  only  introduces  the  statement,  that  the 
defendant  promised  to  indemnify  the  plaintiff  as  to  the  costs  of 
the  action  which  had  been  brought  against  him.  If  so,  the  promise 
is  a  promise  by  a  stranger  to  the  action,  and  void  as  an  act  of 
maintenance.  If  the  premises  are  not  rejected,  then  it  stands  that 
[  *646  ]  the  plaintiff,  at  the  request  of  the  defendant,  had  ^published  the 
libel ;  that  is,  had  committed  an  indictable  offence.  What  is  that 
but  saying,  that,  in  consideration  that  the  plaintiff  and  defendant 
had  combined  to  commit  a  breach  of  the  law,  the  defendant 
promised  to  save  the  plaintiff  harmless  ? 

It  is  said,  however,  that  you  may  reject  that  part  of  the 
consideration  which  involves  the  breach  of  the  law,  and  look 
only  to  the  costs  incurred  by  the  plaintiff  at  the  defendant's 
request.  Undoubtedly,  when  a  promise  rests  on  two  considera- 
tions, one  of  which  is  impossible  or  unintelligible,  you  may  reject 
the  impossible  or  unintelligible,  and  resort  to  that  which  is  possible 
and  plain.  But  all  the  books  take  a  distinction  as  to  the  case 
where  part  of  the  consideration  is  illegal :  as  in  Featherston  v. 
Hutchinson  (i).  There,  a  promise  by  a  third  person  to  pay  the 
sheriff  the  debt  of  his  prisoner,  in  consideration  of  his  being  set 
at  large,  was  held  void.  A  further  distinction  has  been  taken  on 
the  part  of  the  plaintiff,  between  considerations  void  by  statute, 
and  such  as  are  void  at  common  law.  If  the  consideration  be 
illegal,  I  see  no  ground  for  such  a  distinction ;  and  I  am  of  opinion 
that  this  promise,  being  illegal,  is  void. 

Even  if  it  were  not  so  as  regards  the  particular  transaction,  I 
should  say  it  is  far  too  extensive  to  be  legal ;  for  it  is  not  confined 
to  indemnifying  the  plaintiff  in  the  action  for  the  libel,  but  from 
all  costs  and  consequences.  What  is  that  but  to  indemnify* 
him  against  all  the  consequences  of  his  crime,  costs,  damages, 
fine,  or  imprisonment?  It  needs  no  argument  to  shew,  that 
a  promise  to  indemnify  a  man  against  all  the  consequences  of 
an  offence  cannot  be  supported  on  any  principle  of  law.     The 

(1)  Cro.  Eliz.  199. 
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rule,  therefore,  for  arresting  the  judgment  in  this  case  must     Shaokkll 
be  made  absolute.  Bosibb. 

Pake,  J. :  .  [  W7  ] 

It  is  impossible  to  look  at  this  declaration  without  seeing 
that  the  publication  of  the  libellous  matter  formed  part  of  the 
consideration  for  the  defendant's  promise;  and  Ncwntanv.  Newman 
has  no  application  to  the  case.  What  does  the  declaration  state  ? 
That  the  plaintiff,  at  the  request  of  the  defendant,  published  a 
libel  against  a  third  person ;  that  the  party  libelled  commenced 
his  action  against  the  plaintiff  for  the  libel ;  and  that  the 
defendant,  in  consideration  of  the  premises,  and  also  that  the 
plaintiff  would  defend  the  action,  promised  to  indemnify  him. 
So  that,  if  you  take  away  the  criminal  inducement,  the 
intervention  of  the  defendant  is  the  act  of  a  mere  stranger. 

The  point  was  much  discussed  in  Farebrother  v.  Ansley  (i). 
There  it  was  held,  that  there  was  no  implied  promise  on  the  part 
of  a  sheriff  to  indemnify  an  auctioneer  who  sells  goods  seized 
under  a^.  /a.,  when  employed  to  do  so  by  the  sheriff's  officer  to 
whom  the  warrant  was  directed,  and  the  plaintiff's  attorney  in  the 
original  cause,  although  the  sheriff  certified  to  the  Excise  Office 
that  he  himself  had  seized  and  sold  the  goods,  and  that  he, 
in  fact,  received  his  poundage  from  the  produce  of  the  sale ; 
and  that  if  an  action  of  trespass  were  brought  by  the  owner  of 
the  goods  against  the  auctioneer,  the  sheriff,  and  others,  all 
the  damages  awarded  in  which  were  levied  upon  the  auctioneer 
alone,  he  had  no  action  for  a  contribution  against  any  of  his 
co-defendants. 

Fletcher  v.  Harcourt  is  not  particularly  in  point :  but  MaHin 
V.  Blyihman  (2)  is  express.  There  Holman  "  fut  en  execution  en 
Plymouth  pr.  31Z.  al  suit  D.,  q'  fut  recover  la  devant  le  maior,  &c. 
Blithman  vient  al  Martin,  et  promise,  q'  consideratio'  il  en  voit 
mitter  et  suffer  Holman  d'aler  alarge,  q'  les  SIZ.  sera  port  eins  en 
*court  la  p  Holman  p  tiel  jour  a  satisfier  D.,  et  q'il  sauvera  Martin  C  *•**  ] 
harmeless  de  cest  enlargement.  D.  recover  vers  Martin  sur 
I'escape,  et  puis  Martin  port  assumpsit  vers  Blithman  sur  le 
promise,  et  declare  tout  ut  supra:    et  adjudg  vers  le  pi',  car 

(1)  1  Camp.  342.  (2)  Yelv.  197. 
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Shaokblii     le  consideration  est  encount'  ley,  viz.  a  suffer  un  en  execution 
KoMBBi      q'  escaper." 

It  would  be  productive  of  great  evil  if  the  Courts  were  to 
encourage  such  an  engagement  as  this,  and  thereby  hold  out 
inducement  to  the  propagation  of  illegal  and  unfounded  charges. 
I  do  not  find  that  the  doctrine  laid  down  in  Merryweather  v. 
Nixan  has  ever  been  shaken.  That  cause  was  tried  by  an 
eminent  Judge,  Mr.  Baron  Thompson  :  he  laid  down  the  position, 
that  no  contribution  could  be  claimed  at  law  as  between  wrong- 
doers; and  that  was  adopted  in  ba?ic  by  Lord  Kbnyon.  Wooleyx. 
Batte,  which  was  tried  before  me  at  Hereford,  does  not  bear  on 
the  case ;  but  in  Colburn  v.  Patmore  (i)  Lord  Lyndhurst  says, 
"I  know  of  no  case  in  which  a  person  who  has  committed  an 
act,  declared  by  the  law  to  be  criminal,  has  been  peimitted  to 
recover  compensation  against  a  person  who  has  acted  jointly  with 
him  in  the  commission  of  the  crime.  It  is  not  necessary  to  give 
any  opinion  upon  this  point ;  but  I  may  say,  that  I  entertain  little 
doubt  that  a  person  who  is  declared  by  the  law  to  be  guilty  of  a 
crime  cannot  be  allowed  to  recover  damages  against  another  who 
has  participated  in  its  commission." 

Vaughan,  J. : 

After  the  luminous  exposition  of  the  law  by  the  Chief  Justice 
and  my  brother  Park,  I  shall  content  myself  with  saj-ing,  I 
concur  with  them. 

The  principle  now  under  consideration  was  much  discussed, 
though  not  decided,  in  Colburn  v.  Patmore ;  but  Lord  Lyndhurst 
L  •649  ]  seems  to  have  little  or  no  doubt  *that  a  party  convicted  of  libel 
could  not  enforce  a  contract  of  indemnity.  An  attempt  has  been 
made  here  to  separate  what  may  be  legal  in  the  contract  from  what 
is  illegal ;  but  the  whole  is  so  incorporated  and  interwoven,  that 
it  is  impossible  to  effect  any  separation  ;  and  the  cases  cited  with 
that  view  do  not  go  the  length  of  shewing  that  in  an  entire 
consideration  you  may  discard  what  is  illegal  and  rely  on  the 
residue.  In  Newvuin  v.  Netnnan,  the  two  acts  for  which  the 
defendant's  bond  was  conditioned  were  altogether  separate  and 
distinct ;  the  conveyance  of  an  estate,  and  the  presentation  to  a 

(1)  40  E.  R.  493  (1  Cr.  M.  &  R.  83). 
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living.  That,  therefore,  was  a  case  of  a  very  different  description,  shaoksll 
In  Crisp  v.  Gamel  (i)  it  was  held  m  assumpsit,  that  it  was  suflScient  romer. 
if  one  of  two  considerations  be  proved  good,  and  that  a  void 
consideration  need  not  be  proved ;  but  there  one  of  the  considera- 
tions is  put  as  ''idle  and  vain."  In  this  case,  the  Court  itself 
would  become  accessory  to  the  publication  of  libels  if  it  were  to 
enforce  such  a  contract  as  the  present.  The  judgment,  therefore, 
must  be  arrested,  on  the  ground  that  the  consideration  for  the 
promise  is  illegal;  and  if  that  objection  could  be  got  rid  of,  the 
contract  would  still  be  void  on  the  ground  of  ma  intenance. 

BOSANQUET,  J. : 

I  am  of  opinion  that  the  promise  and  consideration  both  appear 
on  the  record  to  be  illegal.  The  promise  is  to  save  harmless,  and 
indemnify  the  plaintiff  from,  and  reimburse  him  all  payments, 
damages,  costs,  charges,  and  expenses  which  he  should  or  might 
incur,  bear,  pay,  sustain,  or  be  liable  for,  for  or  by  reason  of  his 
so  as  aforesaid  publishing  the  said  statement  and  paragraph, 
and  of  his  defending  the  said  action.  And  it  appears  that  the 
publication  was  made  at  the  solicitation  of  the  defendant;  a 
publication  manifestly  illegal  *and  open  to  indictment ;  at  once  [  ♦eso  ] 
the  subject  of  an  action  at  the  suit  of  the  party  offended,  and  an 
offence  against  the  public.  The  case,  therefore,  does  not  fall 
within  the  principle  laid  down  by  Lord  Kenyon  in  Merryiveather 
V.  Nixan.  In  Merryiveather  v.  Nixan  it  was  said  that  the  principle 
which  refuses  contribution  from  a  joint  wrongdoer  would  not  affect 
cases  of  indemnity  where  one  man  employs  another  to  do  acts  not 
unlawful  in  themselves :  but  the  act  done  by  the  plaintiff  here 
was  unlawful  within  his  own  knowledge.  With  respect  to  the 
consideration,  the  expression  in  the  declaration, ''  in  consideration 
of  the  premises,"  involves  all  the  previous  matter,  and  makes  the 
publication  of  the  libel  part  of  the  consideration  for  the  promise. 
But  if  we  could  reject  the  premises,  the  defendant  is  an  entire 
stranger  to  the  transaction,  and  has  voluntarily  and  officiously 
undertaken  to  maintain  the  plaintiff  in  a  suit  with  which  the 
defendant  has  no  connection.     Such  an  undertaking  Js  clearly 

maintenance  within  the  definition  of  Hawkins. 

Rule  absolute. 
(1)  Cro.  Jac.  128. 
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18S6.  CLAEKE  V.  TAYLOR  and  Another  (1). 

AprU  2eK 

(2  Bing,  N.  C.  654—668  ;  S.  C.  3  Scott,  95 ;  2  Hodges,  65 ;  5  L.  J.  (N.  S.) 

[  054  ]  C.  P.  235.) 

Defendants  justified  and  proved  the  truth  of  a  libel,  charging  plaintiff 
with  having  acted  in  a  grand  swindling  concern  at  Manchester;  but 
omitted  any  justification  of  the  following  passage  in  the  libel :  '*  As  we 
have  already  stated,  Clarke  had  been  at  Leeds  for  one  or  two  days  before 
his  arrival  in  this  town,  and  is  supposed  to  have  made  considerable 
purchases  there ;  it  is  hoped,  however,  that  the  detection  of  his  plans  in 
Manchester  will  be  learnt  in  time  to  prevent  any  very  serious  losses  from 
taking  place."  **We  have  already  stated,  that  Clarke  referred  Mr. 
Norris  to  a  stockbroker  in  London,  a  Mr.  Peacock,  we  believe,  to  whom 
Mr.  Norris  wrote  for  information  respecting  Clarke's  circumstances. 
He  received  a  reply  from  Mr.  Peacock,  stating  that  Mr.  Clarke  had 
been  introduced  to  him  by  a  very  respectable  party ;  that  he  had  sold 
stock  for  Clarke,  amounting  to  1,7002.,  and  had  introduced  him  to 
Messrs.  Jones,  Lloyd  &  Co.,  with  whom  he  had  opened  an  account  by 
depositing  2,000/.*  We  believe  there  is  not  the  slightest  reason  to  doubt 
the  truth  of  Mr.  Peacock's  statement;  and  the  probability  is,  that 
Clarke  had  been  furnished  with  the  stock,  and  an  introduction  had  been 
obtained  to  the  stockbroker  for  the  purpose  of  giving  colour  to  his 
proceedings  here  and  in  Yorkshire." 

A  jury  having  found  for  the  defendants  on  the  part  of  the  libel  which 
was  justified,  the  Court  refused  to  enter  a  verdict  for  the  plaintiff  on  the 
passage  not  justified,  holding  that  it  was  not  libellous  in  itself. 

Thb  declaration  stated,  that  the  plaintiff  was  a  person  of  good 
name,  fame,  and  credit,  and  had  not  ever  been  guilty,  or,  until 
the  time  of  the  committing  of  the  several  grievances  by  defendants 
as  hereinafter  mentioned,  been  suspected  to  have  been  guilty  of 
the  offences  and  misconduct  hereinafter  mentioned  to  have  been 
charged  upon,  and  imputed  to,  the  plaintiff,  or  of  any  other  such 
offences  and  misconduct:  that  before,  and  at  the  time  of  the 
committing  the  grievances  hereinafter  mentioned,  the  plaintiff 
used,  exercised,  and  carried  on  the  trade  and  business  of  a 
warehouseman,  had  always  conducted  himself,  in  his  said  trade 
and  business,  in  an  upright,  fair,  and  honourable  manner,  and 
was  honestly  acquiring  great  gains  and  profits  in  his  said  trade 
and  business:  yet  the  defendants,  well  knowing  the  premises, 
but  wickedly  and  maliciously  intending  to  injure  the  plaintiff, 
and  to  cause  it  to  be  suspected  and  believed  that  the  plaintiff  had 

(1)  McGregor  v.  Greyory  (1843)  11  M.  &  W.  287  ;  Fleminy  v.  Dollar  (1889) 
23  Q.  B.  D.  388,  392. 
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been  and  was  guilty  of  the  offences  and  misconduct  hereinafter  Clabkb 
^mentioned  to  have  been  imputed  to  him,  on  the  27th  of  Tatlob. 
December,  1884,  falsely,  wickedly,  and  maliciously  did  compose  [  *^^^  ] 
and  publish,  and  caused  and  procured  to  be  composed  and 
published  in  a  certain  newspaper,  to  wit,  the  Manchester  Guardian^ 
of  and  concerning  the  plaintiff,  and  of  and  concerning  him  in 
relation  to  his  said  trade  and  business,  a  certain  false,  scandalous, 
malicious,  and  defamatory  libel,  containing  therein  the  false, 
scandalous,  malicious,  defamatory,  libellous  matters  following, 
of  and  concerning  the  plaintiff,  and  of  and  concerning  him  in 
relation  to  his  said  trade  and  business,  that  is  to  say  :  '*  Grand 
swindling  concern.  During  the  present  week  a  most  artful  and 
deep-laid  scheme  for  obtaining  goods  without  the  intention  of 
paying  for  them,  has  been  detected  in  this  town.  Generally 
speaking,  plots  of  this  nature  are  confined  to  men  equally 
destitute  of  property  and  of  character ;  but  the  one  to  which  we 
now  allude  appears  to  have  been  devised  by  parties  having  the 
command  of  considerable  funds,  and  possessing  thereby  the 
mea;ns  of  giving  to  their  iniquitous  design  a  sanction  which  they 
could  not  otherwise  have  possessed.  A  few  days  ago  there  came 
to  the  *Mosley  Arms*  inn,  in  this  town,  a  person  calling 
himself  Mr.  Edward  Clarke  (meaning  the  plaintiff),  and  professing 
to  be  a  principal  in  the  firm  of  *  Edward  Clarke  &  Co.,  ware- 
housemen, Bucklersbury,  London.'  His  (meaning  the  plaintiff's) 
declared  object  here  was  to  buy  manufactured  goods;  and  he 
was  accompanied  by  a  Mr.  Newman,  as  a  buyer  of  Manchester 
goods,  and  a  Mr.  Musgrove,  as  buyer  of  woollens.  It  is,  perhaps, 
necessary  to  state  at  the  outset,  that  there  is  not  the  slightest 
reason  for  believing  that  either  of  these  individuals  had  any 
knowledge  of  his  (meaning  the  plaintiff's)  real  character,  having 
been  engaged  by  him  a  very  short  time  before  his  arrival  here, 
in  consequence  of  an  advertisement  which  he  had  inserted  in  a 
newspaper.  *0n  their  arrival  in  Manchester,  Mr.  Newman  (who  [  •666  ] 
is  known  here  from  the  circumstance  of  his  having  previously 
been  buyer  for  a  respectable  London  firm),  introduced  Mr.  Clarke 
(meaning  the  plaintiff),  to  a  considerable  number  of  houses  in 
different  branches  of  business.  Clarke's  (meaning  the  plaintiff's) 
story  was,  that  he  had  a  capital  of  about  8,000^.,  with  which  he 
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Clabke  was  commencing  business  as  a  warehouseman ;  that  his  funds 
tatlob.  b&d  been  in  the  first  instance  transmitted  to  Leeds,  where  he 
had  laid  out  the  greater  part  of  them,  as  from  the  state  of 
business  in  that  town  he  found  he  could  obtain  a  greater 
discount  than  in  Manchester.  He  (meaning  the  plaintiff)  had, 
however,  a  credit  on  Messrs.  Jones,  Lloyd  &  Co.  to  the  extent  of 
about  1,000Z.  From  two  or  three  parties  on  whom  he  called 
small  purchases  were  made,  and  were  paid  for  by  cheques  on 
Jones,  Lloyd,  &  Co.,  which  were  duly  honoured.  From  other 
parties  he  (meaning  the  plaintiff)  proposed  to  buy  largely  on  the 
terms  of  credit  which  are  usual  in  the  trade.  Amongst  others 
he  (meaning  the  plaintiff)  called  on  Messrs.  Taylor,  Son,  and 
Gibson,  of  High  Street,  where  he  bought  a  parcel  of  woollens,  &c,^ 
amounting  to  about  1,000/.,  referring  them  to  their  own  estab- 
lishment in  London,  where  he  said  he  was  well  known.  He 
(meaning  the  plaintiff)  went  also  to  Messrs.  Potters  and  Xorris, 
Canon  Street,  where  he  looked  out  goods  worth  about  1,400/.,  and 
gave  them  a  reference  to  Taylor,  Son,  and  Gibson.  Mr.  Norris, 
who  had  shewn  him  the  goods,  consequently  sent  to  those 
gentlemen,  who  expressed  their  surprise  at  the  reference,  as  they 
said  Mr.  Clarke  (meaning  the  plaintiff)  must  know  that  they  had 
not  had  time  to  receive  an  answer  from  London.  In  consequence 
of  this  reply,  Mr.  Norris  sent  for  Newman,  and  he  came  accom- 
panied by  Clarke  (meaning  the  plaintiff),  who  said  that  he 
[  •657  ]  supposed  Mr.  Norris  might  entertain  some  doubts,  and  he  *was 
therefore  come  to  answer  any  inquiries  that  might  be  made. 
When  told  of  the  reply  of  Taylor,  Son,  and  Gibson  to  the  inquiry 
which  had  been  made,  Clarke  (meaning  the  plaintiff)  said  that 
their  house  in  London,  to  whom  he  was  well  known,  had 
promised  to  write  on  his  behalf  to  the  house  in  Manchester, 
which  he  supposed  they  had  neglected  to  do.  Mr.  Norris  then 
asked  him  (meaning  the  plaintiff)  for  a  reference  to  some  party 
in  London  to  whom  he  could  himself  apply,  and  Clarke  gave  the 
name  of  a  stockbroker  to  whom  he  said  he  was  well  known.  He 
(meaning  the  plaintiff)  also  stated  that  he  had  been  some  time 
in  the  service  of  a  Mr.  Jones,  a  draper  in  Tottenham  Court  Boad, 
London,  whom  he  left  about  eighteen  months  ago;  and  had 
since  been  living  upon  his  property.     It  happened  that  there 
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was  also  at  the  time  in  Manchester  Mr.  Truman,  of  the  firm  Clarke 
of  Llewelyn,  Truman,  &  Co.,  warehousemen,  who  was  about  taylob. 
returning  to  London,  and  Mr.  Norris  requested  him  to  make 
some  inquiries  from  Mr.  Jones,  the  draper  in  Tottenham  Court 
Boad,  as  to  the  character  and  circumstances  of  Mr.  Edward 
Clarke  (meaning  the  plaintiff).  Mr.  Truman  accordingly,  on  his 
arrival  in  London,  sent  a  clerk  to  make  the  necessary  inquiries 
from  Mr.  Jones,  who  stated  that  Clarke  had  lived  with  him 
about  three  years,  and  had  left  him  about  eighteen  months  ago ; 
that  his  conduct  had  always  been  unexceptionable  ;  that  he  was 
ignorant  of  the  extent  of  his  property,  •  but  knew  that  his 
connections  were  highly  respectable.  The  result  of  this  inquiry 
was  communicated  by  Mr.  Truman  to  Messrs.  Potters  and  Norris 
by  the  post,  which  arrived  here  on  Tuesday  last.  By  the  same 
post  there  came  to  Manchester  a  letter  directed  '  Mr.  Clarke, 
"  Mosley  Arms,"  Manchester,'  which  was  delivered  according  to  its 
address.  It  very  fortunately  happened,  however,  that  in  addition 
to  *  Mr.  Edward  Clarke '  (meaning  the  plaintiff),  there  was  then 
stopping  at  the  '  Mosley  Arms  '  *another  Mr.  Clarke,  who  was  [  ♦658  ] 
better  known  there,  and  to  whom  the  letter  was  by  mistake 
delivered.     It  was  without  signature  (though  perhaps  the  writer 

may  be  guessed  at),  and  was  in  the  following  terms :  'Dear , 

I  was  very  anxious  for  your  letter,  which  I  received  this  morning, 
and  the  rather  as  I  received  none  yesterday,  which  augured 
badly.  Your  letter  I  considered  as  disastrous  as  could  be, 
inasmuch  as  it  did  not  say  that  the  1,000{.  you  had  selected  at 
Gibson's  would  be  sent — omitted  all  mention  of  Musgrove's 
brother — informed  me  you  had  expended  SOOZ.'s  worth  in  shooting 
at  "  birds  in  a  bush ;  *'  and  finally  I  had  received  no  letter  by 
this  post  from  the  house  whom  you  had  referred  to  me.  Judge 
further  of  my  consternation,  when  in  the  afternoon  Llewelyn's 
clerk,  the  Llewelyn,  came  up  and  said  he  was  desired  by  their 
house,  requested  by  Potters  and  Somebody,  to  make  inquiries 
into  the  respectability  of  Mr.  Edward  Clarke,  who  had  referred 
said  Potters  to  me.  Here  was  a  Scylla  and  Charybdis  to  steer 
betwixt !  On  the  one  hand  to  say  what  was  necessary,  and  the 
other  to  say  nothing  to  commit  myself.  If  I  erred,  it  was  by 
sailing  too  close  to  the  rocks  of  Scylla  by  saying  too  much ;  but 
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Clabke  I  hope  subsequent  precaution  will  repair  the  damage,  and 
Taylob.  preserve  our  keel  nnbroken.  They  had  no  idea  that  it  was  the 
Edward  Clarke — the  "  real  pig."  It  was  not  for  me  to  inform 
them  it  was  the  same,  only  in  a  new  character.  It  is,  therefore, 
well  you  did  not  settle  with  them ;  and  you  see  in  this  another 
instance  of  the  advantage  of  procrastination — my  doctrine.  If 
you  had  attempted  to  make  the  donkey  speak,  you  would  have 
been  swamped  at  once,  and  have  been  blown  directly.  I  have 
2002.  by  me,  and  shall  have  50L  more  on  Monday  night,  and  will 
pay  250i.  into  Lloyd's  on  that  day,  but  I  shall  give  no  orders 
respecting  it  to  them.  Trust  not  to  making  1,000{.  a  year ;  'tis 
[  *fio9  ]  fallacious.  Llewelyns  will  know  you  *when  they  see  you ;  and 
though  they  are  paid  by  you,  they  will  set  themselves  right  with 
the  Potters.  Deacon  has  been  here  bothering,  but  I  gave  him 
his  quietus.  Buy  all  you  can ;  don't  trust  to  second  journeys, 
and  don't  burn  this  letter.  I  must  see  it  destroyed  when  you 
return.  I  am  in  great  haste,  for  the  postman  is  gone  past  some 
time.  Mrs.  C.  was  here  just  now.  I  gave  her  your  letter,  and 
5/.  credit  with  me.'  As  may  be  readily  supposed,  the  gentleman 
into  whose  hands  this  precious  epistle  had  fallen,  was,  at  first, 
no  little  puzzled  with  its  contents;  he  therefore  shewed  it  to 
some  other  gentlemen  who  were  in  the  commercial  room,  and  all 
they  could  make  out  of  it  was  that  some  scheme  of  roguery  was 
in  progress.  They  were  engaged  in  discussing  it  when  Newman 
entered  the  room,  and  the  letter  being  handed  to  him,  he  at  once 
perceived  that  he  had  been  made  the  unwilling  instrument  of  a 
gang  of  swindlers.  He  immediately  took  the  course  which  any 
honest  man  would  take  under  the  circumstances.  He  went  to 
all  the  parties  from  whom  goods  had  been  purchased  and 
communicated  to  them  the  discovery  which  had  taken  place. 
Fortunately  this  communication  was  in  time  to  prevent  any 
goods,  except  those  which  had  been  paid  for,  from  falling  into 
the  hands  of  Mr.  Clarke's  (meaning  the  plaintiflF's)  London 
confederates.  One  or  two  parcels  had  been  delivered  to  the 
carriers,  but  the  sellers  were  enabled  to  stop  them  in  transitu ; 
and  one  person  who  had  sold  some  fustians  to  Clarke  (meaning 
the  plaintiff)  obtained  the  money  from  him  on  Wednesday 
morning,  by  threatening  to  hand  him  over  to  a  police  officer  if 
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the  demand  was  not  complied  with.  Clarke,  (meaning  the  Clarke 
plaintiff)  himself  departed  for  London  by  the  Feveril  coach  taylor. 
on  Wednesday,  having  made  a  very  bad  speculation  of  his 
Manchester  trip,  particularly  as  he  had  in  one  or  two  cases  made 
a  part  payment  in  ♦cash  for  goods  which  he  had  bought,  and  [  •660  ] 
which  are  now  held  by  the  sellers  for  the  balance.  As  we  have 
already  stated,  Clarke  (meaning  the  plaintiff)  had  been  at  Leeds 
for  one  or  two  days  before  his  arrival  in  this  town,  and  is 
supposed  to  have  made  considerable  purchases  there.  It  is 
hoped,  however,  that  the  detection  of  his  plans  in  Manchester 
will  be  learnt  in  time  to  prevent  any  very  serious  losses  from 
taking  place.  There  is  one  circumstance  connected  with  this 
business  which  shews  how  deeply  the  scheme  of  fraud  had  been 
laid,  and  how  cautious  parties  should  be  in  their  inquiries 
respecting  strangers.  We  have  already  stated  that  Clarke 
(meaning  the  plaintiff)  referred  Mr.  Norris  to  a  stockbroker  in 
London,  a  Mr.  Peacock,  we  believe,  to  whom  Mr.  Norris  wrote 
for  information  respecting  Clarke's  (meaning  the  plaintiff's) 
circumstances.  He  received  a  reply  from  Mr.  Peacock,  stating 
that  Mr.  Clarke  (meaning  the  plaintiff)  had  been  introduced  to 
him  by  a  very  respectable  party;  that  he  had  sold  stock  for 
Clarke,  amounting  to  1,7002.,  and  had  introduced  him  to  Messrs. 
Jones,  Lloyd,  &  Co.,  with  whom  he  had  opened  an  account  by 
depositing  2,000Z.  We  beUeve  there  is  not  the  slightest  reason 
to  doubt  the  truth  of  Mr.  Peacock's  statement ;  and  the  probability 
is,  that  Clarke  (meaning  the  plaintiff)  had  been  furnished  with 
the  stock,  and  an  introduction  had  been  obtained  to  the  stock- 
broker for  the  purpose  of  giving  colour  to  his  (meaning  the 
plaintiff's)  proceedings  here  and  in  Yorkshire."  By  means  of 
the  committing  of  which  said  several  grievances  by  the  defendants 
as  aforesaid  the  plaintiff  was  greatly  injured  in  his  said  good 
name,  fame,  and  credit,  and  in  his  said  trade  and  business ;  and 
thereby  also  one  Bichard  Musgrove,  who  otherwise  would  have 
entered  into  the  plaintiff's  employ  in  his  said  trade  and  business, 
then  refused  so  to  do,  and  the  plaintiff  was  *compelled  to  pay  a  [  •eei  ] 
large  sum,  to  wit,  105/.,  in  order  to  rescind  a  certain  contract  by 
him  then  made  in  that  behalf  with  the  said  Bichard  Musgrove. 
The  defendants  pleaded,  first,  the  general  issue,  and  then  a 
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Clabkb  jastification  of  the  whole  libel,  with  the  exception  of  the  following 
Taylor,  passages  at  the  end :  ''As  we  have  already  stated,  Clarke  had 
been  at  Leeds  for  one  or  two  days  before  his  arrival  in  this  town, 
and  is  supposed  to  have  made  considerable  purchases  there.  It 
is  hoped,  however,  that  the  detection  of  his  plans  in  Manchester 
will  be  learnt  in  time  to  prevent  any  very  serious  losses  from 
taking  place."  **We  have  already  stated  that  Clarke  referred 
Mr.  Norris  to  a  stockbroker  in  London,  a  Mr.  Peacock,  we  believe, 
to  whom  Mr.  Norris  wrote  for  information  respecting  Clarke's 
circumstances.  He  received  a  reply  from  Mr.  Peacock,  stating 
that  Mr.  Clarke  had  been  introduced  to  him  by  a  very  respectable 
party;  that  he  had  sold  stock  for  Clarke  amounting  to  1,700/.,  and 
had  introduced  him  to  Messrs.  Jones,  Lloyd,  &  Co.  with  whom 
he  had  opened  an  account  by  depositing  2,000i.  We  believe 
there  is  not  the  slightest  reason  to  doubt  the  truth  of  Mr. 
Peacock's  statement ;  and  the  probability  is,  that  Clark  had  been 
furnished  with  the  stock,  and  an  introduction  had  been  obtained 
to  the  stockbroker  for  the  purpose  of  giving  colour  to  his  (meaning 
the  plaintiff's)  proceedings  here  and  in  Yorkshire." 

At  the  trial,  the  jury  found  that  the  justification  had  been 
proved,  and  gave  a  verdict  for  the  defendants  ;  whereupon 

A  rule  nisi  was  obtained  to  set  aside  this  verdict,  and  enter  a 
verdict  for  the  plaintiff,  for  nominal  damages,  on  those  parts  of 
the  libel  to  which  there  was  no  justification. 

[After  argument :] 

[  664  1  TiNDAL,  Ch.  J.  : 

There  can  be  no  doubt  that  a  defendant  may  justify  part  only 
of  a  libel  containing  several  distinct  charges.  That  was  estab- 
lished in  StiUs  V. Nokes  (i),  where  Lawrence,  J.  (2)  said:  "A  plea 
of  justification  may  be  good,  with  a  general  reference  to  certain 
parts  of  the  libel  set  forth  in  the  declaration,  if  the  Court  can 
see  with  certainty  what  parts  are  referred  to  ;  as  if  the  reference 
be  to  so  much  of  the  libel  as  imputes  to  the  plaintiff  such  a 
crime,  {e.g.,  perjury,)  that  would  be  sufl&cient  without  repeating 
all  those  parts  again,  which  would  lead  to  prolixity  of  pleading, 

(1)  7  East,  493.  (2)  Sic.    The  passage  occursin  the 

judgment  of  Lb  Blanc,  J. — P.  P. 


VOL.  XLii.]       1836.     C.  P.    2  BING.  N.  G.  665—666.  687 

and  *ought  to  be  avoided."  But  if  he  omits  to  justify  a  part  Clabke 
which  contains  libellous  matter,  he  is  liable  in  damages  for  that  taylob. 
which  he  has  so  omitted  to  justify.  The  plea  in  the  present  [  *665  ] 
instance  does  not  affect  to  justify  the  whole  of  the  publication, 
and  we  are  to  see  whether  the  part  omitted  would,  by  itself,  form 
a  substantive  ground  of  an  action  of  libel.  I  cannot  say  that  it 
is  of  that  description.  The  general  charge  against  the  plaintiff 
is,  that  he  was  concerned  in  a  grand  swindling  transaction.  At 
the  outset,  the  Court  cannot  help  seeing  that  the  place  intended 
to  be  referred  to  as  the  scene  of  the  transaction  is  Manchester 
alone.  The  newspaper  in  which  the  libel  appears  is  published 
there ;  and  after  calling  the  attention  of  its  readers  to  what  had 
recently  taken  place  in  the  town  of  Manchester,  it  goes  on :  "On 
their  arrival  in  Manchester,  Mr.  Newman  introduced  Mr.  Clarke 
to  a  considerable  number  of  houses  in  different  branches  of  busi- 
ness; "  and  in  various  other  parts  the  writer  points  out  Man- 
chester as  the  arena  of  the  swindling.  In  the  latter  part  of  the 
statement  he  alludes  to  Leeds,  and  for  that  passage  we  are  asked 
to  enter  judgment  for  the  plaintiff.  The  passage  is:  "As  we 
have  already  stated,  Clarke  had  been  at  Leeds  for  one  or  two 
days  before  his  arrival  in  this  town,  and  is  supposed  to  have 
made  considerable  purchases  there;  it  is  hoped,  however,  that 
the  detection  of  his  plans  in  Manchester  will  be  learnt  in  time  to 
prevent  any  very  serious  losses  taking  place."  The  party  who 
wrote  this  meant,  no  doubt,  to  insinuate  that  the  plaintiff  had 
not  been  at  Leeds  for  any  good  purpose;  but  the  declaration 
contains  no  allegation  that  fraud  was  imputed  to  the  plaintiff  in 
his  transactions  at  Leeds,  and  if  the  passage  is  so  ambiguous 
that  the  plaintiff  himself  could  not  venture  to  put  such  a  con- 
struction on  it,  why  should  we  ?  The  only  remaining  part  is, 
"We  have  already  stated  that  Clarke  referred  Mr.  Norris  to  a 
stockbroker  *in  London,  a  Mr.  Peacock,  we  believe,  to  whom  Mr.  [  *666  ] 
Norris  wrote  for  information  respecting  Clarke's  circumstances. 
He  received  a  reply  from  Mr.  Peacock  stating  that  Mr.  Clarke 
had  been  introduced  to  him  by  a  very  respectable  party ;  that  he 
had  sold  stock  for  Clarke,  amounting  to  1,700Z.,  and  had  intro- 
duced him  to  Messrs.  Jones,  Lloyd  &  Co.,  with  whom  he  had 
opened  an  account  by  depositing  2,000Z.    We  believe  there  is  not 
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Clarke  the  slightest  reason  to  doubt  the  trath  of  Mr.  Peacock's  state* 
Tatlob.  znent,  and  the  probability  is,  that  Clarke  had  been  furnished 
with  the  stock,  and  an  introduction  had  been  obtained  to  the 
stockbroker  for  the  purpose  of  giving  colour  to  his  proceedings 
here  and  in  Yorkshire."  That  has  a  tendency  the  same  way; 
but  only  a  tendency  ;  and  as  the  plaintiff  himself  has  not  affixed 
a  bad  sense  on  it,  I  cannot  see  why  we  should  do  so.  The  rule, 
therefore,  must  be  discharged. 

Park,  J. : 

I  am  of  the  same  opinion.  The  passage  in  question  may  come 
very  near,  but  it  is  impossible  to  say  that  it  is  libellous  in  itself. 

We  must  take  the  passage  by  itself,  unconnected  with  the  rest  of 
the  publication.  Taking  it  so,  and  independently  of  the  transac- 
tion at  Manchester,  can  any  one  say  that  an  allegation  that  the 
plaintiff  arrived  at  Leeds,  and  laid  out  money  there,  is  libellous  ? 
It  only  shews  that  Leeds  was  the  place  of  transit  from  London ; 
and  when  that  passage  is  excepted,  the  rest  of  the  libel  is  answered. 

Vaughan,  J. : 

The  point  is,  whether  any  distinct  act  of  criminality  imputed 
to  the  plaintiff  has  been  left  unjustified ;  and  it  seems  to  me  that 
such  is  not  the  case.  The  whole  of  the  criminatory  matter  is 
confined  to  the  proceedings  at  Manchester,  to  which  the  sojoum- 
[  •667  ]  ing  at  Leeds  is  merely  introductory.  The  case  put  as  *to  the 
imputation  of  stealing  a  horse  at  one  place  and  a  watch  at  another, 
is  an  imputation  of  different  and  distinct  acts  of  criminality.  So 
in  Clarkson  v.  Laivson  (i)  the  imputation  was,  that  the  plaintiff  had 
been  three  times  suspended  from  the  office  of  proctor,  and  a  plea 
that  he  had  been  only  once  suspended  was  held  to  afford  no  justifi- 
cation. But  here  there  was  no  innuendo  to  point  the  object  of 
the  plaintiff's  visit  to  Leeds,  and  I  cannot  see  with  distinctness 
that  any  substantive  act  of  criminality  has  been  left  unjustified. 

BOSANQUET,  J. : 

It  is  admitted  by  the  counsel  for  the  plaintiff,  that  the  test  to 
be  applied  on  this  occasion  is,  whether  the  words  omitted  in  the 
justification  amount  of  themselves  to  a  libel.     Now  the  assertion 

(1)  31  E.  R.  418  (6  Bing.  266). 
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that  the  plaintiff  went  to  Leeds  is  clearly  no  libel.    But  then      Clabkb 
follows,  ''  It  is  hoped,  however,  that  the  detection  of  his  plans  in      tatlob. 
Manchester  will  be  learnt  in  time  to  prevent  any  very  serioas 
losses  from  taking  place."     I  don't  know  that  loss  is  necessarily 
to  be  ascribed  to  criminality:   it  may  arise  out  of  innocent 
transactions. 

The  last  passage  comes  nearest  to  the  appearance  of  libel. 
*'  We  have  already  stated  that  Clarke  referred  Mr.  Norris  to  a 
stockbroker  in  London,  a  Mr.  Peacock,  we  believe,  to  whom  Mr. 
Norris  wrote  for  information  respecting  Clarke's  circamstances. 
He  received  a  reply  from  Mr.  Peacock,  stating  that  Mr.  Clarke 
had  been  introduced  to  him  by  a  very  respectable  party ;  that  he 
had  sold  stock  for  Clarke,  amounting  to  1,700Z.,  and  had  intro- 
duced him  to  Messrs.  Jones,  Lloyd  &  Co.,  with  whom  he  had 
opened  an  account  by  depositing  2,000Z.  We  believe  there  is 
not  the  slightest  reason  to  doubt  the  truth  of  Mr.  Peacock's 
statement;  and  the  probability  is,  that  Clarke  had  been  fur- 
nished  with  stock,  and  an  introduction  had  been  obtained  with 
the  stockbroker,  for  the  purpose  of  giving  colour  to  his  pro- 
ceedings *here  and  in  Yorkshire."  But  without  something  to  [  *668  ] 
explain  it  there  is  not  sufficient  to  constitute  a  charge  of  fraudu- 
lent conduct ;  and  under  the  general  issue  the  jury  had  to  con- 
sider whether  it  amounted  to  such  a  charge  or  not.  The  jury 
have  found  the  justification  to  be  proved,  and  that  justification 
includes  every  thing  material  in  the  charge  against  the  plaintiff. 

Rule  discharged. 


POWELL  V.  HORTON  (1).  isse. 

Anril  27 

(2  Bing.  N.  C.  668—678 ;  S.  C.  3  Scott,  110;  2  Hodges,  12;  5  L.  J.  (N.  S.)         \— 

C.  P.  204.)  [  668  ] 

A  contract  to  sell  mess  pork  of  Scott  &  Co.,  held  to  mean  mess  pork 
manufactured  by  Scott  &  Co. ;  also,  that  eyidence  was  admissible  to 
shew  what  meaning  that  language  bore  in  the  market. 

The  declaration  stated,  that  on  the  5th  of  August,  1884,  in 
consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 

(1)  See  Johmon  v.   BaylUm  (1881)  7  Q.  B.  Div.  438;    60  L.   J.   Q.   B. 
753.— E.  C. 
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PowBLL  would  buy  of  the  defendant  a  certain  quantity,  to  wit,  seventy- 
HoBTOK.  fi^®  barrels  of  pork  at  59s.  per  barrel,  payable  by  bill  at  three 
months,  less  three  months'  discount  and  fourteen  days  for 
delivery,  the  defendant  promised  the  plaintiff  that  the  said 
quantity  of  pork  was  then  pork  of  a  certain  description,  kind, 
and  quality,  to  wit,  mess  pork,  of  Scott  &  Co.  And  the  plaintiff 
averred  that  he,  relying  on  the  said  promise  of  the  defendant, 
did  then  buy  the  said  quantity  of  pork  of  the  defendant  upon  the 
terms  aforesaid,  and  then  paid  him  for  the  same  at  the  rate  and 
in  manner  aforesaid,  and  that  the  said  quantity  of  pork  was 
afterwards,  to  wit,  at  the  expiration  of  the  said  period  of  fourteen 
days,  delivered  by  the  defendant  to  the  plaintiff,  yet  the  defen- 
dant, contriving  and  fraudulently  intending  to  injure  the  plaintiff, 
did  not  perform  or  regard  the  said  promise  so  by  the  defendant 
made  as  aforesaid,  but  thereby  craftily  and  subtilly  defrauded 
the  plaintiff  in  this,  to  wit,  that  the  quantity  of  pork  so  sold  and 
[  *669  ]  delivered  as  aforesaid  was  not,  at  the  time  of  such  promise  *or 
delivery,  of  the  description,  kind,  and  quality  aforesaid,  but  on 
the  contrary  thereof  was  then  pork  of  a  different  and  inferior 
description,  kind,  and  quality,  that  was  to  say,  unmessed,  and 
not  pork  of  Scott  &  Co.,  and  worth  less  to  the  plaintiff  by  a  large 
sum  of  money,  to  wit,  the  sum  of  lOOZ.,  than  the  like  quantity 
of  pork  of  the  description,  kind,  and  quality  promised  by  the 
defendant  as  aforesaid  would  have  been,  whereby  the  plaintiff 
had  not  only  lost  and  been  deprived  of  the  benefit  and  advantage 
which  might  and  otherwise  would  have  accrued  to  him  from  the 
said  purchase,  and  from  the  possession  of  such  quantity  of  pork 
of  the  description,  kind,  and  quantity  promised  by  the  defendant 
as  aforesaid,  but  also,  relying  on  the  defendant's  said  promise, 
had  been  put  fruitlessly  and  without  advantage  to  great  expense, 
amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum 
of  lOOZ.  in  and  about  the  receiving,  warehousing,  and  keeping 
the  said  pork,  and  in  and  about  the  endeavouring  to  sell  and 
dispose  thereof. 

The  defendant  pleaded,  first,  non  Mtnimpsit,  and  secondly,  that 
the  pork  so  delivered  to  the  plaintiff,  and  in  the  declaration 
mentioned,  was  mess  pork  of  Scott  &  Co. 

At  the  trial  before  Tindal,  Ch.  J.,  it  appeared  that  the  defendant. 
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an  Irish  provision  factor,  sold  to  the  plaintiff,  after  inspection  Powell 
by  the  plaintiff's  clerk,  certain  barrels  of  pork,  and  made  out  and  hobtok. 
delivered,  by  his  broker,  the  sold  note  in  the  following  terms : 
"  London,  16th  of  August,  1884.  Sold  Mr.  Henry  Powell,  for 
account  Mr.  Benjamin  Horton,  Scott  &  Go.  75  barrels  mess  pork 
at  68«.  per  barrel,  ex  Vine,  payable  per  bill  at  three  months,  less 
three  months'  discount,  and  fourteen  days  for  delivery."  The 
price  amounted  to  196Z.  58.  ^d. 

« 

The  pork  in  question  had  been  consigned  to  the  defendant 
from  Sligo  by  Scott  &  Co.  The  plaintiff's  *clerk  stated  that  the  r  •670  ] 
barrels  exhibited  to  him  by  the  defendant  were  branded  with  the 
the  name  Scott  &  Co.,  and  with  no  other  mark,  and  contained 
nothing  but  prime  mess  pork;  that  the  barrels  sent  to  the 
plaintiff,  in  addition  to  the  brand  Scott  &  Co.,  had  the  letter  W. 
marked  on  them,  and  contained  pork  of  an  inferior  quality :  it 
was  mess  pork,  but  not  prime.  The  defendant's  broker  stated 
that  the  pork  in  the  casks  marked  W.  was  not  of  Scott's  manu- 
facture ;  and  it  was  proved  that  Scott's  manufacture  was  worth 
28.  6d.  a  barrel  more. 

The  plaintiff  wrote  to  complain  of  the  quality  of  the  pork  on 
the  5th  of  September,  and  attempts  at  a  settlement  of  differences 
were  made  till  the  16th  of  October.  These  attempts  failing,  and 
the  defendant  refusing  to  take  the  pork  back,  the  plaintiff,  on  the 
drd  of  November,  the  market  having  fallen  considerably  in  the 
interval,  sold  the  pork  for  1491.  16a.,  and  now  sought  to  recover 
the  difference. 

It  was  objected,  on  behalf  of  the  defendant,  that  the  contract 
was  to  sell  mess  pork  of  Scott  &  Co.,  and  that,  as  mess  pork 
consigned  from  Scott  &  Co.  had  been  delivered,  the  plaintiff 
must  be  nonsuited :  whereupon,  after  objection  to  their  testi- 
mony made  and  overruled,  two  witnesses,  conversant  with  the 
trade,  were  called,  one  of  whom  stated  that  by  the  words 
'*  of  Scott  &  Co."  in  the  contract  he  should  understand  manu- 
factured by  Scott  &  Co. ;  and  the  other,  that  in  the  trade,  it  would 
be  construed  manufacture  of  Scott  &  Co. 

The  learned  Judge  being  also  of  opinion  that  such  was  the 
meaning  of  the  contract,  and  the  jury  thinking  that,  under  the 
circumstances,  the  resale  had  not  been  delayed  an  unreasonable 

44—2 
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PowBLL      time,  a  verdict  was  found  for  the'  plaintiff  with  52{.  damages. 
HoBTON.     Whereupon, 

CressweU,  pursuant  to  leave  reserved  at  the  trial,  obtained  a 

[  *67i  ]      rule  nisi  to  set  aside  the  verdict  and  enter  a  ^nonsuit,  or  to 

reduce  the  damages  to  91.  Is.  6^m  the  amount  which  would  accrue 

to  the  plaintiff  on  a  deduction  of  2^.  6<{.  a  barrel  from  the  price  of 

all  the  barrels  delivered. 

BompM,  Serjt.,  shewed  cause: 

This  contract  was  a  warranty  that  the  article  in  question  was 
of  the  manufacture  of  Scott  &  Go. ;  for  a  contract  to  sell  articles 
of  a  certain  denomination  implies  a  warranty  that  they  shall 
answer  such  denomination.  Thus,  in  Shepherd  v.  Kain  (i),  where 
an  advertisement  for  the  sale  of  a  ship  described  her  as  *'  a 
copper-fastened  vessel,"  adding  that  the  vessel  was  to  be  taken 
with  all  faults,  without  any  allowance  for  any  defects  whatso- 
ever, and  it  appeared  that  she  was  only  partially  copper-fastened^ 
it  was  held,  that  notwithstanding  the  words  ''with  all  faults,'* 
&c.,  the  vendor  was  liable  for  the  breach  of  the  warranty.  So, 
in  Jones  v.  Bowden  (2),  which  is  a  stronger  case  in  favour  of  the 
plaintiff  than  the  present,  where — it  being  usual  in  the  sale  by 
auction  of  drugs,  if  they  were  sea  damaged,  to  express  it  in 
the  broker's  catalogue,  and  drugs  which  were  repacked,  or  the 
packages  of  which  were  discoloured  by  sea-water,  bearing  an 
inferior  price,  although  not  damaged — the  defendants,  who  had 
purchased  some  sea-damaged  pimento,  repacked  it,  and  advertised 
it  in  catalogues,  which  did  not  notice  that  it  was  sea-damaged  or 
repacked,  but  referred  it  to  be  viewed,  with  little  facility,  how- 
ever, of  viewing  it ;  it  was  held,  that  that  was  equivalent  to  a 
sale  of  the  goods  as  and  for  goods  that  were  not  sea-damaged, 
and  that  an  action  lay  for  the  fraud :  and  though  the  declaration 
stated,  that  it  was  sold  as  and  for  pimento  of  good  quality  and 
[  *672  ]  condition,  whereof  the  samples  ^shewed  that  it  was  dusty  and  of 
inferior  quality,  yet  the  jury  having  found  for  the  plaintiff,'  the 
Court  refused  to  set  aside  the  verdict.  Here,  there  having  been 
a  written  contract  for  goods  of  Scott  &  Co.,  the  circumstance 

(1)  24  R.  R.  344  (5  B.  &  Aid.  240).  (2)  14  R.  R.  683  (4  Taunt.  847). 
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that  the  defendant  exhibited  the  goods  to  the  plaintiff's  clerk  Tawxu, 
before  entering  into  the  contract,  does  not  release  him  from  the  hobton. 
implied  warranty.  For  in  Gardiner  v.  Oray  (i),  Lord  Ellen- 
BOBOUQH  laid  it  down,  that  where  before  or  at  the  time  of  sale  a 
specimen  of  the  goods  is  exhibited  to  the  buyer,  if  there  be  a 
written  contract  which  describes  the  goods  as  of  a  particular 
denomination,  that  is  not  a  sale  by  sample ;  but  there  is  an 
implied  warranty  that  they  shall  be  of  a  merchantable  quality  of 
the  denomination  mentioned  in  the  contract. 

The  real  question  is,  what  would  be  understood  in  the  com- 
mercial world  by  goods  of  Scott  &  Go.  The  circumstance  of 
their  obtaining  a  higher  price  by  2«.  6d.  a  barrel  than  other 
goods  of  the  same  description,  is  conclusive  that  they  were 
reputed  to  be  of  the  manufacture  of  that  firm :  if  they  were  not, 
the  brand  on  which  the  plaintifif  relies  is  a  mere  illusion,  and 
has  no  e£fect  but  to  mislead:  so  clearly,  however,  it  is  taken  to 
import  that  the  article  branded  is  of  the  manufacture  of  the 
party  whose  name  the  brand  expresses,  that  courts  of  equity  will 
grant  an  injunction  against  any  one  who  usurps  the  brand  of  his 
neighbour. 

But  if  there  were  any  doubt,  it  was  removed  by  the  evidence : 
and  when  certain  words  have  acquired  a  particular  meaning 
in  commercial  usage,  evidence  is  always  admissible  to  explain 
the  usage. 

As  to  the  damages,  the  plaintifif  is  not  to  be  confined  to  the 
mere  difiference  in  price,  at  the  time  of  the  contract,  between  the 
commodity  delivered  and  the  commodity  ^contracted  for :  before  [  *678  ] 
the  plaintifif  can  efifect  a  resale,  the  market  may  have  fallen, 
as  it  did  in  this  case:  and  if  there  be  no  unreasonable  delay 
in  efifecting  the  resale,  the  plaintifif,  as  upon  the  resale  of  an 
unsound  horse,  is  entitled  to  the  difiference  between  the  price 
paid  to  the  defendant  and  the  price  obtained  by  the  plaintifif  on 
the  resale. 

Cresswell  and  Wightman,  in  support  of  the  rule : 

The  defendant's  contract  was  not,  to  deliver  pork  manufactured 
by  Scott  &  Co.,  nor  has  the  plaintifif  in  his  declaration  alleged 

(1)  16  B.  B.  764  (4  Camp.  144). 
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PowBLL  such  to  be  the  legal  effect  of  the  contract.  The  contract  was,  to 
HoBTON.  deliver  mess  pork  of  Scott  &  Go. ;  and  mess  pork  of  Scott  &  Co., 
that  is,  mess  pork  which  belonged  to  Scott  &  Co.,  and  came  from 
Scott  &  Co.,  has  been  delivered.  The  defendant  was  only  a 
factor,  and  could  not  know  by  whom  the  article  was  manufac- 
tured. No  fraud  is  imputed  to  the  defendant;  and  the  name 
attached  to  a  mercantile  commodity  does  not  necessarily  or 
uniformly  import  that  the  article  was  manufactured  by  the 
person  whose  name  it  bears;  it  may  import  either  that  it  has 
been  manufactured  by  such  person,  or  that  he  has  exercised  his 
judgment  in  the  selection ;  and  where  the  article  is  not  inanu* 
factured  by  him  the  purchaser  has  the  benefit  of  his  superior 
judgment  and  established  character.  That  is  all  the  purchaser 
can  require,  and  all  that  can  be  obtained  in  the  commerce  of  the 
greater  proportion  of  mercantile  commodities.  The  Court,  there- 
fore, will  not  import  into  the  contract  a  term  which  is  not  found 
in  it,  and  which  the  plaintiff  has  not  suggested  in  his  declaration, 
viz.,  that  the  pork  was  to  be  of  the  manufacture  of  Scott  &  Co, 
If  it  had  been  of  their  manufacture,  and  had  turned  out  much 
worse  than  it  has  done,  the  plaintiff  having  inspected  it  by  his 
clerk,  before  the  contract  was  entered  into,  could  have  recovered 
[  *674  ]  ^nothing ;  for  a  warranty  does  not  extend  to  defects  which  are 
discoverable  upon  inspection :  'Margetson  v.  Wright  (i) ;  he  ought 
not  therefore  to  be  in  a  better  position  when,  in  effect,  the  con- 
tract has  been  performed  according  to  its  letter  and  spirit,  and 
according  to  plaintiff's  declaration.  If  a  warranty  proved  at  the 
trial  falls  short  of  that  declared  on  by  a  plaintiff,  he  cannot 
recover.  As  in  Gray  v.  Cox  (2),  where  the  plaintiff  in  assumpsit 
alleged  that  in  consideration  that  he  would  buy  a  quantity  of 
sheathing  copper  of  the  defendant  at  a  certain  price,  defendant 
undertook  that  it  should  be  good,  sound,  substantial,  and  service- 
able copper ;  it  was  held  that  that  warranty  was  not  proved  by 
shewing  a  purchase  of  copper  sheathing  at  the  ordinary  market 
price,  no  express  warranty  having  been  given.  And  in  that  case 
Abbott,  Ch.  J.,  said,  *^  that  if  a  person  sold  a  commodity  for  a 
particular  purpose,  he  must  be  understood  to  warrant  it  reason- 
ably fit  and  proper  for  such  purpose."     The  defendant  here  hoM 

(1)  33  R.  R.  582  (7  Bing.  603).  (2)  4  B.  &  C.  108. 
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sold  pork  of  Scott  &'Go.  reasonably,  fit,  and  proper  for  mess  pork,      Powbll 
and  the  plaintiff  ought  not  to  extend  the  warranty  beyond  the      hobton. 
terms  of  his  declaration.    In  Jones  v.  Bowdeuy  Gibbs,  J.  differed 
from  the  rest  of  the  Court,  and  there  was,  apparently,  a  fraud  in 
the  transaction. 

Then,  as  to  the  supplementary  evidence,  the  witnesses  were 
not  called  to  prove,  and  did  not  prove  any  mercantile  usage,  but 
merely  their  own  opinion  of  this  particular  contract:  a  point 
exclusively  for  the  decision  of  the  Judge. 

And  with  respect  to  the  damages,  the  finding  of  the  jury  that 
there  had  been  no  unreasonable  delay  in  effecting  the  resale,  was 
altogether  against  the  weight  of  evidence.  The  plaintiff  ought 
to  have  proceeded  to  a  resale  as  soon  as  he  discovered  the  alleged 
defect,  and  *not  to  have  cast  upon  the  defendant  the  loss  ensuing  [  *675  j 
from  a  falling  market. 

TiNDAL,  Ch.  J. : 

I  think  this  rule  cannot  be  supported  on  either  ground.  This 
is  an  action  on  a  warranty  of  pork  upon  a  contract  of  sale 
between  Benjamin  Horton  and  Henry  Powell,  of  75  barrels  of 
mess  pork  at  58«.  per  barrel. 

The  warranty  is,  that  the  pork  is  mess  pork  of  Scott  &  Co., 
and  the  breach  assigned  is,  that  the  pork  was  of  a  different 
and  inferior  description,  that  is  to  say,  unmessed,  and  not 
pork  of  Scott  &  Go. ;  upon  which  issue  is  joined  that  the  pork 
delivered  to  the  plaintiff,  as  in  the  declaration  mentioned,  was 
mess  pork  of  Scott  &  Go. 

The  question  is,  what  is  the  meaning  to  be  attached  to  those 
words.  Both  parties  employ  the  same  terms,  but  differ  as  to 
their  meaning,  and  that  meaning  must  be  declared  either  by  the 
Court  or  jury.  The  meaning  the  plaintiff  puts  on  the  words 
is,  that  the  pork  must  be  of  the  manufacture  of  Scott  &  Co. ; 
the  defendant  contends  that  the  warranty  is  satisfied  if  the  pork 
comes  out  of  the  hands  of  Scott  &  Co.  The  broker  who  made 
the  contract  states  that  he  knows  the  brand  of  Scott  &  Co. ;  that 
all  the  casks  which  had  the  brand  of  Scott  &  Co.,  without  the  letter 
W.,  were  of  the  manufacture  of  Scott  &  Co. ;  and  all  that  had  their 
brand,  with  the  letter  W.  in  addition,  were  not  of  their  manufacture. 
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FowKLL         In  making  this  statement  what  had  he  in  his  mind?    How 

mm 

HoBTON.  d^d  ^6  distingulBh  between  the  barrels  which  were  of  the  manu- 
facture of  Scott  &  Co.  and  those  which  were  not,  unless  that 
the  manufacture  of  Scott  &  Co.  was  well  known  in  the  market  ? 
And  the  circumstance  that  those  barrels  obtained  a  better  price 
in  the  market  by  2«.  6d.  a  barrel,  leans  to  the  same  conclusion. 
[  676  ]  I  should  have  inferred,  therefore,  that  a  warranty  that  the 

pork  should  be  Scott  &  Co.'s  pork  was  a  warranty  that  it  was 
pork  of  the  manufacture  of  Scott  &  Co. ;  if  it  does  not  mean  that, 
the  purchaser  gets  only  an  empty  name.  But,  admitting  that 
this  is  left  in  doubt,  in  all  mercantile  contracts  on  which  doubt 
arises,  it  is  usual  to  call  persons  conversant  with  the  trade,  to 
state  what  is  understood  by  the  disputed  expression.  Two 
persons  were  called  in  this  case,  who  stated  that  by  the  words 
pork  of  Scott  &  Co.  they  understood  pork  manufactured  by 
Scott  &  Co.  It  is  true  the  declaration  does  not  expressly  allege 
that  as  the  legal  effect  of  the  contract ;  but  it  would  be  too  much 
to  say  that  the  plaintiff  gives  up  the  meaning  of  the  contract 
because  he  sets  it  out  in  its  actual  terms  instead  of  its  legal 
effect.  A  party  who  agrees  to  buy  Bramah's  locks,  expects  to 
have  locks  made  by  that  manufacturer;  as  he  who  buys  a  picture 
bearing  the  name  of  a  particular  artist  is  entitled  to  require  that 
it  should  be  the  work  of  such  artist.  So  here,  when  the  plaintiff 
buys  pork  bearing  the  brand  of  a  certain  firm,  he  is  entitled  to 
have  an  article  manufactured  by  that  firm. 

With  respect  to  the  amount  of  damages,  it  has  been  objected 
that  the  resale  of  the  commodity  was  delayed  an  unreasonable 
time,  during  which  the  market  was  falling.  But  it  appears 
there  was  an  attempt  to  refer  the  matter  in  dispute ;  that  the 
arbitration  was  not  rejected  till  the  18th  of  October,  and  that 
on  the  24th  the  sale  was  effected.  It  was  open  to  the  defendant 
during  all  the  intermediate  time  to  have  taken  back  the  goods, 
and  there  is  no  ground  for  saying  that  under  these  circumstances 
the  sale  was  unreasonably  delayed. 

Park,  J. : 

Upon  the  mere  words  of  this  contract,  I  think  there  can  be 
no  question.    But  assuming  that  there  is  an  ambiguity,  and  it 


VOL.  XLH.]     1886.    C.  p.    2  BING.  N.  C.  676—678.  697 

was  proper  to  receive  ^evidence  as  to  the  acceptation  of  sach  powbll 
terms  in  the  market,  the  defendant's  counsel,  by  objecting  to  the  hobton. 
admissibility  of  such  evidence  and  rejecting  the  construction  [  *677  ] 
put  on  the  contract  by  the  Judge,  refuses  in  effect  the  decision 
of  both  Judge  and  jury.  It  is  then  urged,  that  even  if  the 
warranty  is  to  bear  the  plaintiff's  construction,  the  defendant 
is  exonerated  in  consequence  of  the  plaintiff  having  had  an 
inspection  of  the  goods.  But  Gardiner  v.  Oray  meets  him 
expressly  on  that  point ;  for  there  it  was  held,  that  where  before 
or  at  the  time  of  sale  a  specimen  of  the  goods  is  exhibited  to  the 
buyer,  if  there  be  a  written  contract  which  describes  the  goods 
as  of  a  particular  denomination,  that  is  not  a  sale  by  sample;  but 
there  is  an  implied  warranty  that  they  shall  be  of  a  merchantable 
quality  of  the  denomination  mentioned  in  the  contract.  That 
brings  the  case  back  to  the  principle  on  which  a  party  who 
purchases  Bramah's  locks,  or  the  pictures  of  an  eminent  artist, 
is  entitled  to  require  from  the  seller  the  productions  of  that 
artist  or  that  manufacturer. 

Vaughan,  J. : 

I  am  of  opinion  this  rule  ought  to  be  discharged.  The 
•question  is,  what  construction  is  to  be  put  on  the  terms  of  this 
tiontract ;  and  although  parol  evidence  cannot  be  received  to  vary 
the  terms  of  a  contract, — as  in  the  case  of  the  prime  singed 
bacon:  Yeats  v.  Py?w(i), — ^yet  it  has  always  been  received  to 
-shew  in  what  sense  mercantile  terms  are  used.  Here  it  was  for 
the  jury  to  determine  what  was  meant  by  the  words  ''Pork  of 
Scott  &  Go."  As  to  that,  the  evidence  is  all  on  one  side,  and 
the  warrantry  having  been  clearly  broken,  this  rule  must  be 
•discharged. 

fioSANQUET,   J. : 

As  to  the  meaning  of  this  contract,  it  is  a  fair  and  reasonable 
construction  to  say  that  pork  *of  Scott  &  Co.  means  pork  manu-       [  ^678  ] 
f actured  by  Scott  &  Go.    If  I  speak  of  the  literary  work  of  a  given 
author,  I  imply  that  it  was  written  by  that  author;  that  the 
picture  of  a  given  artist  was  painted  by  that  artist ;  and  that 

(1)  16  B.  B.  653  (6  Taunt.  446). 
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Powell      manufactured  articles  stamped  with  a  name  are  the  mannfocture 

mm 

HoBTOK.      ^^  ^^^  painty  whose  name  they  bear.    The  defendant's  counsel 

says  it  imports  merely  that  they  have  the  credit  and  sanction 

of  that  name,  and  that  the  judgment  of  the  consignor  has  been 

exercised  in  the  selection  of  the  article.    I  do  not  see  why  so 

narrow  a  construction  should  be  adopted ;  but  this,  at  all  events, 

is  a  mercantile  contract,  and  the  evidence  which  was  properly 

received  to  explain  the  acceptation  of  the  terms  in  the  market 

is  all  on  one  side. 

As  to  the  damages,  the  defendant  refused  to  take  back  the 

goods ;  they  were  resold  within  a  reasonable  time ;   and  the 

proper  measure  of  damages  is  the  difference  between  the  price 

paid  upon  the  purchase  and  the  amount  obtained  on  a  resale* 

I  think,  therefore,  this  rule  must  be 

Discharged. 


1886.       PAGET  AND  Another  v.  FOLEY,   Executrix  of  ANN 
^^'^-  CHAMBEES(l). 

[  679  ]         (2  Bing.  N.  C.  679—692 ;  S.  C.  3  Scott,  120 ;  2  Hodg«6,  32 ;  5  L.  J.  (N.  S.) 

C.  P.  268.) 

Covenant  for  rent  arrear  may  be  brought  within  the  time  limited 
by  3  &  4  Will.  lY.  c.  42,  s.  3,  and  is  not  limited  to  six  years  by  8.  4^ 
of  3  &  4  WiU.  rV.  c.  27  (2), 

The  plaintiff  declared  that  A.  H.  Chambers  being  possessed 
of  the  tenements  hereinafter  mentioned  to  have  been  demised 
to  Ann  Chambers,  for  the  residue  of  a  term  of  years  whereof 
twenty  would  remain  unexpired  after  the  expiration  of  the  lease 
hereinafter  mentioned,  on  the  2nd  of  April,  1808,  by  an  indenture 
then  made  between  the  said  A.  H.  Chambers  of  the  one  part,  and 
Ann  Chambers  of  the  other,  demised  the  same  to  Ann  Chambers, 
to  have  and  to  hold  for  the  term  of  sixty  years  from  the  25th  of 
March  then  last  past,  yielding  and  paying  therefore  10/.  lOs^ 
per  annum  during  the  life  of  Ann  Chambers,  and  151. 15s.  per 

(1)  See  this  case,  and  other  cases  571. — ^R.  C. 

relating  to  analogous  questions,  con-  (2)  See  this  Act  amended  by  the 

sidered  and  compared  by  Stibijno,  Real  Property  Limitation  Act,  1874 

J.,  in  n(nvitt  v.   Earl  of  Harring-  (37  &  38  Vict.  c.  57).— R.  C. 
ton,  '93,  2   Ch.  497;    62  L.  J.  Ch. 
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annum  after  her  decease ;  that  the  said  Ann  Chambers  for  Paost 
herself,  heirs,  executors,  administrators,  and  assigns,  covenanted  folet. 
to  pay  the  rent  at  the  times  in  the  indenture  specified;  and 
that  the  said  A.  H.  Chambers  on  the  21st  of  October,  1824,  by 
indenture  then  made  between  himself  of  the  first  part,  Joseph 
Bougett  of  the  second,  and  the  plaintiflfs  of  the  third,  bargained, 
sold,  assigned,  transferred,  and  set  over  the  premises  so  demised 
as  aforesaid,  to  the  plaintiffs,  to  have  and  to  hold  the  same, 
and  his  reversion  therein,  to  the  plaintiffs,  their  executors, 
administrators,  and  assigns,  for  the  residue  of  the  term  of  which 
A.  H.  Chambers  was  so  possessed  as  aforesaid. 

Breach,  first,  that  after  the  making  of  the  assignment  to  the 
plaintiffs,  and  in  the  lifetime  of  Ann  Chambers,  and  during 
the  term  granted  to  her  as  aforesaid,  to  wit,  on  the  29th  of 
September,  1825,  a  large  sum  of  money,  to  wit,  the  sum  of 
lOZ.  10s.  of  the  rent  aforesaid,  for  one  year  of  the  said  term, 
then  elapsed,  became  *and  was  due  and  owing,  and  still  was  in  [  *680  ] 
arrear  and  unpaid  to  the  plaintiffs  contrary  to  the  tenor  and 
effect,  true  intent  and  meaning  of  the  said  indenture,  and  of  the 
covenant  of  Ann  Chambers  by  her  in  that  behalf  made  as  afore- 
said. Secondly,  that  after  the  making  of  the  said  assignment 
to  the  plaintiffs,  and  afcer  the  death  of  the  said  Ann  Chambers, 
and  during  the  term  granted  to  her  as  aforesaid,  to  wit,  on  the 
25th  of  March,  1835,  a  large  sum  of  money,  to  wit,  the  sum  of 
1491.  28.  5(L  of  the  rent  aforesaid,  for  nine  years  and  one  half 
a  year  of  the  said  term  elapsed  since  the  death  of  Ann  Chambers, 
became  and  was  due  and  owing,  and  still  is  in  arrear  and  unpaid 
to  the  plaintiffs,  contrary  to  the  tenor  and  effect,  true  intent  and 
meaning  of  the  said  indenture,  and  of  the  covenant  of  the  said 
Ann  Chambers  by  her  in  that  behalf  made  as  aforesaid. 

The  defendant  after  craving  oyer  of  the  deed  by  which  A.  H. 
Chambers  had  transferred  the  premises  to  the  plaintiffs,  and 
thereby  shewing  that  the  plaintiffs  took  and  held  the  premises, 
as  mortgagees,  pleaded,  as  to  the  breach  of  covenant  first  above 
assigned,  that  the  sum  of  lOL  lOs.  of  rent  aforesaid  therein 
mentioned,  did  not  nor  did  any  part  thereof  become  due  at  any 
time  within  six  years  next  before  the  commencement  of  this  suit, 
nor  had  any  acknowledgment  of  the  same  in  writing  signed  by 
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Paobt  the  defendant  or  her  agent  been  given  to  the  plaintiflfs  or  their 
FoLBT.  agent  at  any  time  within  six  years  next  before  the  commencement 
of  this  suit :  and  as  to  the  breach  of  covenant  secondly  above 
assigned,  except  so  far  as  the  same  related  to  the  sum  of  94Z.  lOs. 
of  rent  aforesaid  for  six  years  of  the  said  term,  ending  on  the 
25th  of  March,  1886,  that  the  said  rent  in  the  said  second  breach 
mentioned,  except  as  in  the  introductory  part  of  that  plea  was 
excepted,  did  not,  nor  did  any  part  thereof  become  due  at  any 
time  within  six  years  next  before  the  commencement  of  this  suit ; 
[  ^681  ]  *nor  had  any  acknowledgment  of  the  same  in  writing,  signed  by 
the  defendant  or  her  agent,  been  given  to  the  plaintiffs  or  their 
agents  at  any  time  within  six  years  next  before  the  commence- 
ment of  this  suit. 

General  demurrer  and  joinder. 
[The  demurrer  having  been  argued :] 

[  688  ]  TiNDAL,   Ch.  J.  : 

In  giving  judgment  for  the  plaintiffs,  I  am  disposed  to  rest 
on  the  construction  of  the  second  statute.  At  the  same  time, 
if  we  were  bound  to  decide  whether  or  not  the  case  fell  within 
8  &  4  Will.  lY.  c.  27,  I  should  say  there  are  strong  reasons  for 
thinking  that  it  does  not  include  the  present  case.  That  statute 
is  entitled,  ''An  Act  for  the  limitation  of  actions  and  suits 
relating  to  real  property,  and  for  simplifying  the  remedies  for 
trying  the  rights  thereto ;  "  which  seems  more  pertinent  to  rents 
that  are  a  charge  on  the  land  than  to  mere  conventional  rents. 
Then  a  reference  to  the  rents  specified  in  the  first  section  of  the 
statute,  shews  that  the  arrearages  of  rent,  mentioned  in  sect.  42, 
have  no  relation  to  a  conventional  rent  reserved  on  a  lease.  In 
sect.  2  it  is  clear  that  the  word  ''  rent "  is  used  to  express  charges 
for  which  an  assize  wouLi  lie — rents  which  are  a  charge  on  land. 
8ect.  86  goes  to  abolish  all  real  and  mixed  actions.  Sect.  40 
enacts,  that  money  charged  on  land  shall  be  deemed  satisfied 
at  the  end  of  twenty  years,  if  there  be  no  interest  paid,  or 
acknowledgment. 

It  is  said  that  sect.  41,  which  relates  to  dower,  enacts  that  no 

[  *689  ]      arrears  of  dower  shall  be  recovered  for  more  *than  six  years, 

Bnd  that  when  sect.  42  follows, by  enacting  that  no  arrears  of  rent 
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or  interest  shall  be  recovered  for  more  thsm  six  years,  we  must       PAair 
intend  that  the  Legislature  proposed  thereby  to  include  all  other       folbt. 
kinds  of  rent.     I  should  say  it  was  proposed  to  include  other 
rents  of  the  same  nature  as  those  to  which  the  Act,  according 
to  its  title  and  preamble,  was  intended  to  apply,  rather  than 
conventional  rents  reserved  on  a  lease. 

However,  it  is  not  necessary  to  give  an  opinion  on  the 
point ;  for,  on  comparing  the  enactment  with  the  third  section 
of  8  &  4  Will.  lY.  c.  42,  if  it  was  intended  in  the  former  to 
include  rent  on  an  indenture  of  lease,  the  latter  statute  has  now 
excluded  that  species  of  rent  from  the  operation  of  the  former. 
The  first  Act  received  the  royal  assent  on  the  24th  of  July,  1888, 
and  was  to  come  in  force  on  the  1st  of  January,  1884;  the 
second  received  the  royal  assent  on  the  14th  of  August,  1888, 
and  was  to  come  in  force  on  the  1st  of  June,  1888.  The 
Legislature,  therefore,  by  the  second  statute,  made  a  new  and 
distinct  enactment  to  come  into  operation  before  the  other.  If 
there  be  anything  in  the  second,  irreconcileable  with  the  first, 
it  would  be  a  strange  proceeding  that  the  Legislature  should 
designedly  pass  one  law  to  be  in  force  for  some  time  in  one  year, 
and  a  different  law,  on  the  same  subject-matter,  to  come  in  force 
the  next.  But  it  seems  to  me  that  there  is  nothing  conflicting 
in  the  two.  By  sect.  8  of  8  &  4  Will.  lY.  c.  42,  it  is  enacted, 
''  that  all  actions  of  debt  for  rent  upon  an  indenture  of  demise, 
all  actions  of  covenant  or  debt  upon  any  bond  or  other  specialty, 
and  all  actions  of  debt  or  scire  facias  upon  any  recognisance,  that 
shall  be  sued  or  brought  at  any  time  after  the  end  of  the  present 
Session  of  Parliament,  shall  be  commenced  and  sued  within  the 
time  and  limitation  hereinafter  expressed,  and  not  after ;  that  is 
to  say,  the  said  actions  of  debt  for  rent  upon  an  indenture 
of  demise,  or  covenant,  or  debt  upon  any  bond  or  other  specialty, 
actions  of  debt  *or  scire  facias  upon  recognisance,  within  ten  [  *690  ] 
years  after  the  end  of  this  present  session,  or  within  twenty 
years  after  the  cause  of  such  actions  or  suits,  but  not  after." 
Those  are  not  merely  negative  words,  but  import  an  affirmative 
also  ;  not  merely  that  a  plaintiff  may  not  sue  for  rent  accruing 
more  than  ten  years  before,  but  that  he  may  sue  for  all  that 
time  to  come,  for  rent  in  arrear  at  the  time  the  Act  passed. 
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Paget  Therefore  here  is,  in  August,  1888,  a  legislative  declaration  that 
FoLBT.  actions  may  be  brought  for  rent  in  all  that  period  :  compare  that 
with  sect.  42  in  the  former  Act,  if  that  section  is  to  be  taken  as 
comprehending  similar  causes  of  action.  By  that  section  it  is 
enacted,  ''that  after  the  said  81st  day  of  December,  1888,  no 
arrears  of  rent,  or  of  interest  in  respect  of  any  sum  of  money 
charged  upon,  or  payable  out  of,  any  land  or  rent,  or  in  respect 
of  any  legacy,  or  any  damages  in  respect  of  such  arrears  of  rent 
or  interest,  shall  be  recovered  by  any  distress,  action,  or  suit, 
but  within  six  years  next  after  the  same  respectively  shall  have 
become  due,  or  next  after  an  acknowledgment  of  the  same  in 
writing  shall  have  been  given  to  the  person  entitled  thereto, 
or  his  agent,  signed  by  the  person  by  whom  the  same  was 
payable,  or  his  agent."  If  this  is  a  general  enactment,  the 
subsequent  declaration  that  an  action  of  covenant  may  be  com- 
menced during  a  longer  period  is  virtually  an  exception  out 
of  the  former :  we  are  to  reconcile  the  two  enactments  if  it  be 
possible  ;  but  if  it  be  not,  the  affirmative  and  negative  cannot 
co-exist,  and  the  action  of  covenant  must  be  taken  as  an  excep- 
tion. Therefore,  without  affecting  the  clause  in  the  first  statute 
further  than  is  necessary  to  give  effect  to  the  second,  we  decide 
that  the  plea  of  six  years'  limitation  of  the  cause  of  action  is  bad. 

Park,  J. : 

I  am  inclined  to  think  that  this  is  a  case  not  intended  to  be 
included  in  the  first  Act  of  Parliament ;  but  I  abstain  from 
[  •691  ]  giving  any  express  opinion  on  *the  point.  If,  however,  it  be 
included  in  the  first  Act,  the  second  is  so  express  and  clear  in  its 
language  that  I  cannot  distinguish  it  from  this  case,  and  am 
of  opinion  it  repeals  the  first  as  to  the  action  of  covenant  for  rent 
of  this  description. 

When  I  find  the  Legislature  using  in  the  second  statute 
language  incompatible  with  the  first,  if  the  first  is  to  be  taken 
as  involving  a  case  of  this  kind,  I  must  give  effect  to  the  latter. 
In  that,  I  find  ''that  all  actions  of  debt  for  rent  upon  an  indenture 
of  demise,  all  actions  of  covenant  or  debt  upon  any  bond  or  other 
specialty,  and  all  actions  of  debt  or  scire  facias  upon  a  recog- 
nisance," are  limited  as  therein  prescribed.     If  there  be  any 
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use  in  langaage,  this  is  an  action  of  covenant  such  as  that       Paget 

mm 

contemplated  by  the  Act,  and  the  plaintiffs  are  entitled  to  sue.  folet. 

VatjOHAn,  J. : 

It  is  difficult  to  suppose,  from  the  short  interval  between  the 
passing  of  these  two  Acts,  that  any  contradiction  could  have  been 
intended  by  the  Legislature ;  but  if  there  be  any  conflict  between 
the  two  Acts,  the  latter  is  so  plain  and  unequivocal  that  it  must 
prevail. 

BOSANQUET,  J.  : 

I  agree  in  thinking  that  the  plaintiffs  are  not  confined  to  six 
years  for  the  recovery  of  rent  reserved  on  a  lease.  If  the  case 
had  rested  on  the  first  Act,  and  the  second  had  never  passed, 
I  should  have  thought  the  right  to  recover  had  been  confined 
to  six  years.  The  first  section  enacts  that  the  word  ''rent" 
shall  extend  to  all  heriots  and  to  all  services  and  suits  for  which 
a  distress  may  be  made.  It  appears  to  me  that  that  must  include 
rent  service.  The  second  section  appears  to  relate  to  the  recovery 
of  an  estate  in  the  rent ;  and  after  limiting  twenty  years  for  the 
recovery  of  an  estate  in  the  rent,  other  provisions  are  introduced 
*as  to  the  recovery  of  arrears.  Section  40  relates  to  principal  [  *692  ] 
money  charged  upon  land.  Then  comes  section  42,  '*  That  after 
the  81st  day  of  December,  1888,  no  arrears  of  rent,  or  of  interest 
in  respect  of  any  sum  of  money  charged  upon,  or  payable  out 
of,  any  land  or  rent,  or  in  respect  of  any  legacy,  or  any  damages 
in  respect  of  such  arrears  of  rent  or  interest,  shall  be  recovered 
by  any  distress,  action,  or  suit,  but  within  six  years  next  after 
the  same  respectively  shall  have  become  due,  or  next  after  an 
acknowledgment  of  the  same  in  writing  shall  have  been  given 
to  the  person  entitled  thereto,  or  his  agent,  signed  by  the  person 
by  whom  the  same  was  payable,  or  his  agent." 

It  is  contended  that  this  does  not  apply  to  rent  reserved  by 
specialty,  and  a  case  (i)  has  been  referred  to  on  the  construction 
of  the  statute  of  James  I.  (2).  But  if  we  look  to  the  words  with 
which  arrears  of  rent  are  associated,  it  seems  difficult  to  confine 
the  expression  to  rent  reserved  by  parol  agreement,  for  interest 

(1)  Freeman  and  Stacy's  Case,  Hutton,  109.  (2)  21  Jac.  1.  c.  16. 
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Paoet       cannot  be  made  a  charge  on  land,  by  parol ;  and  there  is  no 

mm 

Foley.      limitation  but  this  for  the  recovery  of  arrears,  whether  due  by 

parol  or  on  specialty. 

However,  on  this  point  it  is  unnecessary  to  give  any  opinion  ; 

for  if  such  be  the  true  interpretation  of  the  first  Act,  it  is 

quite  inconsistent  with  the  second ;  and  in  such  case  the  latter 

enactment  must  prevail. 

Judgment  for  the  plaintiffg. 


i83«.  BEASLEY  V.  CLAEKE. 

Avril  28. 

(2  Bing.  N.  C.  705—710;  S.  0.  3  Scjott,  258;  2  Hodges.  100;  5  L.  J.  (N.  S.) 

[  705  ]  C.  P.  281 ;  5  Dowl.  P.  C.  50.) 

Trespass.  Plea,  way  used  for  forty  years,  by  the  occupiers  of  the 
defendant's  farm,  as  of  right,  and  without  interruption. 

Beplication,  traversing  the  user  as  of  right :  Held,  that  under  this 
issue  plaintiff  might  give  in  evidence  that  the  way  had  been  used  by 
leave  and  licence  only. 

Trespass  qu.  d.  fr.  The  defendant  justified  the  trespasses 
complained  of  in  the  declaration  under  a  right  of  way  over  the 
closes  in  which,  &c.  In  his  second  plea,  he  claimed  the  way  as 
having  been  used  for  twenty  years  without  interruption  by  the 
occupiers  of  his  farm ;  and  in  his  last  plea,  as  having  been  used 
for  forty  years  by  the  occupiers  of  the  same  farm,  as  of  right  and 
without  interruption.  To  the  second  plea,  the  plaintiff  replied 
'*  that  when  the  occupiers  of  the  defendant's  farm  used  the  way, 
they  used  it  with  the  leave  or  licence,  sufferance  or  permission, 
of  the  occupiers  of  the  plaintiff's  closes ; "  which  leave  and  licence 
was  traversed  by  the  defendant  in  his  rejoinder.  To  the  last  plea, 
the  plaintiff  replied  by  traversing  that  the  occupiers  of  the  defen- 
dant's farm  had,  for,  and  during  the  full  term  of  forty  years  and 
upwards,  as  of  right,  had  and  used  the  way  without  interruption. 
Evidence  was  given  by  the  plaintiff  that  a  former  occupier  of  the 
defendant's  farm  had  applied  for  and  obtained  leave  to  use  the 
way  in  question,  and  that  he  had  paid  an  acknowledgment  for 
such  user. 

Gaselee,  J.,  before  whom  the  cause  was  tried,  directed  the  jury, 
if  they  believed  this  evidence,  to  find  a  verdict  for  the  plaintiff 
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upon  the  issue  raised  upon  the  last  plea,  as  well  as  on  the  second :      Beaslbt 
and  the  jury  having  found  for  the  plaintiff  upon  both  the  issues,      glajkkb. 

Gotdbimif  Serjt.  moved  for  a  new  trial  on  the  ground  of 
misdirection,  and  that  the  verdict  was  against  the  evidence: 

The  plaintiff  ought  not  to  have  been  allowed  to  give  evidence  [  706  ] 
of  the  leave  and  licence  under  his  replication  to  the  last  plea : 
that  replication  merely  denies  the  right;  and  to  entitle  the 
plaintiff  to  rely  on  the  leave  and  licence,  he  ought  to  have  replied 
it,  as  he  did  to  the  second  plea.  The  statute  2  &  8  Will.  lY. 
c.  71,  8.  5,  is  express — **  in  all  other  pleadings  wherein  before 
the  passing  of  this  Act  it  would  have  been  necessary  to  allege  the 
right  to  have  existed  from  time  immemorial,  it  shall  be  sufficient 
to  allege  the  enjoyment  thereof  as  of  right  by  the  occupiers  of  the 
tenement  in  respect  whereof  the  same  is  claimed  for  and  during 
such  of  the  periods  mentioned  in  this  Act  as  may  be  applicable 
to  the  case,  and  without  claiming  in  the  name  or  right  of  the 
owner  of  the  fee  as  is  now  usually  done;  and  if  the  other 
party  shall  intend  to  rely  on  any  proviso,  exception,  incapacity, 
disability,  contract,  agreement,  or  other  matter  hereinbefore 
mentioned,  or  on  any  cause  or  matter  of  fact,  or  of  law,  not 
inconsistent  with  the  simple  fact  of  enjoyment,  the  same  shall  be 
specially  alleged  and  set  forth  in  answer  to  the  allegation  of  the 
party  claiming,  and  shall  not  be  received  in  evidence  on  any 
general  traverse  or  denial  of  such  allegation." 

A  rule  nisi  having  been  granted, 

Adams,  Serjt.  and  Humfrey  shewed  cause  in  Hilary  Term : 

The  defendant  having  claimed  the  way  in  question  as  of  right, 
it  was  competent  to  the  plaintiff,  under  a  denial  of  such  right,  to 
adduce  any  evidence  which  would  establish  that  the  right  did  not 
exist ;  and  the  paying  an  acknowledgment  was  strong  evidence 
to  that  effect.  After  finding  on  the  second  plea  that  the  defendant 
had  enjoyed  the  way  by  leave  and  licence  within  twenty  years, 
the  jury  could  not,  on  the  last  plea,  find  that  he  had  a  right  to 
the  way  for  forty  years.    *In  The  Monmouthshire  Canal  Company       [  •707  ] 

V.  Harford  (i),  the  plea  alleged  that  the  occupiers  of  the  adjoining 

• 

(1)  40  B.  B.  648  (I  Or.  M.  &  B.  614). 

R.R. — VOL.  XLII.  45 
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BKA8LEY      closes  had  for  twenty  years,  "  as  of  right,"  and  without  interrup- 


«. 


Clarke,  tion,  used,  and  been  accustomed  to  use,  the  privilege  and  easement 
of  passing  and  repassing,  &c.,  and  laying  down  raikoads  across 
the  plaintiff's  railroad.  Beplication  to  that  plea,  traversing  the 
claim  as  of  right.  Upon  the  issue  with  regard  to  the  twenty 
years'  enjoyment  of  the  easement,  it  was  held,  that  the  defendants 
were  bound  to  shew  an  uninterrupted  enjoyment,  as  of  right, 
during  that  period ;  that  the  plaintiffs  might  prove,  under  that 
issu*e,  applications  by  the  defendants  during  the  twenty  years  for 
leave  to  cross  their  railroad ;  and  that  it  was  not  necessary  for 
them  to  reply  such  licence  specially  under  2  &  3  Will.  IV.  c.  71, 
8.  5.  So  in  Bright  v.  Walker  (i)  it  was  held,  that  the  claimant 
must  shew  that  he  had  enjoyed  the  way  for  the  full  period  of 
twenty  years,  and  that  he  had  done  so  as  of  right  and  without 
interruption,  and  that  such  claim  might  be  answered  by  proof 
of  a  licence,  written  or  parol,  for  a  limited  period,  comprising  the 
whole  or  part  of  the  twenty  years. 

Goulbum  and  Amos  in  support  of  the  rule : 

The  enjoyment  of  right  which  is  to  be  alleged,  by  the  party 
claiming  it,  pursuant  to  the  terms  of  2  it  3  Will.  IV.  c.  71,  s.  5, 
comprehends  every  species  of  enjoyment  de  facto;  as  well  enjoy- 
ment by  leave,  as  enjoyment  by  prescription  ;  and  any  matter  of 
fact  on  which  the  adverse  party  relies,  not  inconsistent  with  the 
fact  of  enjoyment,  must  be  specially  pleaded.  Now,  leave  from 
the  plaintiff's  occupiers  is  not  inconsistent  with  the  fact  of  the 
defendant's  enjoyment  of  the  way,  and  therefore  ought  to  have 
t  'Tos  ]  been  set  forth  in  the  replication.  *  Bright  v.  Walker  was  a  decision 
on  a  declaration,  not  on  a  plea,  and  turned  on  another  clause  of 
sect.  5.  And  in  The  Monmouthshire  Canai  Company  v.  Harford,  the 
point  was  only  incidentally  noticed  in  the  course  of  the  argument. 

Cur.  adv.  vuU* 

Crowder,  amicus  CuricBf  referred  to  TickeU  v.  Brown  (2)  then 
under  consideration  in  the  Court  of  King's  Bench. 

(1)  40  R  B.  536  (1  Cr.  M.  &  B.  (2)  4  Ad.  &  El.  369;  6  N.  &  IL 

211).  230. 
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Tin  DAL,  Ch.  J.  (after  stating  the  pleadings) :  beaslby..^ 


r. 


The  question  comes  before  us  on  a  motion  to  set  aside  the      Clarke. 
verdict,  as  ^ell  upon  the  ground  of  misdirection,  as  also  that  it 
is  against  the  weight  of  the  evidence. 

The  misdirection  complained  of  is,  that  the  learned  Judge, 
upon  the  issue  raised  on  the  last  plea,  directed  the  jury  to  find 
a  verdict  for  the  plaintiff,  if  they  believed  the  evidence  that  a 
former  occupier  of  the  defendant's  farm  had  applied  for  and 
obtained  leave  to  use  the  way  in  question,  and  that  he  had  paid 
an  acknowledgment  for  such  user;  it  being  contended  on  the 
part  of  the  defendant,  that  if  such  evidence  was  admissible  at  all 
under  the  fifth  section  of  the  statute  2  &  3  Will.  IV.  c.  71,  at 
all  events  it  was  not  admissible  under  a  traverse  of  the  user 
for  forty  years ;  but  that  the  plaintiff  ought  to  have  replied  that 
the  way  was  used  by  leave  and  licence,  as  he  had  done  to  the 
plea  which  claims  the  way  for  twenty  years.  This  objection,  on 
the  part  of  the  defendant,  rests  on  the  fifth  section  of  the  Act 
above  referred  to,  by  which  it  is  enacted,  ^*  that  if  the  other  party 
intends  to  rely  on  any  cause  or  matter  of  fact,  or  of  law,  not 
inconsistent  with  the  simple  fact  of  enjoyment,  the  same  shall  be 
specially  alleged  and  set  forth  in  answer  to  the  allegation  of  the 
party  claiming,  and  shall  not  be  received  in  evidence  on  any 
*general  traverse  or  denial  of  such  allegation."  The  question,  [  '709  ] 
therefore,  turns  upon  the  construction  and  meaning  of  this 
clause ;  whether  by  the  expression,  that  any  matter  must  be 
pleaded  which  is  ''not  inconsistent  with  the  simple  fact  of 
enjoyment,"  the  Legislature  intended  to  compel  the  plaintiff  to 
reply  in  all  cases  the  special  facts  and  circumstances  which  shew 
the  way  was  not  used  under  a  claim  of  right ;  or  whether  it  only 
meant  to  compel  the  plaintiff  to  reply  all  collateral  matters  which 
may  defeat  the  right  of  way.  And  whatever  might  have  been  our 
opinion  if  the  matter  had  been  res  intefira,  we  think  the  interpreta- 
tion which  has  been  put  upon  this  clause  by  the  Court  of  King's 
Bench  in  the  recent  case  of  Tickell  v.  Brown,  may  be  held  to  be 
the  construction  to  be  put  upon  the  statute ;  and,  according  to 
that  construction,  we  hold,  that  under  a  plea  denying  that  the 
defendant  had  used  the  way  for  forty  years,  as  of  right  and 
without  interruption,  the  plaintiff  is  at  liberty  to  shew  the 

45—2 
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bbabley  character  and  description  of  the  aser  and  enjoyment  of  the  way 
Clabkk.  dui*ing  any  part  of  the  time;  as  that  it  was  used  by  stealth,  or 
in  the  absence  of  the  occupier  of  the  close  and  without  his 
knowledge,  or  that  it  was  merely  a  precarious  enjoyment  by 
leave  and  licence,  or  any  other  circumstances  which  negative 
that  it  is  an  user  or  enjoyment  under  a  claim  of  right ;  the  words 
of  the  fifth  section,  ''not  inconsistent  with  the  simple  fact  of 
enjoyment,"  being  referable,  as  we  understand  the  statute,  to 
the  fact  of  enjoyment  as  before  stated  in  the  Act,  viz.  an  enjoy- 
ment claimed  and  exercised  ''as  of  right."  The  case  of  The 
MamnoiUlishire  Canal  Company  v.  Harford  and  others,  in 
the  Court  of  Exchequer,  is  another  authority  for  the  same 
construction  of  the  Act. 
We  therefore  think  the  evidence  objected  to  was  admissible 
f  *7io  ]  under  the  ti*a verse  of  the  last  plea :  and  it  "^ would  certainly  be 
extremely  inconsistent  if  the  defendant  should  be  allowed  to 
insist  upon  a  verdict  in  his  favour  for  the  right  of  way,  when 
claimed  by  him  as  of  right  and  without  interruption  for  the  last 
forty  years ;  whilst,  upon  the  same  record,  the  plaintiff  should 
be  allowed  to  retain  the  verdict  in  his  favour  upon  the  issue 
raised  in  the  second  plea,  establishing  the  same  way  to  have 
been  us^d  for  the  last  twenty  years,  by  the  leave  and  licence 
of  the  plaintiff. 

Upon  the  other  ground  of  objection,  that  the  verdict  is  against 
evidence,  we  can  only  observe  there  was  evidence  on  both  sides 
for  the  consideration  of  the  jury,  and  we  cannot  so  clearly  see 
that  it  preponderated  in  favour  of  the  defendant  as  to  induce  us 

to  disturb  the  verdict. 

Ihde  discharged. 
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LAYTHOAEP  v.  BEYANT  (1).  isse. 

Api-iiao. 

(2Bing.N.C.735— 748;8.C.3Scott,238;2Hodges,25;5L.J.(N.S.)C.P.217.)  

The  defendant  purchased  certain  leasehold  premises  at  an  auction,  and        *-        ^ 
signed  a  memorandum  of  the  purchase  on  the  back  of  a  paper  containing 
the  particulars  of  the  premises,  the  name  of  the  owner,  and  the  con- 
ditions of  sale :   Held,  that  the  defendant  was  bound  by  his  conti*act, 
notwithstanding  it  was  not  signed  by  the  vendor. 

This  was  an  action  against  the  defendant  to  recover  damages 
for  loss  occasioned  to  the  plaintiff  by  the  defendant's  refusing  to 
pay  for  certain  leasehold  premises  he  had  purchased  at  an  auction, 
on  the  8rd  of  December,  1833,  for  441Z.    *    *     ♦ 

The  particulars  and  conditions  of  sale  announced,  that  the 
lease  and  goodwill  of  the  premises,  situate  in  Stoke  Newington, 
in  which  the  coke,  coal,  and  seed  *trades  had  been  carried  on,  [  *7se  ] 
would  be  peremptorily  sold  by  auction  by  Mr.  Thomas  Boss,  at 
the  Auction  Mart,  on  the  3rd  of  December,  by  order  of  Mr.  W. 
Laythoarp,  the  proprietor,  retiring  from  the  trade. 

The  defendant  signed  a  memorandum  of  the  purchase  at  the 
back  of  a  paper  containing  the  particulars  and  conditions  of  sale, 
but,  being  known  to  the  auctioneer,  was  not  required  to  pay  any 
deposit.  On  the  12th  of  December  the  plaintiff's  solicitor  sent 
defendant  an  abstract  of  the  plaintiff 's  title,  and  by  letter  called 
on  him  to  proceed  with  the  purchase,  when  the  defendant,  saying 
he  had  only  bid  at  the  plaintiff's  request,  refused  to  complete  the 
purchase,  and  returned  the  abstract.  An  assignment  of  the  lease, 
prepared  by  the  solicitor  of  the  ground  landlord,  accompanied 
with  a  letter  from  the  plaintiff's  solicitor,  was  then  sent  to  the 
defendant ;  this  he  also  returned,  still  refusing  to  complete  the 
contract,  but  making  no  objection  to  the  title.  The  plaintiff 
thereupon  sold  the  premises  again,  for  194Z.  58.,  and  brought 
this  action  to  recover  the  difference  between  that  sum  and  4412., 
the  price  which  the  defendant  had  agreed  to  pay. 

A  verdict  having  been  found  for  the  plaintiff, 

Atcheiiey,  Serjt.  pursuant  to  leave  reserved  at  the  trial, 

(I)  Cited  and  followed  in  judgment  and  by  Smith,  L.  J.  in  In  re  Hoyle, 

of  the  Court,  delivered  by  Willes,  Hatjle  v.  HoyJe,  *93,  1   Ch.   84,    62 

J.  in  lieuss  v.  Picksley  (1866)  L.  B.  1  L.  J.  Ch.  182,  188,  C.  A.— B.  C. 
Ex.  342,  3o3,  35  L.  J.  Ex.  218,  224 ; 
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LAYTHOABi'  moved  to  Bet  aside  the  verdict,  and  enter  a  nonsuit  instead,  on 
Bbyant.  the  ground  that  the  plaintiff's  name  was  not  in  the  contract, 
which  appeared  to  be  made  with  Ross  the  auctioneer :  that  it 
was  not  binding  on  the  plaintiff;  ^that  therefore,  for  want  of 
mutuality,  the  contract  was  inoperative ;  and  also  as  not  being 
signed  pursuant  to  the  fourth  section  of  the  Statute  of  Frauds. 
He  relied  on  Latvrenson  v.  Butler  (i),  where  Lord  Bbdesdale 
refused  to  enforce  a  specific  performance,  on  the  ground,  that 
[  •737  J  without  a  signature  to  bind  the  vendor  *there  was  no  mutuality 
in  the  contract ;  and  said,  **  I  confess  I  have  no  conception  that 
a  court  of  equity  ought  to  decree  a  specific  performance  in  a 
case  where  nothing  has  been  done  in  pursuance  of  the  agree- 
ment, except  where  both  parties  had  by  the  agreement  a  right 
to  compel  a  specific  performance  according  to  the  advantages 
which  it  might  be  supposed  that  they  were  to  derive  from  it ; 
because  otherwise  it  would  follow  that  the  Court  would  decree  a 
specific  perfoimance  where  the  party  called  upon  to  perform 
might  be  in  this  situation,  that  if  the  agreement  was  disadvan- 
tageous he  would  be  liable  to  the  performance,  and  yet,  if 
advantageous  to  him,  he  could  not  compel  a  performance. 
This  is  not  equity  as  it  seems  to  me.  If,  indeed,  there  was 
a  concealment,  or  an  ignorance  of  the  facts  on  the  one  part,  and 
that  thereby  the  other  party  was  led  into  a  situation  from  which 
he  could  not  be  extricated,  then  he  would  have  a  right  to  have 
the  agreement  executed  cy  pres ;  that  is,  a  new  agreement  is  to 
be  made  between  the  parties." 

In  O'Rourke  v.  Perceval  {2),  Lord  Manners  approved  of  that 
decision ;  and  in  Martin  v.  Mitchell  (3),  Sir  W.  Grant  says, 
''  When  one  party  having  entered  into  a  contract  that  has  not 
been  signed  by  the  other  party,  afterwards  repents,  and  refuses 
to  proceed  in  it,  I  should  have  felt  great  difficulty  in  saying  that 
he  had  not  a  locus  penitentice,  and  was  not  at  liberty  to  recede 
until  the  other  had  signed,  or  in  some  way  made  it  binding 
upon  himself.  How  can  the  contract  be  complete  before  it  is 
mutual ;  and  how  can  it  be  complete  as  to  the  one  and  not  as 
to  the  other?" 

1)  1  Sch.  &  Lef.  13.  (3)  22  B.  R.  184  (2  J.  &  W.  413). 

(2)  12  R.  R.  68  (2  BaU  &  B.  58). 
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A  rule  nisi  having  been  granted,  Laythoarp 

V, 

Bompas,  Serjt.  and  Steere  shewed  cause  : 

It  sufficiently  appears  from  the  particulars  of  sale,  that  Boss 
was  ^acting  as  agent  to  the  plaintiff,  and  that  the  plaintiff  was  [  *738  ] 
a  party  to  the  contract.  The  contract  is  complete  when  the 
auctioneer's  hammer  falls :  Payne  v.  Cave  (i).  And  a  court  of 
equity  will  enforce  specific  performance,  where  there  is  an 
express  undertaking  on  the  part  of  the  purchaser :  Palmer  v. 
Scott  (2).  Under  the  fourth  section  of  the  Statute  of  Frauds, 
all  that  is  requisite  is,  that  the  agreement  should  be  in  writing, 
and  signed  by  the  party  to  be  charged.  It  is  true  that  to  con- 
stitute an  agreement,  the  consideration  must  appear :  Wain  v. 
JVarltera  (3) ;  but  an  objection  on  the  ground  of  want  of  mutuality 
has  never  been  made  before.  Agreements  similar  to  the  present 
have  been  repeatedly  enforced  in  courts  of  equity,  even  under 
the  17th  section  of  the  Statute  of  Frauds,  which  enacts  that  no 
contract  for  the  sale  of  merchandise  shall  be  good,  unless  upon 
a  part  delivery,  a  payment  of  earnest,  or  a  note  in  writing  of 
the  bargain  ''  made  and  signed  by  the  parties  to  be  charged 
by  such  contract,  or  their  agents  "  :  whereas  the  4th  section  only 
enacts  that  no  action  shall  be  brought  upon  any  sale  of  lands, 
unless  the  agreement  on  which  such  action  shall  be  brought, 
or  some  note  thereof  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  person  thereunto  by 
him  lawfully  authorised.  In  Buckhovse  v.  Crosby  (4),  the  Lord 
Chancellor  said,  '*he  had  often  known  the  objection  taken, 
that  a  mutual  contract  in  writing  ought  to  appear  on  both  sides ; 
but  that  that  objection  had  as  often  been  overruled.'*  In  Setoa 
V.  Slade  (6),  Lord  Eldon  said,  "  This  agreement  is  signed  by 
the  defendant  only ;  but  that  makes  him  within  the  statute  a 
party  to  be  charged."  In  Coles  v.  Trecothick(6),  it  is  said  to 
have  been  laid  down  by  Lord  *Hardwickb,  "  that  it  is  not  [  'TSd  ] 
necessary  the  identical  agreement  should  be  signed ;  but  any 
note  or  memorandum  will  do."     Tawney  v.  Crowther(1),  and 

(1)  1  B.  R.  679  (3  T.  B.  148).  (4)  2  Eq.  Cas.  Abr.  33. 

(2)  32  B.  B.  229  (1  Buss.  &  My.  (5)  6B.B.  124, 129(7 Ves. 265, 275). 
391).  (6)  7B.R.  167, 178(9 Ve8.234,250). 

(3)  7  B.  B.  645  (5  East,  10).  (7)  3  Br.  C.  C.  161—318. 
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Latthoasp  Hatton  v.  Grey  (i),  establish  the  same  principle.  Laicremou  v. 
Bbyaht.  Butler  goes  only  to  the  point  of  specific  performance,  not  to  the 
validity  of  the  contract,  and  it  is  the  first  case  in  which  any 
doubt  has  been  raised.  But  in  Lord  Omiond  v.  Anderson  (2) 
Lord  Manners  says,  **  an  objection  has  been  made  to  the 
execution  of  this  agreement,  on  the  ground  that  it  has  not  been 
signed  by  the  plaintiff,  and  that  the  defendant  could  not  have 
enforced  it  against  the  plaintiff.  I  am  very  well  aware,  that  a 
doubt  has  been  entertained  by  adjudge  in  this  Court  of  very 
high  authority,  whether  courts  of  equity  would  specifically 
execute  an  agreement  where  one  party  only  was  bound.  There 
exists  no  provision  in  the  Statute  of  Frauds  to  prevent  the 
execution  of  such  an  agreement;  and  Sir  James  Mansfield, 
who  certainly  had  great  experience  in  courts  of  equity,  lays  it 
down  in  the  case  of  Allen  v.  Bennett  that  a  contract  signed  by 
one  party  would  be  enforced  in  equity  against  that  party,  and 
that  such  was  the  daily  practice  of  that  Court."  And  the  same 
view  was  taken  by  Sir  W.  Grant,  who  says  in  Western  v. 
Russell  (3),  *'  after  the  cases  that  have  been  determined,  I  should 
hardly  be  at  liberty,  notwithstanding  the  considerable  doubt 
thrown  upon  that  point  by  Lord  Redesdale,  to  refuse  a  specific 
performance  upon  the  ground  that  there  was  no  agreement 
signed  by  the  party  seeking  a  performance."  In  courts  of 
law  the  name  of  the  purchaser,  written  by  the  auctioneer  acting 
as  his  agent,  has  always  been  held  sufficient  to  bind  him: 
Emmerson  v.  Heelis  (4) :  and  here,  the  plaintiff's  name  was  in 
the  conditions  of  sale.  In  AUen  v.  Bennet  (5)  it  was  held  that 
[  •740  ]  an  order  for  goods,  *  written  and  signed  by  the  seller  in  a  book 
of  the  buyers,  but  not  naming  the  buyers,  might  be  connected 
with  a  letter  of  the  seller  to  his  agent,  mentioning  the  name  of 
the  buyer,  and  with  a  letter  of  the  buyer  to  the  seller,  claiming 
the  performance  of  the  order,  to  constitute  a  complete  contract 
within  the  Statute  of  Frauds.  And  Sir  J.  Mansfield,  Ch.  J. 
said, ''  It  was  then  objected,  that  one  party  who  has  not  signed, 
is  not  bound:   but  the  fact  was    the   same  in    the  cases  of 

(1)  2  Br.  C.  C.  164.  (3)  13  R.  R.  178  (2  Y.  &  B.  192). 

(2)  12  E.  R.  103,  107  (2  Ball  &  B.  (4)  11  R.  R.  520  (2  Taunt.  38). 
363,  370).  (5)  12  R.  R.  633  (3  Taunt.  169). 
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Egerton  v.  Mattheivs,  and  Champion  v.  Plummer,  and  the  objec-  Laythoarp 
tion  was  never  taken  in  either  of  those  cases ;  but  the  whole  Bryant. 
of  this  case  supposes  that  the  plaintiff  had  agreed.  Suppose  he 
has  not  contracted  by  writing,  he  has  by  parol,  and  he  is  bound 
in  honour  ;  and  it  has  never  yet  been  decided,  that  an  obligation 
in  honour  would  not  be  a  good  consideration.  All  these  cases, 
EfferUm  v.  Mattheiva,  Saunderson  v.  Jackson,  and  Champion  v. 
Plummer,  suppose  a  signature  by  the  seller  to  be  sufficient,  and 
every  one  knows  it  is  the  daily  practice  of  the  Court  of  Chancery 
to  establish  contracts  signed  by  one  person  only;  and  yet  a 
court  of  equity  can  no  more  dispense  with  the  Statute  of 
Frauds,  than  a  court  of  law  can :  there  is  no  reason  therefore 
to  set  aside  the  verdict,  and  the  rule  must  be  discharged  ''  (i). 

In  the  present  case,  the  letters  of  the  plaintiff's  attorney  upon 
sending  the  abstract  and  the  assignment,  may,  according  to  the 
foregoing  decision,  be  connected  with  the  defendant's  signing 
the  particulars  of  sale,  and  constitute  an  agreement  binding  on 
the  plaintiff,  even  according  to  the  view  taken  by  the  defendant's 
counsel. 

Atcherley  and  Busby ,  in  support  of  the  rule : 

In  order  to  bind  a  purchaser  of  real  estate,  there  must,  under 
the  4th  section  of  the  Statute  of  Frauds,  be  a  mutuality  in  th 
contract,  as  well  as  a  consideration  expressed  in  writing.  With- 
out those  ingredients,  there  can  *be  no  agreement ;  and  though  [  *74i  | 
the  17th  section  of  the  statute  requires  only  a  note  of  the  bargain 
upon  a  sale  of  chattels,  the  4th  section,  on  a  sale  of  real  property, 
requires  a  note  of  the  agreement.  Here,  upon  the  face  of  the  par- 
ticulars, the  property  appears  to  be  sold  by  Boss  the  auctioneer, 
not  by  the  plaintiff,  and  the  plaintiff  having  omitted  to  sign, 
there  is  no  agreement  between  him  and  the  defendant.  There 
is  nothing  to  fix  the  plaintiff ;  nothing  on  which  the  defendant 
could  have  sued  him  for  a  breach  of  contract.  The  letters  of  the 
plaintiff's  attorney  accompanying  the  abstract  and  the  assign- 
ment of  the  lease,  are  mere  offers,  and  not  an  engagement  to 
sell.  The  authorities  relied  on  for  the  plaintiff  are  either  cases 
in  equity  where  the  question  has  turned  on  specific  performance, 

(1)  12  R.  B.  at  p.  640  (3  Taunt.  175). 
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Laythoabp    or  questions  on  the  17th  section  of  the  statute.     Now,  upon  a 


T. 


Bryant,  demand  for  specific  performance,  if  the  plaintiff  alleges  a  contract 
in  his  bill,  the  defendant,  unless  he  puts  himself  upon  the 
statute  in  his  answer,  admits  the  existence  of  the  contract : 
Roberts  on  Frauds,  p.  106;  Whitchurch  v.  Bems{i).  But  even 
in  equity  it  is  required  that  the  writing  the  plaintiff  seeks  to 
enforce  should  import  the  privity  and  assent  of  both  parties : 
Charlwood  v.  D  u  kc  oj  Bedford  (2) .  And  in  Champion  v.  Plummet  (3) , 
Sir  James  Mansfield  said,  '^  How  can  that  be  said  to  be  a  con- 
tract, or  memorandum  of  a  contract,  which  does  not  state  who 
are  the  contracting  parties?  By  this  note  it  does  not  at  all 
appear  to  whom  the  goods  were  sold.  It  would  prove  a  sale 
to  any  other  person  as  well  as  to  the  plaintiffs  ;  there  cannot  be 
a  contract  without  two  parties,  and  it  is  customary  in  the  course 
of  business  to  state  the  name  of  the  purchaser,  as  well  as  of  the 
seller,  in  every  bill  of  parcels.  This  note  does  not  appear  to  me 
to  amount    to  any  memorandum   in  writing   of  a  bargain." 

[  *742  ]  Goshell  *v.  Archer  (4)  shews  that  the  Courts  are  not  disposed 
to  construe  the  statute  away.  Even,  independently  of  the 
statute,  no  agreement  can  be  enforced  without  an  actionable 
mutuality  between  the  parties.  In  Lees  v.  Whitcomh  (5)  it  was 
held  that  a  written  agreement  **  to  remain  with  A.  B.  two  years 
for  the  purpose  of  learning  a  trade,"  was  not  binding  for  want 
of  an  engagement  in  the  same  instrument  by  A.  B.  to  teach. 

TiNDAL,  Ch.  J.: 

This  case  comes  before  the  Court  on  two  objections. 

First,  that  when  the  contract  is  inspected  it  does  not  contain 
the  name  of  one  of  the  parties.  I  admit  that  an  agreement 
is  not  perfect  unless  in  the  body  of  it,  or  by  necessary  inference 
it  contains  the  names  of  the  two  contracting  parties,  the  subject- 
matter  of  the  contract,  the  consideration,  and  the  promise. 
Looking  at  this  contract,  as  it  may  be  collected  from  the  par- 
ticular of  sale,  it  appears  to  be  an  agreement  by  which  Boss  sells 

(1)  2  Br.  C.  C.  564.  (4)  41  R.  R.  475  (2  Ad.  &E1. 500  ; 

(2)  1  Atk.  497.  4  N.  &  M.  485). 

(3)  8  R.  R.  at  p.  797  (1  Bos.  &  P.  (5)  30  R.  R.  539  (5  Bmg.  34). 
(X.  R.)  254). 
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property  on  behalf  of  Laythoarp.     When,  in  the  outset,  it  says    lattroarp 
that  the  property  ^ill  be  sold,  subject  to  conditions,  we  are      bbyakt. 
referred  to  the  conditions  in  the  same  paper  ;  and  there  we  see 
that  Boss  is  an  auctioneer  who  sells  for  Laythoarp.     That  gets 
rid  of  the  objection  therefore,  that  Laythoarp's  name  is  not 
contained  in  the  contract. 

The  second  objection  is  of  great  importance :  that  the  contract 
has  not  been  signed  by  the  vendor.  In  order  to  determine  the 
validity  of  the  objection  we  must  look  to  section  4  of  the  Statute 
of  Frauds.  That  section  directs  that  ''no  action  shall  be 
brought,  whereby  to  charge  any  executor  or  administrator,  upon 
any  special  promise,  to  answer  damages  out  of  his  own  estate ; 
or  to  charge  the  defendant  upon  any  special  promise  *to  answer  [  •743  ] 
for  the  debt,  default,  or  miscarriage  of  another  person ;  or  to 
charge  any  person  upon  any  agreement  made  upon  consideration 
of  marriage ;  or  upon  any  contract  or  sale  of  lands,  tenements, 
or  hereditaments,  or  any  interest  in  or  concerning  them;  or 
upon  any  agreement  that  is  not  to  be  performed  within  the  space 
of  one  year  from  the  making  thereof,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorized."  And  the  object  of  the  statute  was,  that 
no  action  should  lie  unless  where  it  could  be  proved  at  the  trial 
that  the  agreement  had  been  signed  by  the  party  to  be  charged* 
First,  no  action  against  any  executor  or  administrator ;  that  is, 
where  an  executor  is  defendant ;  then,  ''or  to  charge  the  defen- 
dant upon  any  special  promise,  &c.,"  —  there,  the  term  is, 
expressly,  "  defendant," — "  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party — "  By 
what  party  ?  By  "  the  party  to  be  charged  therewith," — the 
defendant  in  the  action. 

But  then  it  is  said,  unless  the  plaintiff  signs  there  is  a  want 
of  mutuality.  Whose  fault  is  that  ?  The  defendant  might  have 
required  the  vendor's  signature  to  the  contract ;  but  the  object 
of  the  statute  was  to  secure  the  defendant's.  The  preamble 
runs,  "  For  prevention  of  many  fraudulent  practices,  which  are 
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Laythoarp  commonly  endeavoured  to  be  upheld  by  perjury  and  subornation 
Brtaivt.  of  perjury."  And  the  whole  object  of  the  Legislature  is  answered 
when  we  put  this  construction  on  the  statute.  Here,  when  this 
party  who  has  signed  is  the  party  to  be  charged,  he  cannot 
be  subject  to  any  fraud.  And  there  has  been  a  little  confusion 
in  the  argument  between  the  consideration  of  an  agreement  and 
[  *744  ]  mutuality  ot  claims.  *It  is  true  the  consideration  must  appear 
on  the  face  of  the  agreement.  Wain  v.  Warlters  was  decided  on 
the  express  gi*ound  that  an  agreement  under  the  fourth  section 
imports  more  than  a  bargain  under  the  seventeenth.  But  I  find 
no  case,  nor  any  reason  for  saying  that  the  signature  of  both 
parties  is  that  which  makes  the  agreement.  The  agreement, 
in  truth,  is  made  before  any  signature. 

Let  us  apply  this  to  several  of  the  cases  pointed  out  hi  the 
fourth  section.  I  agree  that  the  same  principle  must  be  applied 
to  all ;  but  let  us  see  whether  in  any  it  has  been  dreamed  of  that 
there  must  be  a  signature  by  both  parties.  In  the  first  place, 
take  the  case  of  a  letter  from  an  executor.  Who  ever  heard 
that  in  order  to  charge  him  there  must  also  be  a  letter  from  the 
party  addressed  ?  If  the  executor's  letter  contain  merely  an 
o£fer,  that  ofiier  indeed  must  be  accepted  before  it  can  be  binding; 
but  if  it  contain  a  promise  on  adequate  consideration,  no  further 
signature  is  wanting  to  its  validity.  Let  us  look  at  the  next 
case, — an  engagement  to  pay  the  debt  of  a  third  person.  Is  it 
not  every  day's  practice  to  put  in  a  guaranty  signed  by  the 
surety  ?  but  I  never  heard  it  objected  that  unless  you  shew  also 
the  signature  of  the  other  party  the  guaranty  is  void.  No  such 
objection  was  made  in  Wain  v.  WarlterSy  although  it  would  have 
a£forded  an  easy  answer  to  the  plaintiff 's  claim. 

The  word  '*  agreement,"  therefore,  is  satisfied  if  the  writing 
states  the  subject-matter  of  the  contract ;  the  consideration ;  and 
is  signed  by  the  party  to  be  charged. 

Among  the  several  authorities  cited,  I  will  only  refer  to  two, 
which  seem  to  decide  this  cause.  In  Emmerson  v.  HeelU  there 
was  a  sale  by  auction  of  some  growing  turnips.  U]X)n  a  bidding 
by  the  defendant's  servant,  on  the  part  of  the  defendant,  the  lot 
[  *745  ]  was  knocked  down  to  ^him ;  the  auctioneer  wrote  the  defendant's 
name  opposite  the  description  of  the  lot  in  the  particulars  of 
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sale  ;  and  the  contract  was  held  valid  notwithstanding  there  was  La.tthoarp 
no  signature  on  the  part  of  the  vendor.  Allen  v.  Bennet  was  a  Bbyakt. 
decision  on  the  seventeenth  section,  but  it  was  held  that  there 
was  no  occasion  for  a  signature  by  the  vendor,  although  the  word 
in  that  section  is  "parties";  in  section  4,  "party/*  Lees  v. 
Wliitcomh  does  not  bear  out  the  point  for  which  it  has  been  cited. 
For,  first,  it  turned  on  the  want  of  consideration  ;  and,  secondly, 
on  a  variance  between  the  record  and  the  evidence.  As  to  the 
decisions  in  courts  of  equity,  I  can  only  say  that  in  the  greater 
number  of  them  there  has  not  been  a  signature  by  both  parties, 
and  notwithstanding  the  dicta  of  Lord  Bedesdale  and  Sir  T. 
Pli'mer, — no  doubt  great  authorities, — courts  of  equity  have 
continued  the  same  stream  of  decision  as  before. 

Park,  J. : 

I  put  out  of  view  the  decisions  in  courts  of  equity,  although 
the  greater  proportion  of  them  is  in  favour  of  the  construction 
we  now  adopt,  and  those  Courts  have  not  followed  the  dicta  of 
Lord  Bedesdale  and  Sir  Thomas  Plumer.  And  the  cases  on  thei 
seventeenth  section  of  the  statute  might  very  much  be  put  out 
of  question,  because  the  language  of  that  section  is  different 
from  the  language  of  the  fourth.  But  even  in  those  cases,  where 
the  language  of  the  section  is  **  parties,"  not  "party,"  it  was  not 
held  necessary  that  the  contract  should  be  signed  by  both.  In 
Sannderson  v.  Jackson  (i)  the  name  of  the  buyer  was  not  at  first 
inserted  in  the  contract ;  but  a  letter  was  found  referring  to  it, 
and  it  was  held  the  two  pai)ers  might  be  connected  together. 
And  Bowe.n  v.  Morris  (2)  confirms  that  decision.  Then,  with 
respect  to  the  construction  of  the  fourth  section,  it  *is  best  not  [  *746  1 
to  make  fanciful  distinctions,  but  to  look  at  the  words  of  the 
statute :  "No  action  shall  be  brought,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him 
lai!vfully  authorized." 

This  is  signed  by  the  party  to  be  charged :  the  consideration 
is  duly  stated,  and  the  name  of  the  auctioneer  and  of  the  vendor 

(1)  5  R.  R.  580  (2  Bos.  &  P.  238).  (2)  2  Taunt.  374. 
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Laythoarp    appears  in  the  conditions.     In  Lees  v.  Whitcomb  the  only  question 
Bryant,      ^^^f  whether  the  contract  was  truly  set  out  in  the  declaration. 

Vaughan,  J. : 

All  the  essential  requisites  of  sect.  4,  both  according  to  the  letter 
and  spirit  of  the  Act,  have  been  complied  with.  The  argument 
has  proceeded  on  a  fallacy  arising  out  of  a  misconception  of 
the  case  of  Wain  v.  Warlters.  That  decision  never  turned  on 
the  ground  that  the  mutuality  of  a  contract  must  appear,  but 
only  that  the  note  or  memorandum  must  shew  the  considera- 
tion as  well  as  the  promise,  otherwise  all  the  inconveniences 
would  prevail  which  the  statute  was  meant  to  obviate. 

The  present  objection  has  not  been  taken  before,  and  is  not 
sanctioned  by  any  of  the  great  authorities.  In  Seton  v.  Slade  (i) 
a  signature  by  one  party  was  held  sufficient ;  and  Fowle  v. 
Freeman  (2)  is  a  decision  to  the  same  eflFect.  In  Boicen  v. 
Morris  (3)  Sir  J.  Mansfield  said,  "In  equity,  a  contract 
signed  by  one  party  would  be  enforced,  and  it  was  not  clear 
that  it  was  different  in  law." 

The  courts  of  equity,  with  the  exception  of  the  dicta  of  Lord 
Bedesdale  and  Sir  T.  Plumer,  present  one  uniform  stream  of 
[  •747  ]  authority.  There  is  nothing  contrary  at  *law ;  and  looking  at 
the  words  of  the  statute,  they  are,  "  No  action  shall  be  brought, 
unless  the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized."  Is  not  this  an 
agreement  which  fulfils  the  requisites  of  the  statute,  inasmuch 
as  it  states  the  consideration  for  the  contract,  and  the  promise, 
and  is  signed  by  the  party  to  be  charged  ? 

BOSANQUET,  J. : 

My  opinion  is  founded  on  the  words  of  the  fourth  section  of  the 
statute,  as  well  taken  by  themselves  as  contrasting  them  with 
sect.  17.  It  is  said  there  has  been  some  difference  of  opinion 
on  the  subject  in  courts  of  equity ;  although  the  preponderance 
of  authority  is  in  favour  of  the  construction  we  now  adopt ;  I  find 

(1)  6  R.  E.  124  (7  Ves.  265).  (3)  2  Taunt.  387. 

(2)  7  B.  E.  219  (9  Ves.  351). 
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no  doubt  in  courts  of  law ;  but  if  there  be  any,  we  must  revert    liAVTHOARp 

to  the  language  of  the  statute :  '^  No  action  shall  be  brought,  unless      buy  ant. 

the  agreement  upon  which  such  action  shall  be  brought,  or  some 

memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by 

the  party  to  be  charged  therewith,  or  some  other  person  thereunto 

by  him  lawfully  authorized."    This  fourth  section  does  not  avoid 

contracts  not  signed  in  the  manner  prescribed  ;  it  only  precludes 

any  right  of  action.     The  seventeenth  section  is  stronger,  and 

avoids  contracts  not  made  as  the  section  prescribes  (i) :  yet  even 

under  that  section  it  has  been  held  sufficient  if  a  contract  be  signed 

by  the  pariy  to  be  charged.    In  the  fourth  section,  the  language  is, 

expressly,  ''the  party  to  be  charged.*'     It  is  said  there  must  be 

an  agreement,  and,  to  be  binding,  it  must  be  signed.     No  doubt 

that  is  so ;  and  the  question  is,  is  this  an  agreement  ?    It  states 

the  particulars  of  the  property  to  be  sold ;  it  incorporates  the 

name  of  the  purchaser,  the  seller,  the  property  and  the  price ; 

it  ^includes  all  the  requisites  of  an  agreement,  and  the  defendant       [  *748  j 

testifies  by  his  signature  that  such  an  agreement  exists.     The 

question  is,  can  the  vendor  enforce  it,  if  it  be  not  signed  by  himself? 

The  statute  requires  that  it  shall  be  signed  by  the  party  to  be 
charged ;  and  it  was  not  intended  to  impose  on  the  vendor  the 
burthen  of  the  proof  of  some  other  paper  in  the  hands  of 
the  opposite  party,  and  which  the  vendor  may  have  no  means 
of  producing ;  for  it  often  happens  that  each  party  delivers  to 
the  other  the  part  signed  by  himself.  A  common  case  is,  where 
an  agreement  arises  out  of  a  correspondence ;  it  often  happens 
that  a  party  is  unable  to  give  evidence  of  his  own  letter ;  and  he  is 
not  to  be  defeated  because  he  cannot  produce  a  formal  agreement 
signed  by  both  parties  to  the  contract. 

My  opinion  being  formed  on  the  language  of  the  statute,  it  is 

unnecessary  to  observe  dn  the  letters  written  on  the  part  of  the 

plaintiff;  but  if  there  had  been  any  doubt  as  to  the  extent  of 

'what  the  statute  requires,  I  should  have  thought  those  letters 

"would  have  supplied  the  deficiency. 

Rule  discharged, 

(1)  As  to  this  there  were  con-  opinion  that  s.  17  as  well  as  s.  4  was 
Bicting  utterances  for  many  years,  a  law  of  procedure  only.  See  now  the 
2)ut    Intimately  it   was    the   better      Sale  of  Goods  Act,  1893,  s.  4.— F.  P. 
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1836.       HKWI80N  AND  Another,  Assignees  of  George  Mickle, 
^^'  AND  JOHN  MICKLE,  v.  GUTHEIE  (1). 

f  ^^^  J         (2  Bing.  N.  C.  755—760 ;  S.  C.  3  Scott,  298 ;  2  Hodges,  ol  ;  5  L.  J.  (X.  S. 

C.  P.  283.) 

If  a  security  is  taken  for  a  debt,  for  which  the  party  has  a  lien  upon 
pruporty  of  the  debtor,  such  security  being  payable  at  a  distant  day, 
the  lien  in  gone. 

If  mutual  cre<lit,  as  an  altematire,  is  relied  on  as  a  defence,  the  facts 
ought  to  be  specially  pleaded. 

Trover.  The  declaration  stated,  that  after  the  bankruptcy  of 
George  Mickle,  to  wit,  on  the  28rd  of  January,  18B5,  Lawrence 
Hewison  and  Charles  Smith  as  assignees  of  George  Mickle,  and 
the  plaintiff  John  Mickle,  were  lawfully  possessed  as  of  the 
property  of  them  the  said  L.  Hewison  and  C.  Smith  as  such 
assignees  as  aforesaid,  and  the  said  J.  Mickle,  of  a  certain  policy 
of  insurance,  whereby  Chalmers  and  Guthrie,  agents,  as  well  in 
their  own  name  as  for  and  in  the  name  and  names  of  all  and 
every  other  person  or  persons  to  whom  the  same  did,  might,  or 
should  appertain,  &c.,  did  make  assurance,  &c.  upon  the  ship 
Diadem  ;  and  being  so  possessed  thereof,  the  plaintiffs  afterwards, 
to  wit,  on  the  same  day  casually  lost  the  said  policy  of  insurance 
out  of  their  possession,  &c.  Finding  and  conversion  by  the 
defendant,  in  the  usual  form. 

Plea.  That  the  defendant,  before  and  at  the  time  when  the 
said  George  Mickle  became  bankrupt,  and  from  thence  until  and 
at  the  time  of  the  said  supposed  conversion  in  the  said  declara- 
tion mentioned,  carried  on  and  still  carries  on  the  trade  and 
business  of  merchant  and  insurance  agent,  in  the  city  of  London, 
under  the  style  and  firm  of  Guthrie  and  Chalmers,  and  that 
there  is  an  ancient  and  laudable  usage  and  custom  of  merchants 
in  the  said  city  of  London,  for  all  insurance  agents  who  shall 
effect  policies  of  insurance  on  behalf  of  others,  to  have  a  general 
lien  upon  such  policies  of  insurance  in  their  possession  for  their 
.[  *7»6  1  general  balance.  *That  previous  to  and  at  the  time  when  the 
said  policy  of  insurance  in  the  said  declaration  mentioned  was 

(1)  See  this  case,  as  well  as  the  by  Kay,  J.  in  Angu$  v.  MclAichlan 
case  of  Cowril  t.  Simptnu,  referred  (1883)  23  Oh.  D.  330,  52  L.  J.  Oh. 
to  in  the  judgment,  commented  on      587,  48  L.  T.  863. — ^fi.  0. 
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effected  by  the  said  defendant  as  hereinafter  mentioned,  and  before  Hewison 
and  until  the  said  George  Mickle  became  bankrupt,  the  said  defen-  ouTHBifi. 
dant  was  accustomed  to  deal  with  the  said  G.  Mickle,  on  his  the 
said  G.  Mickle's  own  and  separate  account,  and  not  with  the  said 
G.  Mickle  and  the  said  plaintiff  John  Mickle  jointly :  and  that 
mutual  accounts,  before  and  at  the  time  of  the  said  policy  of  insur- 
ance being  effected  by  the  said  defendant,  for  and  on  account  of 
the  said  G.  Mickle,  as  hereinafter  mentioned,  existed  between  the 
said  defendant  and  G.  Mickle  only,  and  not  between  the  said 
defendant  and  the  said  G.  Mickle,  and  the  said  plaintiff  J.  Mickle 
jointly.  That  whilst  such  mutual  dealings  and  accounts  as 
aforesaid  existed  between  him  and  the  said  G.  Mickle,  and  before 
the  said  G.  Mickle  became  bankrupt,  to  wit,  on  the  22nd  of  April, 
1888,  the  said  G.  Mickle  solely,  and  on  his  own  separate  account, 
and  not  jointly  with  the  said  plaintiff  J.  Mickle,  gave  an  order 
to  the  said  defendant  to  effect  the  said  policy  of  insurance  in  the 
said  declaration  mentioned,  for  him  the  said  G.  Mickle,  and 
on  his  account,  and  without  any  notice  that  the  said  plaintiff 
J.  Mickle  had  any  concern  or  interest  whatsoever  in  the  said 
policy  of  insurance,  and  the  said  G.  Mickle  concealed  from  the 
said  defendant  that  any  other  person  had  any  concern  or  interest 
in  the  said  insurance.  And  the  defendant  further  said,  that  he, 
having  so  received  such  order  as  aforesaid,  afterwards,  to  wit,  on 
the  14th  of  May,  1888,  effected  the  said  policy  of  insurance  on 
the  credit  and  account  of  the  said  G.  Mickle  alone,  and  not  for 
the  said  G.  Mickle  and  the  said  plaintiff  J.  Mickle  jointly,  and 
without  any  notice  or  knowledge  that  the  said  plaintiff,  J.  Mickle, 
was  in  any  manner  concerned  or  interested  in  the  said  policy. 
That  from  the  time  of  the  said  policy  of  insurance  being  effected, 
^hitherto,  the  said  policy  of  insurance  had  constantly  remained  [  *7&7  ] 
in  the  possession  of  the  said  defendant ;  and  that  at  the  time  of 
the  request  and  refusal  to  deliver  the  said  policy,  and  the  said 
supposed  conversion  in  the  said  declaration  mentioned,  the  said 
G.  Mickle  was  indebted  to  the  said  defendant  on  the  general 
balance  of  accounts  between  them  in  a  large  amount,  to  wit,  the 
sum  of  2011.  11«.  9d.  That  by  the  said  usage  and  custom  of 
merchants,  the  said  defendant  had  a  lien  to  the  extent  of  the 
said  debt  upon  the  said  policy  in  the  said  declaration  mentioned, 

R.R. — ^VOL.  XLII.  46 


722  1886.    C.  P.    2  BING.  N.  C.  757—758.  ib.b. 

I  HKWI80R  and  was  entitled  to  retain  the  same  until  such  lien  as  aforesaid 
OuTHBiB.  ^AB  satisfied.  That  at  the  time  the  said  policy  was  so  converted 
as  in  the  said  declaration  mentioned,  the  said  defendant  gave 
notice  to  the  said  plaintiffs  of  his  said  lien,  and  refused  to  deliver 
the  same  to  the  said  plaintiffs  until  the  same  was  satisfied ;  as  he 
lawfully  might  for  the  cause  aforesaid.  Yet  the  said  plaintiffs 
wholly  neglected  and  refused  to  pay  or  satisfy  the  said  lien; 
whereupon  the  said  defendant  refused  to  deliver  to  the  said 
plaintiffs  the  said  poUcy  as  in  the  said  declaration  is  mentioned ; 
which  was  the  said  supposed  conversion  in  the  said  declaration 
mentioned  ;  and  that,  the  defendant  was  ready  to  verify,  &c. 

Replication.  That  the  said  sum  of  2012.  Us.  9d,  in  the  said 
plea  mentioned,  was  and  is  the  price  and  value  of  certain  canvass 
before  then  sold  and  delivered  by  the  said  defendant  to  the  said 
G.  Mickle  at  his  request ;  and  that  the  said  canvass  was  sold  and 
delivered  by  the  said  defendant  to  the  said  G.  Mickle  upon  a 
credit  of  twelve  months  from  the  time  of  such  sale  and  delivery, 
and  which  credit  had  not  expired  at  the  time  of  the  said  con- 
version. That  at  the  time  of  the  said  sale  and  delivery  of  the 
said  canvass,  to  wit,  on  the  31st  of  January,  1834,  the  said 
defendant,  for  and  on  account  of  the  price  of  the  said  canvass, 
made  and  drew  a  certain  bill  of  exchange  in  writing  upon  the 
[  *758  ]  gijd  Q^  *Mickle,  whereby  the  defendant  requested  the  said 
G.  Mickle  to  pay  to  him  or  his  order  the  sum  of  2042.  10«.  6d., 
being  the  price  of  the  said  canvass,  twelve  months  after  the  date 
thereof,  which  period  had  not  elapsed  at  the  time  of  the  said 
conversion  in  the  declaration  mentioned,  or  at  the  time  of  the 
commencement  of  this  suit ;  which  said  bill  of  exchange  the  said 
G.  Mickle,  before  his  bankruptcy,  and  before  the  said  conversion, 
to  wit,  on  the  said  last-mentioned  day,  accepted  and  delivered  to 
the  defendant  for  and  on  account  of  the  said  canvass,  and  which 
the  defendant  then  received  and  accepted  of  and  from  the  said 
G.  Mickle,  for  and  on  account  of  the  price  of  the  said  canvass ; 
and  that,  the  plaintiffs  were  ready  to  verify,  &c. 

Demurrer  and  joinder.  ^ 

Sir  W.  Follettf  in  support  of  the  demurrer,  seemed  to  con- 
cede, that  the  defendant  having  taken  a  security  for  the  debt  due 
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to  him  from  Mickle,  in  respect  of  the  canvass,  had  lost  his  lien,  Hewibon 
bat  he  insisted  that  on  the  plea  it  appeared  there  had  been  a  guthrib. 
mutual  credit  between  the  parties,  within  the  meaning  of  the 
Bankrupt  Act,  6  Geo.  IV.  c.  16,  and  the  case  of  Gibson  v.  Bell  (i), 
and  that  in  respect  of  such  mutual  credit  the  defendant  was 
entitled  to  retain  the  policy.  He  cited  several  authorities,  but  it 
is  unnecessary  to  detail  the  argument,  for 

Bovipas,  Serjt.,  on  the  part  of  the  plaintiffs,  contended  that 

if  the  mutual  credit  were  relied  on  it  ought  to  have  been  pleaded 

as  a  defence ;  that  at  all  events  it  did  not  appear  upon  this 

record  that  the  mutual  credit,  upon  the  result  of  which  the 

balance  was  claimed  by  the  defendant,  was  given   before  the 

bankruptcy,  so  as  to  make  the  balance  claimed  a  balance  due  at 

the  time  of  the  ^bankruptcy  ;  and  to  this  point  the  decision  of       [  *759  ] 

the  Court  was  confined. 

Cur.  adv.  vulL 

TiNDAL,  Ch.  J. : 

We  think  the  question  in  this  case  must  be  disposed  of  upon  a 
ground  which  will  make  it  unnecessary  to  consider  many  of  the 
points  which  have  come  into  discussion  before  us. 

The  plaintiffs  declare  in  trover  for  a  policy  of  insurance ;  and 
the  defendant,  by  his  plea,  alleges  an  ancient  custom  in  the  city 
of  London,  for  insurance  brokers  to  retain  in  their  possession  all 
policies  effected  by  them,  under  a  lien  for  their  general  balance,  and 
then  sets  up  the  balance  due  to  him  at  the  time  of  the  demand 
and  refusal.  The  plaintiff,  in  his  replication,  states  that  the  sum 
for  which  the  lien  is  claimed  is  the  price  of  some  canvass  which 
the  defendant  had  sold  at  a  credit  of  twelve  months,  which  credit 
had  not  expired  at  the  time  of  the  conversion ;  and  further,  that 
the  defendant  had  drawn  a  bill  of  exchange  at  twelve  months 
upon  the  bankrupt,  the  purchaser  of  the  canvass,  which  bill  was 
accepted  by  him,  and  was  received  by  the  defendant  on  account 
of  the  price  of  the  canvass,  before  the  time  of  the  conversion.  To 
which  replication  the  defendant  demurs. 

Now,  it  is  well  established  by  the  authorities  cited  at  the  Bar, 
that  if  a  security  is  taken  for  the  debt  for  which  the  party  has  a 

(1)  41  R.  B.  660  (1  Bing.  N.  C.  743). 
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Hewison  lien  upon  property  of  the  debtor,  such  security  being  payable  at 
Guthrie.  ^  distant  day,  the  lien  is  gone.  The  case  of  Cowelly.  Simpson  {i)y 
and  the  authority  of  Lord  Eldon  in  applying  the  doctrine  there 
laid  down  to  the  case  of  factors  and  other  trades,  is  decisive 
on  the  point.  But  if  the  defendant  has  lost  by  his  own  act  the 
[  *760  ]  right  to  retain  as  a  lien,  upon  which  he  ^relies  in  his  plea  under 
a  particular  custom  of  the  city  of  London,  he  cannot  be  allowed 
to  desert  his  plea,  and  rest  his  defence  upon  another  and  totally 
distinct  ground,  viz.  a  right  to  retain  the  property  in  question 
for  a  balance  due  to  him  on  mutual  credit  between  himself 
and  the  bankrupt.  Even  if  the  facts  of  the  case  would  have 
warranted  such  a  defence,  he  was  as  much  bound  to  plead  the 
particular  facts,  and  bring  himself  within  the  clause  of  the 
statute  relating  to  mutual  credits,  as  to  plead  the  custom  which 
he  has  actually  set  up,  and  to  endeavour  to  bring  himself  within 
such  custom.  And  although  it  has  been  argued  at  the  Bar,  that 
the  general  balance  for  which  the  lien  is  claimed  is  virtually  and 
substantially  a  balance  upon  mutual  credit  between  the  parties, 
yet  it  has  been  answered,  and  we  think  satisfactorily  answered, 
that  it  does  not  appear  on  the  record  that  the  mutual  credits 
upon  the  result  of  which  the  balance  is  claimed  were  given  before 
the  bankruptcy,  so  as  to  make  the  balance  claimed  a  balance  due 
at  the  time  of  the  bankruptcy ;  the  only  allegation  being,  that 
the  bankrupt  was  indebted  to  the  defendant  in  this  general 
balance  ^'  at  the  time  of  the  request  and  refusal  to  deliver  the 
policy,  and  of  the  supposed  conversion."  Even,  therefore, 
admitting  the  defendant  might  set  up  this  right  to  retain  the 
policy  for  his  general  balance  under  a  plea  of  mutual  credit,  we 
think  the  facts  pleaded  upon  the  record  do  not  bring  the  case 
within  that  principle.    We  therefore  give 

Judgment  for  the  plaintiffs. 
(1)  10  R.  E.  181  (16  Ves.  275). 
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SPAKKES  V.  MARSHALL  (l).  ^^3^ 

(2  Bing.  N.  C.  761—776;  S.  C.  3  Scott,  172;  2  Hodges,  44;  5  L.  J.  (N.  S.)         May  9. 

C.  P.  286.)  

[761] 
B.  sold  to  plaintiff,  to  be  delivered  at  Portsmouth,  from  500  to  700 

baiTels  of  oats,  to  be  shipped  by  J.  from  Youghall :  four  days  afterwards 
B.  advised  plaintiff  that  J.  had  engaged  room  in  the  packet  to  take  about 
600  barrels  of  oats  on  plaintiff's  account :  on  the  following  day  plaintiff 
insured  400/.  on  oats  per  the  packet :  the  oats  were  shipped ;  but  the 
packet  being  bound  for  Southampton  and  refusing  to  touch  at  Ports- 
mouth, B.  sold  the  oats  again,  and  delivered  the  bill  of  lading  to  0.  at 
Southampton ;  plaintiff  insisting  that  he  was  entitled  to  the  oats,  and 
would  assert  his  right  by  action  :  in  the  meantime  the  packet  was  lost, 
and  after  a  long  dispute,  plaintiff,  in  consideration  of  60/.,  by  indorsement 
on  the  policy  vested  the  interest  in  the  insurance  in  B. : 

Held,  that  the  plaintiff  had  a  sufficient  interest  to  sue  defendant,  the 
imderwriter,  on  this  policy. 

This  was  an  action  of  assumpsit  upon  a  policy  of  insurance, 
subscribed  by  defendant,  as  an  underwriter,  for  2002. 

In  the  first  count  of  the  declaration  it  was  averred  that  600 
barrels  of  oats  were  shipped  at  Youghall,  on  board  the  Gibraltar 
packet,  to  be  carried  and  conveyed  to  Southampton ;  that  the 
plaintiff  was  interested  therein  to  the  amount  of  the  monies 
insured  ;  and  that  the  vessel  departed  and  set  sail  from  Youghall 
aforesaid,  on  her  voyage  towards  Southampton,  and  was  totally 
lost  with  the  oats  on  board  by  perils  of  the  sea.  The  second 
count  was  to  the  same  effect,  except  that  the  interest  was  averred 
to  be  in  one  Francis  Bennett  Bamford.  The  declaration  was 
delivered  before  the  late  rules  came  into  operation.  The  defendant 
pleaded  the  general  issue,  upon  which  issue  was  joined. 

The  parties  to  the  action  by  consent,  and  under  a  Judge's 
order  stated  the  facts  in  the  following  special  case  for  the  opinion 
of  the  Court. 

The  plaintiff  was  a  corn-merchant  at  Cosham,  in  Hampshire. 
In  the  month  of  October,  1831,  Francis  Bennett  Bamford,  who 
was  a  corn-dealer  at  Southampton,  "^now  deceased,  contracted       [  *762  ] 
with  Thomas  John  and  Son,  merchants  of  Youghall,  in  Ireland, 
through  M'Gheane,  who  was  the  agent  at  Portsmouth  of  John  and 

(1)    Cited  in  Anderson    v.   Morice  App.  Cas.  263,  274,  54  L.  J.  Q.  B. 

(H.  L.  1876)  1  App.  Cas.  713,   727,  582,  589,  cp.  Powlea  v.  Innes  (1843) 

46L.J.C.  P.  11,16;  35L.T.566;  and  11  M.  &  W.  10.— E.  C. 
in  Inglia  v.  Stock  (H.  L.   1885),  10 
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spabkes      Son,  for  the  purchase  of  a  parcel  of  black  oats, — ^from  500  to  700 
Marshall,    barrels, — as  appeared  by  the  following  correspondence  between 
M'Gheane  and  John  and  Son. 

M^Cheane  to  John  and  Son.  "Portsmouth,  22nd  October, 
1881.  I  wrote  to  you  last  on  the  14th,  and  was  yesterday 
favoured  with  yours  of  18th.  I  have  sold  for  you  to  Mr.  Bamford 
500  to  700  barrels  prepared  black  oats,  as  you  can  get  a  vessel 
to  answer  at  lis.  6d.  per  barrel,  on  board,"  &c.,  &c. 

John  and  Son  to  M*Cheane.  "26th  October,  1881.  We 
observe  your  sale  to  Mr.  Bamford  of  500  to  700  barrels  black  oats 
at  Us.  6d.  per  barrel,  which  shall  be  shipped  the  first  oppor- 
tunity. The  price  low,  as  we  now  pay  at  128,  per  barrel  free  on 
board :  here,  you  may  sell  500  to  700  barrels  more  at  14«.  6d. 
pei:  barrel,"  &c. 

On  the  10th  of  November,  1881,  Bamford  and  the  plaintiff 
entered  into  a  negotiation  (having  met  at  Portsea)  for  the 
purchase  by  the  plaintiff  of  some  black  oats,  and  the  following 
note  was  written  and  signed  by  the  plaintiff  in  a  book  belonging 
to  Bamford,  which  was  usually  carried  about  by  him  whilst 
attending  com  markets  or  fairs,  and  such  book  was  then  handed 
back  to  Bamford  with  such  note  entered  therein :  "  Bought  of 
Mr.  Bamford,  500  to  700  barrels  of  prepared  black  oats  at  Us.  9d. 
per  barrel,  to  be  shipped  by  Andrew  Garbery  of  Dungarvon,  and 
500  to  700  barrels  of  prepared  black  oats  at  11«.  9d,  per  barrel, 
to  be  shipped  by  Thomas  John  and  Son  of  Youghall,  both  parcels 
free  on  board,  and  freight  not  to  exceed  28.,  if  it  does,  Mr.  B.  to 
pay  the  addition.  Portsea,  10th  November,  1881.  This  is  to 
cancel  a  former  sale." 
[  763  ]  At  the  same  time  Bamford  wrote  and  signed  in  pencil,  and 

handed  to  the  plaintiff  the  following  note :  "  Sold  Mr.  J.  H. 
Sparkes  500  to  700  barrels  prepared  black  oats  at  Us.  9d.  per 
barrel,  on  board,  to  be  shipped  by  Andrew  Carbery,  and  500  to 
700  barrels  prepared  black  oats,  to  be  shipped  by  Thomas  John 
and  Son  at  Us.  9d.  per  barrel,  at  Youghall,  freight  not  to  exceed 
28.  per  quarter.  F.  B.  Bamford.  Portsea,  10th  November, 
1881.  To  cancel  former  sale  by  Mr.  Sparkes,  who  is  to  have 
his  bill  returned." 

At  the  time  of  signing  and  exchanging  these  notes,  Bamford 
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did  not  know  in  what  vessel  the  oats  ordered  by  him  of  Messrs.  Spabkbs 
John  and  Son  as  before  mentioned  would  be  shipped.  The  habshall. 
former  sale  referred  to  at  the  foot  of  the  notes  was  a  sale  of  oats 
by  Bamford  to  Sparkes  to  be  delivered  at  Portsmouth,  which 
delivery  was  not  made  in  consequence  of  the  master  of  the 
vessel  on  board  which  those  oats  arrived,  refusing  to  proceed  to 
Portsmouth,  and  insisting  on  landing  them  at  Southampton. 
To  compensate  Sparkes  for  this,  M'Gheane  negotiated  the  sale 
from  Bamford  to  Sparkes  mentioned  in  the  above  notes. 

On  the  14th  of  November,  1881,  Bamford  received  a  letter 
from  John  and  Son,  dated  and  written  at  Youghall  on  the  10th 
of  the  same  month,  and  which  was  as  follows :  *^  We  have  com- 
menced shipping  the  black  oats  sold  to  you  through  Mr.  M'Gheane, 
per  schooner  Gibraltar  packet  of  Dartmouth,  Thomas  Metherell, 
master,  for  Southampton.  She  will  take  from  500  to  600  barrels ; 
and  our  next  will  inclose  invoice  and  bill  of  lading." 

On  the  same  day  Bamford  addressed  the  following  letter  to 
the  plaintiff,  which  was  received  by  him  on  the  same  day: 
**  Southampton,  14  November,  1881.  I  am  this  day  advised  by 
Thomas  John  and  Son,  they  have  engaged  room  in  the  schooner 
Gibraltar  packet  of  ^Dartmouth,  to  take  about  600  barrels  black  [  *764  } 
oats  on  your  account." 

On  the  following  day,  15th  of  November,  the  plaintiff  forwarded 
to  his  agent  in  London,  Mr.  W.  B.  Overton,  the  following  letter : 
**  Have  the  goodness  to  insure  4001.  on  oats  per  the  Gibraltar 
packet  of  Dartmouth,  from  Youghall  to  Southampton  and 
Portsmouth,  supposed  to  be  not  yet  loaded." 

In  pursuance  of  the  order  contained  in  the  above  letter,  a 
policy  was  effected  on  the  16th  of  November,  which  was  sub- 
scribed by  the  defendant  as  underwriter  for  the  sum  of  200Z. 
and  was  the  policy  declared  on  in  this  cause.  The  premium 
mentioned  in  the  policy  was  paid  by  the  plaintiff's  agent  to  the 
defendant.  No  other  insurance  was  ever  effected  upon  the  parcel 
of  486  barrels  of  oats  hereinafter  mentioned,  or  any  part  of  it, 
either  by  Sparkes  or  Bamford,  or  any  other  person. 

Messrs.  John  and  Son  shipped  on  board  the  Gibraltar  packet 
486  barrels  of  black  oats,  being  part  of  the  oats  referred  to  in 
their  letter  of  the  14th  of  November  ;  and  also  another  parcel  of 
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^PABKBB  250  barrels  black  oats,  and  200  barrels  of  barley;  and  the 
Marshall,  shipment  was  completed  on  the  14th  of  November,  1831 :  the 
following  bill  of  lading  relating  to  the  first  mentioned  parcel  only, 
was  signed  by  the  master,  a  separate  bill  of  lading  being  made 
out  for  the  two  other  parcels.  *'  Shipped,  in  good  order  and 
condition,  by  Thomas  John  and  Son,  in  and  upon  the  good  ship 
called  the  Gibraltar  packet  of  Dartmouth,  whereof  is  master,  for 
the  present  voyage,  John  Metherell,  and  now  riding  at  anchor  in 
the  port  of  Youghall,  and  bound  for  Southampton,  to  say  486 
barrels  of  black  oats,  at  fourteen  stone  each,  being  marked  and 
numbered  as  in  the  margin  ;  and  are  to  be  delivered  in  like  good 
order  and  condition  at  the  aforesaid  port  of  Southampton  (the 
[  '765  ]  danger  of  the  seas,  fire,  rivers,  and  *navigation  of  whatsoever 
nature  and  kind  excepted)  unto  shippers'  orders  or  to  assigns, 
he  or  they  paying  freight  for  the  said  goods  2s.  per  quarter, 
with  primage  and  average  accustomed.  In  witness  whereof  the 
said  master  or  purser  of  the  said  ship  hath  affirmed  to  three 
bills  of  lading,  all  of  this  tenor  and  date,  the  one  of  which  being 
accomplished,  the  other  two  to  stand  void.  Dated  in  Youghall, 
November  14,  1881.     John  Metherell." 

The  above  mentioned  bill  of  lading  was  indorsed  generally  by 
Messrs.  John  and  Son,  and  forwarded  to  their  agent  M'Cheane, 
together  with  the  invoice  of  those  486  barrels  of  oats;  and 
another  invoice  of  the  other  parcel  of  250  barrels  of  oats  (which 
last-mentioned  parcel  formed  no  part  of  the  600  barrels  referred 
to  in  the  letter  of  Messrs.  John  and  Son  of  the  14th  of  November 
above  set  forth),  and  200  barrels  of  barley  by  the  same  vessel ; 
and  on  receipt  of  the  letter  inclosing  those  invoices  and  bill  of 
lading,  M'Cheane  addressed  to  Bamford  the  following  letter:  *' I 
have  an  invoice  from  John  and  Son  to-day  of  486  barrels  of  oats 
for  you  per  Gibraltar  packet,  which  is  all  your  berth  would  hold, 
although  they  thought  it  would  have  held  500  to  600  barrels. 
They  also  send  me  invoice  of  250  barrels  of  oats,  and  2(X)  barrels 
barley,  per  same  vessel,  freight  28.,  oats  and  barley  ^.  6d.,  which 
they  desire  we  give  you  at  11«.  6rf.,  and  14«.  6rf.  if  you  will 
reUnquish  all  claim  on  them  for  more  barley ;  if  not,.  I  am  to 
give  you  the  200  barrels  barley,  and  the  other  barrels  they 
will  ship  first  opportunity.    As  this  vessel  will  not  come  to 
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Portsmoutb,  perhaps  it  will  be  as  well  for  you  to  agree  to  their      Spabkbs 
proposal,  and   supply  Sparkes  hereafter  with  others.     Waiting    Marshall. 
your  reply,  &c.!' 

Bamford  to  M'Cheane.  **  Southampton,  November  21,  1831. 
Your  favour  of  the  19th  is  jiow  before  me ;  I  *wrote  what  Johns  [  ♦766  ] 
have  done  and  what  they  propose,  but  I  have  a  right  to  the  whole 
of  the  oats,  or  nearly  so,  according  to  my  contract ;  and  also 
have  a  right  to  full  300  barrels  barley.  Under  these  circum- 
stances, however,  I  think  it  will  be  best  to  send  Sparkes's  invoice, 
and  draw  on  him  for  736  barrels  oats  per  said  vessel,  and  I  will 
take  the  barley  and  exonerate  Johns  if  Sparkes  accepts.  You  are 
aware  I  have  nothing  to  do  with  any  vessel  going  to  Portsmouth 
with  either  lot  oats  for  Sparkes.     Write  me  on  this." 

On  Monday  the  same  21st  of  November,  M'Cheane  saw  the 
plaintiff,  and  offered  him  the  option  of  taking  the  736  barrels 
mentioned  in  the  above  letter;  but  the  plaintiff  required  that  the 
Uihraltar  packet  should  make  the  discharge  in  Portsmouth; 
when  M'Cheane  wrote  to  Bamford  as  follows:  "Monday  evening. 
Mr.  Sparkes  will  take  the  736  barrels  oats  at  11«.  9ci.,  but  he 
insists  on  the  vessel  coming  into  Portsmouth.  Every  one  that  he 
has  spoken  to  on  the  subject,  says  you  are  bound  to  ship  them 
for  Portsmouth." 

On  the  same  21st  November,  1831,  Bamford,  unknown  to 
Sparkes,  entered  into  a  treaty  with  E.  L.  Oke,  a  com  mer- 
chant of  Southampton,  to  sell  him  700  barrels  of  black  oats; 
•and  upon  that  occasion  a  bought-note  was  signed,  as  follows: 
"Southampton,  November  21,  1831.  Bought  of  F.  B.  Bamford 
about  700  barrels  prepared  black  oats,  free  on  board  at  Youghall, 
shipped  per  the  GUn-altar  packet,  at  28.  freight,  price  12^.  M.  per 
barrel.     Edward  Langdon  Oke." 

A  sold-note,  in  the  same  form,  was  signed  by  Bamford,  and 
handed  to  Oke.  The  following  letters  then  passed  at  the 
respective  times  at  which  they  are  dated. 

Bamford  to  plaintiff.    "November  22, 1831.   I  am  exceedingly 
vexed  that  the  Gibraltar  packet  will  not  go  to  Portsmouth:  though 
I  am  not  bound  to  send  her  or  *any  other  vessel  to  any  particular       [  •767  ] 
port,  I  should  be  glad  that  one  would  go  to  you  of  course :  I  shall 
fihip  your  oats  according  to  my  contract,  and  do  all  I  can  to  get 
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SPABKE8  a  vessel  engaged  to  meet  yoar  wishes  in  the  interim.  If  yoa 
MAB8HALL.  Want  black  oats  I  will  supply  you  out  of  my  store  with  as  many 
quarters  as  would  be  600  barrels,  at  11«.  9d.  on  board  at 
Youghall.    Can  I  do  more  ?  " 

Plaintiff  to  Bamford.  ''Cosham,  near  Portsmouth,  28rd 
November,  1831.  By  your  letter  of  the  14th  instant  you  informed 
me,  that  Messrs.  Thomas  John  and  Son  had  engaged  room  on 
the  Gibraltar  packet  for  about  600  barrels  black  oats  on  my 
account,  and  I  immediately  wrote  to  London  for  insurance  to 
be  effected  on  her  for  4002.,  which  was  done  at  20«.  per  cent. 
On  Monday  last  Mr.  M'Cheane  told  me  there  were  two  bulks  on 
the  Oibraltar  packet,  amounting  to  736  barrels,  which  he  offered 
me  the  option  of  taking,  and  I  accepted  them  both.  I  must, 
therefore,  insist  on  your  sending  on  the  OihraUar  packet  to 
Portsmouth." 

M*Cheane  to  Bamford.  "Portsmouth,  November  28,  1881- 
Your  favour  of  22nd  came  to  hand.  My  orders  from  Messrs. 
John  and  Son  are,  to  give  you  the  250  barrels  of  oats  at  11«.  6cf., 
if  you  will  exonerate  them  from  shipping  the  100  barrels  barley 
which  remain  due  to  you  (on  your  contract  for  300  barrels) ,  after 
the  200  barrels  now  on  Gibraltar  packet.  Please  say  by  post 
to-night,  if  you  agree  to  this.  I  do  not  send  documents,  or  draw,. 
till  I  receive  your  answer,  to  save  expense  of  stamps.  You  said 
in  yours  of  21st  instant,  you  will  agree  to  John  and  Son'a 
proposition  if  Sparkes  accepted,  but  he  has  not,  inasmuch  aa 
he  insists  on  vessel  coming  to  Portsmouth.  The  250  barrela 
oats,  and  200  barley,  are  insured  for  840Z.  in  London.  You  say 
in  jours  of  22nd,  Sparkes  should  wait  till  the  786  barrels  are 
[  •768  ]  offered  him.  I  offered  them  to  him  per  your  orders  *given  2l8t 
inst.  Sparkes  is  at  Petersfield  market  to-day,  but  I  fear  he  will 
not  be  satisfied  unless  vessel  comes  on." 

M'Cheane  to  Bamford.  "Portsmouth,  November  24,  1831. 
I  have  your  favour  of  the  23rd  inst.  I  annex  invoice  of  the  73& 
barrels  of  oats,  200  barrels  barley,  per  Gibraltar  packet,  and 
enclose  bills  of  lading  and  bill  for  amount,  which  please  return 
to  me  as  soon  as  in  your  power."  Invoice,  24th  November  (on 
the  back  of  the  same  letter).  "Invoice  of  786  barrels  oats,, 
and  200  barrels  barley,  shipped  by  Messrs.  John  and  Son,  at 
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Youghall,  on  board  the  Gibraltar  packet  of  Dartmouth,  John      Spabkbb 

Mm 

Metherell,  master,  for  Southampton,  for  account  and  risk  of    Marshall. 
Mr.  F.  B.  Bamford,  Southampton.*'     (The  particulars  followed.) 
''  840Z.  insured  through  Pim  on  250  barrels  oats,  and  200  barrels 
barley.    486  barrels  not  insured  by  me." 

On  the  same  24th  of  November,  Bamford  indorsed  the  bill  of 
lading  for  the  486  barrels  of  oats  with  the  following  indorse- 
ment: ''Deliver  the  within  named  oats  to  Mr.  E.  L.  Oke. 
F.  B.  Bamford." 

The  bill  of  lading  with  this  indorsement  was,  without  Sparkes's 
knowledge,  handed  to  Oke ;  and  on  the  same  day  an  invoice  was 
made  out  by  Bamford  to  Oke,  of  which  the  following  is  a  copy : 
**  Invoice  of  786  barrels  prepared  black  oats,  shipped  by  Thomas 
John  and  Son  of  Youghall,  free  on  board  the  Gibraltar  packet  of 
Dartmouth,  John  Metherell,  master,  for  account  and  risk  of  Mr. 
Edward  Langdon  Oke,  Southampton."  Here  followed  particulars, 
and  among  them  a  charge  of  52.  for  insurance  on  500Z. 

The  price  at  which  the  said  oats  were  sold  by  Bamford  to  Oke, 
viz.  12«.  8^/.  per  barrel,  was  the  market  value  of  the  said  oats  on 
the  21st  of  November,  1881. 

The  value  of  the  486  barrels  in  question,  with  all  the  additional 
charges  in  the  above  last-mentioned  invoice  *  (except  the  sum  of       [  *'^**  ] 
5L  98.  9d.  for  insurance)  was  8212.  16^.  4iL 

Bamford  had  not  in  fact  effected  any  policy  for  500^,  as  stated 
in  the  said  invoice,  but  was  an  insurer  to  Oke  of  the  786  barrels 
of  oats  for  that  sum. 

On  the  same  24th  of  November,  1881,  a  bill  was  drawn  by 
Bamford  on  Oke  for  478/.  148. 4d.,  being  the  amount  of  the  above 
invoice.  That  bill  was  accepted  by  Oke,  and  fell  due  on  the  17th 
of  January,  and  was  then  paid  in  regular  course. 

The  following  letters  were  written,  sent,  and  received  according 
to  their  respective  dates. 

The  plaintiff  to  Oke,  26th  of  November,  1881.  "  I  shall  be 
obliged  if  you  will  inform  me  when  the  Gibi-altar  packet  arrives 
at  Southampton  from  Youghall,  and  if  you  observe  any  one 
presuming  to  touch  the  black  oats  on  board,  which  I  shall 
endeavour  to  obtain,  coute  qiCil  cmite.'' 

Oke  to  Sparkes,  27th  of  November,  1881.     **  The  black  oats 
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Spabkes      per  Gibraltar  packet,  Mr.  Bamford  has  sold  to  me,  and  insurance 

Cm 

Maiw'hall.    effected  thereon." 

The  plaintiff  to  Oke,  28th  of  November,  1881.  "  It  is  veiy 
unpleasant  to  differ  with  one*8  friends,  but  I  am  determined  to 
try  the  case  with  Mr.  Bamford,  therefore,  if  the  Gibraltar  packet 
does  not  deliver  the  oats  to  me,  I  shall  immediately  take  such 
steps  as  my  attorney  may  advise." 

About  the  16th  of  December  it  was  generally  believed  that  the 
Gibraltar  packet  was  lost.  She  sailed  from  Youghall  to  South- 
ampton, having  the  several  parcels  of  oats  and  barley,  specified 
in  the  before  mentioned  bills  of  lading,  on  board,  on  the  16th 
of  November ;  but  neither  the  master  nor  any  of  the  crew 
have  since  been  heard  of;  and  it  was  admitted  that  she  was 
totally  lost. 

On  the  16th  of  November,  1881,  the  policy  of  insurance  was 
[  *770  ]  sent  to  the  plaintiff  by  his  London  agent;  *and  about  the  16th  of 
April,  1832,  the  same  was,  after  a  long  dispute,  handed  over  to 
Bamford,  and  the  following  indorsement  put  upon  it,  and  signed 
by  the  plaintiff  and  Bamford:  ''By  this  indorsement  the  interest 
on  the  policy  is  vested  in  Mr.  F.  B.  Bamford." 

At  the  time  that  indorsement  was  made,  the  plaintiff  received 
in  consideration  for  it  the  sum  of  602. 

The  defendant  and  the  other  underwriters  had  not  in  any  way 
assented  to  or  been  apprised,  until  the  action  was  brought,  of 
the  above-mentioned  indorsement  being  put  on  the  policy. 

The  premium  was  paid  into  Court. 

The  Court  was  to  decide  as  to  the  admissibility  of  all  or  any  of 
the  foregoing  letters ;  and  also  to  form  the  same  conclusions  as 
to  all  or  any  of  the  facts  herein  stated,  as  a  jury  would  be  at 
liberty  to  do  at  Nisi  Prius. 

If  the  Court  should  decide  that  the  plaintiff,  under  the  cir- 
cumstances, was  entitled  to  the  whole  sum  of  4002.  insured  upon 
the  policy,  the  judgment  was  to  be  for  200Z. 

If  the  Court  should  decide  that  the  plaintiff  was  entitled  only 
to  such  a  proportion  of  the  sum  insured  as  486,  which  was  the 
quantity  of  oats  actually  on  board,  bore  to  600,  which  was  the 
quantity  of  oats  intended  to  be  insured  for  400/.,  the  judgment 
was  to  be  entered  for  1622.     And, 
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If  the  Court  should  decide  that  the  plaintiff  was  not  entitled  to      Sparkes 
recover,  the  judgment  to  be  entered  for  the  defendant.  .Marshall. 

Talfourdy  Serjt.  for  the  plaintiff: 

By  the  bought  and  sold  notes,  10th  of  November,  1881,  Sparkes 
purchased  of  Bamford  from  500  to  700  barrels  of  black  oats  at 
lid.  M.  There  was  nothing  to  identify  the  oats  further  than 
that  they  were  to  be  shipped  by  John  and  Son  at  *Youghall.  [  *"i  1 
On  the  14th  of  November,  John  and  Son  inform  Bamford,  they 
have  sent  by  the  Gibraltar  600  or  600  barrels.  These,  Bamford 
was  bound  to  take ;  having  ordered  them,  there  was  no  necessity 
that  he  should  write  back  to  assent.  It  is  true  there  turned  out 
to  be  486  barrels  only :  Bamford,  perhaps,  on  the  ground  of  such 
deficiency,  might  have  refused  to  accept  any.  But  he  made  no 
such  objection,  and  the  property  was  clearly  vested  in  him. 

Bamford  on  the  same  day  writes  to  Sparkes  to  tell  him  his 
oats  are  shipped,  ''  about  600  barrels,"  in  the  Gibraltar.  As  this 
was  in  compliance  with  Sparkes's  order,  it  was  unnecessary  for 
Sparkes  to  write  back  to  Bamford  to  accept.  It  is  clear  that  he 
intended  to  accept,  for  he  wrote  insure  on  the  same  day. 

It  may  be  argued,  indeed,  that  he  intended  to  accept,  not  486 
barrels,  but  something  between  500  and  700,  and  not  oats  to  be 
delivered  at  Southampton,  as  the  delivery  turned  out,  but  oats 
to  be  delivered  at  Portsmouth.  And  this  might  have  been  a 
ground  on  the  part  of  Sparkes  for  rescinding  the  contract :  but 
he  chose  to  accept  the  oats  as  part  of  the  order,  reserving  his 
right  to  have  the  remainder,  and  to  have  the  whole  brought  to 
him  at  Portsmouth.  It  was  not  competent  to  Bamford  to  revoke 
the  appropriation  of  these  specific  oats.  When  in  the  way  of 
contract  nothing  remained  to  be  done  as  between  him  and  his 
purchaser,  and  all  that  was  wanting,  was  the  delivery  at  a 
particular  place  of  ascertained  goods,  Bamford  could  not  make 
his  own  noncompliance  with  his  contract  to  deliver  the  oats  at 
Portsmouth  a  ground  of  disclaiming  an  appropriation,  distinctly 
made,  and  sufficiently  assented  to.  The  defendant,  therefore,  is 
precluded  from  saying  that  the  plaintiff  had  no  interest  in  the 
oats  in  question. 

But  even  if  Bamford  had  an  interest,  the  plaintiff  might 
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Spabkeb      recover  as  a  trustee  for  Bamford:  Smith  v.  *Lascelles  (i),  Lucena 
Mabshall.    v.  Crawfurd  (2),  Routh  v.  I'hompsoii  (3),  Hagedorn  v.  Oliverson  (4). 

[  •772  ] 

Maule,  for  the  defendant : 

The  plaintiff  had  no  insurable  interest,  and  he  cannot  avail 
himself  of  Bamford's  name,   because  the  insurance  was  not 
effected  to  protect  Bamford's  interest,  and  Bamford  had  no 
interest  when  the  oats  were  lost.    If  the  policy  were  now  avail- 
able for  the  plaintiff  in  respect  of    Bamford's    interest,   the 
underwriters  are  liable  though  they  could  have  retained  no 
premium ;  and  the  plaintiff  has  more  than  an  indemnity ;  for, 
as  having  no  interest,  he  gets  a  return  of  the  premium ;    and 
a  loss  having  occurred,  he  sells  the  policy  to  Bamford.     But 
as  there  was  no  intention   to  protect  Bamford's  interest,  the 
plaintiff  cannot  now  avail  himself  of  it.   In  Hagedorn  v.  Oliverson 
the  insurance  was  made  for  the  benefit  of  the  person  whose 
interest  was  subsequently  relied  on.    But  a  party  cannot  avail 
himself  of  an  insurance  made  for  one  who  has  a  conflicting 
interest.   In  Irving  y.  Richardson  (6),  a  mortgagee  effected  policies 
at  two  offices  on  a  ship,  valued  in  each  policy  at  8,000^,  and  the 
ship  being  lost,  he  received  on  the  two  insurances  8,700Z.     An 
action  being  brought  against  him  by  one  set  of  underwriters  to 
recover  back  their  proportion  of  the  sum  paid  above  8,000Z.,  and 
the  question  being  whether  the  defendant  had  received  more  than 
the  actual  value  of  the  ship  insurable  and  insured  by  him,  it  was 
held,  that  it  was  properly  submitted  to  the  jury,  whether,  in 
effecting  the  policies,   the  defendant  meant  to  insure  his  own 
interest  only,  or  that  of  the  mortgagor  also;   a  mortgagee,  at 
least  since  the  Begister  Act  6  Geo.  IV.  c.  110,  not  being  an 
owner  to  any  greater  extent  than  that  of  the  value  mortgaged, 
£  *773  ]       and  the  mortgagor  *con tinning  an  owner.     And  here,  the  plain- 
tiff himself  had  no  interest  in  the  particular  oats :    they  had 
never  been  delivered  or  appropriated  to  him;    and  the  whole 
effect  of  his  dealings  with  M'Cheane  and  Bamford  was,  not  a 
right  to  these  particular  oats,  but  a  right  to  insist  on  the  delivery  . 

(1)  1  B.  B.  457  (2  T.  B.  187).        (3)  10  B.  B.  539  (11  East.  428; 

(2)  6  B.  B.  623  (3  Bos.  &  P.  75 ;   13  East,  274). 

2  Bos.  &  P.  (N.  B.)  269 ;  1  Taunt.    (4)  15  B.  B.  317  (2  M.  &  S.  485). 
325).  (5)  36  B.  B.  541  (2  B.  &  Ad.  193). 
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of  600  or  700  barrels  of  oats  at  Portsmouth.    That  was  the      vSpabkes 

express  contract,  upon  which  he  had,  and  still  has,  a  right  of    mabshall. 

action ;  but  he  had  no  right  to  claim  oats,  which  by  Bamford's 

contract  with  John  &  Co.,  were  deliverable  at   Southampton. 

Thus  in  Idle  v.  Tlwmton  (i),  a  contract  was  made  in  London  for 

the  sale  of  tallow  from  a  particular  ship,  on  arrival  to  be  taken 

from  the  King's  landing  scale;  if  it  should  not  arrive  on  or  before 

a  given  day,  the  bargain  to  be  void :  the  ship  was  wrecked  off 

the  coast  of  Scotland ;  but  the  cargo  was  saved,  and  might  have 

been  forwarded  to  the  port  of  London  by  the  given  day.    The 

vendors  resold  the  tallow  in  Scotland.     The  purchasers  did 

not  offer  them  any  indemnity  if  they  would  bring  the  tallow 

to  London.     It  was  held,  that  under  these  circumstances,  the 

vendors  were  not  answerable  for  the  non-delivery  of  the  tallow. 

Talfourd  was  heard  in  reply. 

Cur.  adv.  v\dt. 
TiNDAL,  Ch.  J. : 

Upon  the  facts  stated  in  the  special  case,  two  objections  have 
been  made  by  the  defendant  against  the  plaintiff's  right  to 
recover;  first,  that  at  the  time  of  effecting  the  insurance,  the 
plaintiff  had  no  insurable  interest  in  the  oats  shipped  on  board 
the  Gibraltar  packet,  and  had  sustained  no  loss  in  respect  of 
them,  so  as  to  entitle  him  to  maintain  the  action  as  to  the  first 
count;  and,  secondly,  that  Bamford  was  a  stranger  to  the 
insurance,  and  had  no  such  interest  in  *the  oats  at  the  time  of  [  *774  j 
the  supposed  loss,  and  had  sustained  no  such  damage  as  to 
entitle  the  plaintiff  to  maintain  the  action  on  the  second  count 
of  the  declaration. 

If  the  first  objection  is  determined  in  favour  of  the  plaintiff,  it 
becomes  unnecessary  to  consider  the  second.  For  if  the  plaintiff 
had  an  insurable  interest  at  the  time  the  policy  was  effected, 
whatever  change  may  have  taken  place  in  the  property  in  the 
oats  since,  can  have  no  effect  in  relieving  the  underwriters  from 
their  liability,  as  the  plaintiff  may  sue  on  the  policy  for  the 
benefit  of  the  party  to  whom  such  property  has  passed.  And  we 
think,  looking  at  the  situation  of  the  parties,  and  the  effect  of 
the  correspondence  which  has  passed  between  them,  that  the 

(1)  13  R,  R.  799  (3  Camp.  274). 
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8PABKE8  plaintiff  had  an  insurable  interest  in  the  oats  upon  which  the 
Mabshall.  policy  was  effected.  The  question  turns  upon  the  right  of  the 
plaintiff,  at  the  time  of  effecting  the  policy,  to  the  specific  cargo 
of  oats  on  board  the  Gibraltar  packet.  The  plaintiff  contends 
those  particular  oats  were  appropriated  to  him :  the  defendant 
on  the  other  hand  contends  that  no  specific  cargo  of  oats  was 
appropriated,  that  he  had  only  a  right  of  action  against  Bamford 
on  the  bought  and  sold  note  for  the  non-delivery  of  oats  at 
Portsmouth,  and  that  he  could  recover  the  same  damages  now 
in  such  action,  notwithstanding  the  loss  of  the  Oihraltar  packet. 

Under  the  bought  and  sold  notes,  which  were  entered  into 
on  the  10th  November,  there  was  no  interest  acquired  in  any 
particular.  Nothing  more  was  specified  than  that  they  were  oats 
to  be  shipped  by  Thomas  John  and  Son  of  Youghall;  and  (as  we 
think  must  be  inferred  from  necessary  intendment  upon  the  face 
of  the  contract)  that  the  oats  were  to  be  delivered  at  Portsmouth. 
This  latter  condition  appears  abundantly  afterwards  from  the 
correspondence  between  the  contracting  parties.  Four  days 
[  •775  ]  afterwards,  Bamford,  the  vendor,  has  *notice  that  the  oats  which 
he  intended  as  the  subject-matter  of  the  contract  at  the  time 
such  contract  was  entered  into,  were  shipping  for  him  by  Messrs. 
Thomas  John  &  Co.,  at  Youghall,  on  board  the  Gibraltar  packet, 
bound  to  Southampton ;  and  by  the  same  post,  Bamford  writes 
to  the  plaintiff,  that  Messrs.  Thomas  John  and  Son  have  engaged 
room  in  the  Gibraltar  packet  to  take  about  600  barrels  of  oats  on 
his  account. 

This  letter  appears  to  us  to  be  an  unequivocal  appropriation  of 
the  oats  on  board  the  Gibraltar  packet,  by  Bamford,  the  onlj' 
person  who  had  the  control  over  them.  And  this  appropriation 
is  assented  to  and  adopted  by  the  plaintiff,  who,  on  the  following 
day,  gives  instructions  to  his  agent  in  London  to  effect  the  policy 
on  oats  per  Gibraltar  packet,  from  Youghall  to  Southampton  and 
Portsmouth.  It  is  true  that  Bamford  concealed  from  the  plaintiff 
the  fact  that  the  vessel  was  bound  only  to  Southampton :  but  as 
he  entered  into  a  contract  to  deliver  oats,  which  were  afterwards 
fixed  between  the  parties  to  be  these  oats,  at  Portsmouth,  the 
plaintiff  had  the  right  to  hold  him  to  his  bargain,  and  to  call 
upon  him  either  to  procure  the  Gibraltar  packet  to  bring  them 
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on  to  Portsmooth,  or  to  forward  them  by  some  other  vessel  to  Sparkxs 
the  place  of  delivery :  as  the  concealment  that  the  Gibraltar  mabshall. 
packet  was  not  bound  to  Portsmouth,  could  not  upon  any  legal 
principle  divest  from  the  plaintiff  the  interest  he  had  in  these 
specific  oats.  Accordingly  the  plaintiff  continually  from  this 
time  until  after  the  loss  of  the  oats,  insists  upon  these  particular 
oats  being  forwarded  to  Portsmouth. 

The  letters  from  M'Gheane  to  Bamford  of  the  21st  and  28rd 
of  November,  and  the  plaintiff's  letter  of  the  28rd,  are  precise 
and  peremptory  on  the  point,  insisting  on  these  particular  oats 
being  forwarded  by  the  Gibraltar  packet. 

On  looking  at  the  whole  of  the  transaction,  we  see  *no  assent  [  *776  ] 
on  the  pari  of  the  plaintiff  to  vary  his  right  or  claim  to  those 
particular  oats,  until  after  the  policy  is  effected,  and  the  loss 
known.  And  we  are  not  aware  of  any  principle  on  which  a 
change  in  the  interest,  after  the  policy  is  effected,  much  less 
after  the  loss  has  happened,  can  be  set  up  as  an  answer  by 
the  underwriters  against  a  claim  for  such  loss. 

We  therefore  think,  upon  the  facts  stated  in  this  case,  the 
plaintiff  is  entitled  to  judgment  for  162/. 

Judgment  for  plaintiff  accordingly. 


HYDE  AND  Another  v.  JOHNSON  (1).  me. 

(2  Bing.  N.  C.  776—780 ;  S.  0.  3  Scott,  289 ;  2  Hodges,  94 ;  5  L.  J.  (N.  S.)         ^^' 

0.  P.  291.)  [  776  ] 

Under  9  Geo.  IV.  c.  14,  s.  1,  an  acknowledgment  signed  by  the  agent 
of  the  debtor,  will  not  reyive  a  debt  barred  by  the  Statute  of  LimitationB : 
it  must  be  signed  by  the  debtor  himself. 

In  this  action  the  plaintiff  in  order  to  recover  a  debt  barred  by 
the  Statute  of  Limitations,  offered  in  evidence  at  the  trial  before 
the  under-sheriff,  a  letter  written  by  the  defendant's  wife,  in  her 

(1)  Followed,    in    applying    the  regard  to  proyisions  of  other  statutes, 

6th  section  of  the  same  statute,  in  in  B,  v.  Jmtices  of  Kent  (1873)  L.  R. 

Sun'/i    V.  JewBhury  (1874)  L.   R.  9  8  Q.  B.  305,  307,  42  L.  J.  M.  C. 

a  B.  301,  312,  43  L.  J.  Q.  B.  56,  112,  113;   and  In  re  Whitiey  ParU 

63 ;  and  in  WilliarM  v.  Masm  (1873)  ntrs  (1886)  32   Ch.  Div.  337,  339 ; 

21   W.   R.    386.     Distinguished,  in  55  L.  J.  Gi.  540,  541.— R.  C. 

B.B. — VOL.  XLII.  47 


738  1836.    C.  P.     2  BING.  N.  C.  776— 777.  [b.b, 

Hyde        husband's  name,  at  his  request,  offering  to  pay  the  debt  by 
Johnson,     instalments,  and  sent  by  him  to  the  plaintiff. 

The  evidence  was  objected  to  as  not  signed  '^by  the  party 
chargeable  thereby,"  within  the  meaning  of  9  Geo.  lY.  c.  14,  s.  1; 
but  the  under-sheriff  received  it,  and  a  verdict  was  taken  for  the 
plaintiff  with  leave  for  the  defendant  to  move  to  set  it  aside,  and 
enter  a  nonsuit  instead,  if  the  Court  should  be  of  opinion  that 
the  letter  ought  not  to  have  been  received.    Accordingly, 

Chilton  having  obtained  a  rule  nisi  to  that  effect, 

Byles  shewed  cause : 

It  is  true  the  statute  requires  the  acknowledgment  to  be  signed 
by  the  party  chargeable  thereby,  and,  except  in  sect.  7,  where  it 
recites  the  statute  21  Jac.  I.  c.  16,  does  not  employ  the  word 
[  *777  ]  *'' agent ; "  but  a  man's  agent  is  as  much  implied  in  the  mention 
of  himself,  as  his  executor  or  administrator;  and  great  incon- 
venience would  ensue,  if  a  party  were  not  allowed  in  all  cases  to 
bind  himself  by  the  recognised  acts  of  his  agent.  According  to 
that  construction  of  the  statute,  a  party  unable  to  write  would 
never  be  capable  of  making  a  binding  acknowledgment  of  a 
debt.  In  Whippy  v.  Hilary  (i)  it  was  held,  that  the  Statute  of 
Limitations  was  not  barred  by  a  letter  in  which  the  defendant 
stated,  "  that  family  arrangements  had  been  making  to  enable 
him  to  discharge  the  debt ;  that  funds  had  been  appointed  for 
that  purpose,  of  which  A.  was  trustee ;  and  that  defendant  had 
handed  the  plaintiff's  account  to  A. ;  that  some  time  must  elapse 
before  payment,  but  that  defendant  was  authorised  by  A.  to 
refer  the  plaintiff  to  him  for  any  further  information ;  "  but  that 
was  because  by  the  statute  9  Geo.  lY.  the  acknowledgment  must 
be  signed  by  the  party  chargeable  thereby ;  and  such  letter  did 
not  charge  the  defendant. 

Kelly  and  Chilton  in  support  of  the  rule : 

If  the  signature  of  an  agent  be  admitted,  parol  evidence  must 
also  be  admitted  to  prove  the  agent's  authority,  and  then  all  the 
inconvenience  will  be  reproduced  which  the  statute  was  passed 

(1)  37  R.  R  460  (3  B.  &  Ad.  399). 
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to  obviate.  And  after  the  recital  of  the  statute  21  Jac.  I.  c.  16,  Hyde 
which  contains  the  word  agent,  the  omission  of  that  word  in  the  jounbon. 
enacting  part  of  9  Geo.  IV.  c.  14  cannot  be  esteemed  accidental. 
The  object  no  doubt  was,  to  exclude  the  temptation  to  perjury  in 
the  proof  of  agency.  Where  a  written  acknowledgment  has  been 
destroyed,  parol  evidence  may  be  given  of  its  contents  :  Haydon 
V.  Williams  (i) :  but  that  is  on  the  general  principle  which  admits 
secondary  evidence  where  primary  has  existed  *but  is  no  longer  [  *778  ] 
forthcoming.  Here  the  statute  meant  to  exclude  the  question  of 
agency  altogether.  As  to  the  difficulty  suggested  with  respect 
to  parties  who  may  be  unable  to  write,  they  may  at  least  affix 
their  mark,  as  in  other  cases.  In  L/yde  v.  Barnard  (2)  Lord 
Abinoeb,  C.  6.,  says,  *'  the  obvious  policy  of  this  statute  was 
to  prevent  that  fraud  and  perjury  which  had  been  found  by 
experience,  or  was  thought  probable,  to  arise  from  trusting  to 
evidence  of  less  authority  than  that  of  a  written  document." 

Cur.  adv.  vvlt. 
TiNDAL,  Ch,  J. : 

The  short  question  in  this  case  is,  whether  a  letter  offering  to 
pay  a  debt  by  instalments  written  by  the  defendant's  wife  to  the 
plaintiff  in  her  husband's  name,  and  at  his  request,  and  after* 
wards  sent  by  him  to  the  plaintiff,  is  a  sufficient  acknowledgment 
or  promise  ''made  or  contained  by  or  in  some  writing,  signed 
by  the  party  chargeable  thereby,"  within  the  meaning  of  the 
9  Geo.  IV.  c.  14,  s.  1. 

The  question  turns  entirely  on  the  construction  of  the 
statute,  and  it  amounts  in  other  words  to  this, — does  the  statute 
9  Geo.  lY.  c.  14  extend  to  a  writing  signed  by  an  agent  of  the 
party,  or  is  it  confined  to  a  writing  signed  by  the  party  himself  ? 
Looking  at  the  words  of  the  statute,  it  is  confined  in  terms  to  a 
writing  ''signed  by  the  party  chargeable  thereby."  And  as  the 
effect  of  that  statute  is,  for  the  first  time,  to  introduce  a  legislative 
exception  into  the  statute  of  21  Jac.  I.  c.  16,  and  thereby  pro 
tanto  to  repeal  it,  we  do  not  feel  ourselves  justified  in  extending 
such  exception  beyond  the  plain  and  unambiguous  meaning  of 
the  words  employed  therein.    The  Legislature  has,  in  many 

(1)  33  B.  E.  415  (7  Bing.  163).  (2)  1  M.  &  V7.  101. 
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Htdk        statutes,  given  equal  efficacy  to  written  instruments  when  signed 
Johnson.      *^7  ^®  parties,  and  when  signed  by  their  agents;  but  in  all 
[  *779  ]      those  cases  express  words  have  been  employed  for  that  purpose* 
The  Statute  of  Frauds,  in  its  third  section,  requires  for  the 
purposes  of  that  section,  a  note  in  writing  to  be  signed   by 
the  party,  ''or  their  agents  thereunto  lawfully  authorised  by 
writing : "   in  the  fourth  section,  a  memorandum  or  note  in 
writing  is  required,  ''signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully  authorised : " 
in  the  fifth  section,  a  devise  of  lands  is  required  to  be  made  in 
writing  to  be  "  signed  by  the  party  so  devising,  or  by  some  other 
person,  in  his  presence,  and  by  his  express  directions : "  in  the 
seventh  section,  a  declaration  of  trusts  of  any  lands  shall  be  in 
writing  "signed  by  the  party:"   and  lastly,  the  seventeenth 
section  requires  upon  the  sale  of  goods,  that  there  shall  be  some 
note  or  memorandum  in  writing  of  the  bargain  "  signed  by  the 
parties,  to  be  charged  by  such  contract  or  their  agents  thereunto 
lawfully  authorised."    It  appears,  therefore,  that  the  Legislature 
well  knew  how  to  express  the  distinction,  not  only  between  a 
signature  by  the  party,  and  a  signature  by  his  agent;  but  also  to 
describe  the  different  mode  by  which  agents  for  different  purposes 
are  to  be  appointed.    The  same  observation  arises  upon  referring 
to  the  more  recent  statutes,  8  &  4  Will.  IV.  c.  2,  s.  42,  and 
c.  42,  s.  5.    When,  therefore,  we  find  in  the  statute  now  under 
consideration  that  it  expressly  mentions  the  signature  by  the 
party  only,  we  think  it  a  safer  construction  to  adhere  to  the 
precise  words  of  the  statute,  and  that  we  should  be  legislating, 
not  interpreting,  if  we  extended  its  operation  to  writings  signed, 
not  by  the  party  chargeable  thereby,  but  by  his  agent.    And  we 
feel  ourselves  the  more  compelled  to  adopt  this  construction,  as 
we  find  the  seventh  section  of  this  same  statute  recites  the 
r  *78o  ]       seventeenth  section  of  the  Statute  of  Frauds,  so  that  *the  Legis- 
lature must  have  had  in  their  view,  at  the  very  time  of  passing 
this  statute,  and  therefore  must  have  intended,  the  distinction 
between  writings  signed  by  a  party,  or  signed  by  his  agent. 

Some  inconveniences  have  been  pressed  in  the  course  of  the 
argument  upon  our  attention,  in  cases  where^  a  total  inability  of 
parties  to  sign  may  exist ;  but  the  nature  of  the  signature  which 
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is  necessary  to  comply  with  the  requisites  of  the  statute,  is  such,        Htdb 

as  to  make  it  almost  impossible  to  suppose  a  case  in  which      Johnson. 

a  party  could  not  make  such  a  signature  as  would  satisfy  the 

statute.    And,  after  all,  in  construing  a  statute,  we  must  not 

look  to  cases  of  very  rare  and  singular  occurrence,  but  to  those 

of  every  day's  experience;  and  whatever  may  be  the  consequence, 

we  must  interpret  the  statute  according  to  the  plain  import  of 

the  language  employed  in  it. 

Upon  the  whole,  we  think  in  this  case,  the  letter  was  not 

a  sufficient  writing  signed  by  the  party,  to  take  the  case  out 

of  the  operation  of  the  enactments  of  21  Jac.  I.  c.  16.    And, 

therefore,  direct  a  nonsuit* 

Ride  absolute. 


DOBREE  AND  Others  v.  NAPIER  and  Another  (1).        i886. 

'  .Vow  9. 

(2  Bing.  xV.  C.  781—799 ;  S,  C.  3  Scott,  201;  2  Hodges,  84;  5  L.  J.  (N.  8.)  _1- 

C.  P.  273.)  [  781  ] 

Notwithstanding  the  provisions  of  the  Foreign  Enlistment  Act,  59 
Geo.  m.  c.  69  (2),  a  British  subject  who,  in  the  service  of  a  foreign  state 
at  peace  with  Great  Britain,  captures  a  British  vessel  which  is  lawfully 
condemned  as  prize  for  breaking  blockade,  is  not  liable  to  an  action  at  the 
suit  of  the  owner  of  the  vessel. 

To  a  declaration  in  trespass  for  seizing  and  taking  a  certain 
steam  vessel  of  the  plaintiff,  called  the  Lord  of  the  IsleSy  and 
converting  and  disposing  of  the  same,  the  defendant  Napier 
pleaded. 

First,  not  guilty;  secondly,  that  before  and  at  the  time, 
when,  &c.,  in  the  declaration  mentioned,  he  was  employed  and 
retained  in  the  service  of  Donna  Maria,  Queen  of  Portugal,  as  an 
admiral  in  the  Portuguese  navy,  and  chief  commander  of  a 
certain  squadron  thereof,  the  said  Queen  of  Portugal  during 
the  time  aforesaid,  being  at  peace  with  our  sovereign  lord 
William  lY. ;  and  that  before  and  at  the  time  when,  &c.  divers 
enemies  of  the  said  Queen  were  waging  war  against  her  both  by 

(1)  Cited    in    judgment    of    the  1  P.  D.  43,  60,  45  L.  J.  P.  D.  &  A. 

Court,  in  the  Exchequer  Chamber,  36,  38. — B.  C. 

in  Phillips  V.  Eyre  (1870)  L.  B.  6  (2)  See  now  the  Foreign  Enlist- 

Q.  B.  1,  29,  40  L.  J.  Q.  B.  28.  40 ;  ment  Act,  1870  (33  &  34  Vict,  c  90). 
and   The  M.  Moxham  (Adm.   1875) 
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DoBBEE      sea  and  land;  and  thereupon,  and  before  the  said  time  when,  &c. 

.Napibr.  the  said  Queen  had  commanded  the  defendant  Charles  Napiex, 
as  such  admiral  and  chief  commander  as  aforesaid,  to  establish 
and  proclaim  a  blockade  along  the  coast  of  Portugal,  and  the 
defendant  Napier  in  obedience  to  the  said  command  of  the 
Queen,  had  before  the  time  when,  &c.  duly  established  and 
proclaimed  a  good  and  sufficient  blockade  along  the  said  coast  of 
Portugal,  and  had  put  and  placed  divers,  to  wit,  fifty  ships  of 
war  in  and  upon  the  high  seas  along  the  said  coast,  for  the 
purpose  of  supporting  and  maintaining  the  said  blockade ;  which 
blockade  the  last-mentioned  ships  were  sufficient  duly  to  maintain 
and  support,  and  did  in  fact  maintain  And  support ;  of  all  which 
premises  the  plaintiffs  had  notice.  That  after  the  said  blockade 
[  *782  ]  had  been  so  established  and  proclaimed  *as  aforesaid,  and  while 
the  same  was  so  supported  and  maintained,  the  said  steam 
vessel  in  the  declaration  mentioned  just  before  the  said  time 
when,  &c.,  being  on  the  high  seas,  by  and  with  the  consent  and 
under  the  authority  and  direction  of  the  plaintiffs,  did  break  the 
said  blockade  contrary  to  the  law  of  nations  in  that  behalf ; 
whereupon  the  defendant  Napier,  as  such  admiral  and  chief 
commander  as  aforesaid,  and  as  the  servant,  and  by  the  command 
of  the  said  Queen,  at  the  said  time,  when,  &c.,  did  seize  and 
take  the  said  steam  vessel  in  the  declaration  mentioned  as  he 
lawfully  might  for  the  cause  aforesaid;  and  that,  defendant 
Napier  was  ready  to  verify. 

Thirdly,  that  before  and  at  the  time  when,  &c.,  in  the  declara- 
tion mentioned,  he  was  employed  and  retained  in  the  service  of 
Donna  Maria,  Queen  of  Portugal,  as  chief  commander  of  a 
certain  squadron  of  the  Portuguese  navy,  the  said  Queen  then 
being  at  peace  with  our  said  sovereign  lord  the  King;  that  before 
and  at  the  time  when,  &c.  divers  enemies  of  the  said  Queen 
were  waging  war  against  her  both  by  sea  and  land,  whereof  the 
plaintiffs  then  had  notice :  and  that  just  before  the  said  time 
when,  &c.  the  said  ship  or  steam  vessel  in  the  declaration 
mentioned,  laden  with  warlike  .stores  and  ammunition,  by  and 
with  the  consent,  and  under  the  direction  and  authority  of  the 
plaintiffs,  was  on  the  high  seas  aiding  and  assisting  the  said 
enemies  of  the  said  Queen ;  whereupon  the  defendant  Napier,  as 
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such  chief  commander  as  last  aforesaid,  and  as  the  servant  and      Dobbee 
by  the  command  of  the  said  Qaeen,  at  the  said  time  when,  &c.      Napier. 
attacked  and  captured,  seized  and  took  the  said  steam  vessel  in 
the  declaration  mentioned,  as  he  lawfully  might  for  the  cause 
aforesaid ;  and  that,  the  defendant  Napier  was  ready  to  verify. 

4thly.  That  before  and  at  the  time  when,  &c.  the  said  steam 
vessel  in  the  declaration  mentioned  was  in  a  ^certain  port  [  *783  ] 
upon  the  coast  of  Portugal,  to  wit,  the  port  of  St.  Martinho,  and 
the  said  steam  vessel  had,  just  before  the  said  time  when,  &c. 
discharged  a  cargo  at  the  said  port,  destined  for  the  use  of 
certain  persons  then  being  enemies  of  Donna  Maria,  Queen  of 
Portugal,  the  said  Queen  then  being  at  peace  with  our  said 
sovereign  lord  the  King ;  that  thereupon  the  defendant  Napier, 
claiming  to  be  and  acting  as  admiral  and  chief  commander  of  a 
certain  squadron  of  the  Portuguese  navy,  and  as  servant  of  the 
said  Queen,  and  by  her  command,  at  the  said  time  when,  &c. 
attacked,  captured,  seized,  and  took  the  said  steam  vessel  in  the 
declaration  mentioned  as  lawful  prize;  and  such  proceedings 
were  thereupon  had  according  to  the  law  of  Portugal,  in  a  certain 
court  of  law  in  the  kingdom  of  Portugal,  of  competent  jurisdiction 
in  that  behalf,  to  wit,  the  Supreme  Tribunal  of  Marine  at  Lisbon, 
that  afterwards,  to  wit,  on  the  27th  of  September,  1888,  at 
Lisbon,  in  the  kingdom  of  Portugal,  in  and  by  the  said  Court, 
the  said  steam  vessel  in  the  declaration  mentioned  was  adjudged 
to  have  been  justly  and  lawfully  taken,  and  was  then,  in  due 
course  and  form  of  law,  condemned  as  lawful  prize,  and  as 
forfeited  to  the  said  Queen  of  Portugal :  and  that,  the  defendant 
Napier  was  ready  to  verify. 

Sthly.  That  the  plaintiffs,  after  the  1st  of  November,  1819, 
and  during  the  reign  of  his  present  Majesty,  and  before  the  said 
time  when,  «S:c.,  not  regarding  the  statute  in  such  case  made  and 
provided,  were  within  a  certain  port  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  to  wit,  within  the  port  of  London, 
without  the  leave  and  licence  of  his  said  Majesty  for  that  purpose 
first  had  and  obtained,  knowingly  concerned  in  the  equipping 
and  furnishing  of  the  said  steam  vessel  in  the  declaration  men- 
tioned, with  intent  that  the  same  should  be  employed  in  the 
service  of  a  certain  foreign   *prince,  to  wit,  Don  Miguel  of     .  [  •784  ] 
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DoBRKB      Portugal,  as  a  transport  and  store-ship,  contrary  to  the  said 

napibb.      statute:  and  by  virtue  and  force  of  the  said  statute  the  said 

steam  vessel  in  the  declaration  mentioned,  afterwards  and  before 

the  said  time  when,  &c.,  became  and  was  forfeited  to  his  said 

Majesty :  and  that,  the  defendant  Napier  was  ready  to  verify. 

The  defendants  pleaded  sixthly,  that  the  vessel  was  not  the 
property  of  the  plaintiffs;  of  which  the  defendants  put  themselves 
upon  the  country. 

Beplication.  Issue  on  the  first  plea.  To  the  second  the 
plaintiffs  replied,  that  before  and  at  the  time  when,  &c.  they  the 
plaintiffs,  and  also  the  defendants,  were  natural  bom  subjects  of 
his  present  Majesty  William  the  Fourth,  and  the  said  steani 
vessel  in  the  declaration  and  second  plea  mentioned  was  a  British 
registered  vessel,  and  entitled  to  all  and  every  the  privileges  and 
advantages  belonging  to  such  British  registered  vessel.  That 
after  the  1st  of  November,  1819,  and  during  the  reign  of  his  said 
present  Majesty,  and  before  the  said  time  when,  &c.  the  said 
C.  Napier,  being  such  natural  born  subject  of  his  Majesty  afore- 
said, and  not  regarding  the  statute  in  such  case  made  and 
provided,  without  the  leave  or  licence  of  his  Majesty  in  any  form- 
whatever,  accepted  a  commission  or  appointment  as  an  officer  in 
the  service  of  a  certain  foreign  power,  that  is  to  say,  accepted 
the  office  of  admiral  in  the  Portuguese  navy,  and  chief  commander 
of  a  squadron  thereof  in  the  service  of  the  said  Donna  Maria, 
Queen  of  Portugal,  as  in  the  second  plea  mentioned,  and  con- 
tinually from  thence,  and  at  the  said  time  when,  &c.  was  employed 
and  engaged  in  the  service  of  the  said  Donna  Maria,  and  served 
in  and  on  board  divers  ships  and  vessels  of  war  of  the  said  Donna 
Maria,  and  in  and  on  board  divers  others  ships  and  vessels  used 
by  her  for  warlike  purposes,  and  in  her  service,  contrary'  to  the 
[  *785  ]  said  ^statute.  That  the  said  C.  Napier  at  the  said  time  when,  &c., 
whilst  he  was  such  officer,  and  so  employed  and  engaged  as 
aforesaid,  and  by  virtue  and  in  the  course  of  such  illegal  employ- 
ment and  service,  seized  and  took  the  said  steam  vessel  of  the 
plaintiffs  as  in  the  declaration  mentioned ;  and  that,  they  were 
ready  to  verify. 

A  similar  replication  to  the  third  and  fourth  pleas. 

The  plaintiffs  demurred   to   the  fifth  plea,  and  shewed  the 
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following  causes  of  demurrer ;  that  it  was  not  therein  alleged      dobbek 
that  the  said  steam  vessel  was  ever  seized  or  condemned  as      napieb. 
forfeited,  or  that  the  defendant  had   any  authority  from  his 
Majesty  to  seize  the  said  steam  vessel. 

They  also  demurred  to  the  last  plea,  on  the  ground  that  the 
defendant  had  not  thereby  traversed  or  denied,  or  attempted  to 
put  in  issue  any  allegation  contained  in  the  declaration,  but  had 
introduced  and  attempted  to  put  in  issue  a  matter  of  fact  not 
alleged  or  necessary  to  be  alleged ;  and  also  that  the  said  last 
plea  contained  new  matter  not  any  where  before  alleged,  and 
concluded  to  the  country,  and  not  with  a  verification :  that  by 
the  said  last  plea  the  defendant  attempted  to  raise  a  question 
whether  the  vessel  in  the  declaration  mentioned  was  the  property 
of  the  plaintiffs,  whereas  the  action  and  the  declaration  of  the 
plaintiffs  would  be  supported  by  shewing  a  mere  possession  of 
the  plaintiffs  at  the  time  the  trespass  was  committed :  and  also 
that  the  said  last  plea  was  no  answer  to  the  declaration,  and  was 
€vasive,  argumentative,  and  uncertain. 

Demurrer  to  replications,  and  joinder  in  demurrer. 

Stephen,  Serjt.,  for  the  plaintiffs  : 

It  appears  by  the  replication,  that  when  the  defendant  took  the 
plaintiffs'  ship,  he  was  engaged  in  a  foreign  service  contrary  to 
the  provisions  of  the  Foreign  Enlistment  Act,  59  Geo.  III.  *c.  69.  [  •786  ] 
And  he  cannot  justify  a  trespass  by  shewing  that  he  has  violated 
the  provisions  of  a  public  Act  of  Parliament.  He  was  liable  to 
prosecution  for  enlisting  in  the  foreign  service,  and  if  he  had 
killed  any  British  subject  in  the  course  of  the  illegal  enterprise, 
he  would  have  been  guilty  of  murder  or  manslaughter.  A  party 
who  justifies  under  the  command  of  another  must  shew  an 
Authority  either  in  the  person  who  gives  the  command,  or  in 
himself ;  but  from  the  replication  it  appears  that  the  defendant 
•could  receive  no  authority  from  the  Queen  of  Portugal,  and  of 
himself,  he  could  have  no  right  to  take  the  ship  of  a  fellow- 
subject :  so  that  without  resorting  to  the  Foreign  Enlistment 
Act,  the  pleas  furnish  no  answer  to  the  declaration.  The  allega- 
tion that  the  plaintiffs  had  broken  the  blockade,  contrary  to  the 
law  of  nations,  amounts  to  nothing,  for  this  Court  is  to  administer 
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DoBBEE  the  law  of  England,  not  the  law  of  nations :  if  it  means  that  the 
Napibb.  plaintiffs  broke  the  blockade  in  violation  of  the  rights  of  some 
belligerent,  a  third  party,  sabject  of  the  same  country  as  the 
party  breaking  the  blockade,  has  no  right  to  interfere;  at  all 
events  not  in  opposition  to  the  express  enactment  of  a  statute. 
Independently  of  the  statute  59  Geo.  III.  c.  69,  no  subject  is 
warranted,  without  the  leave  of  his  own  Government,  to  assail 
even  a  foreigner's  ship :  Hale  de  Jure  Maritimo  ;  part  iii.  c.  28 : 
it  is  a  depredation :  much  less  to  assail  ships  of  his  own  country^ 
not  only  without  a  commission,  but  even  in  violation  of  a  statute. 
In  Yiner's  Abridgment,  Trespass,  G.  a.  82,  it  is  laid  down^ 
^'  if  the  sheriff  has  not  any  writ,  and  makes  a  warrant  to  J.  D. 
to  arrest  J.  S.,  an  action  lies  for  J.  8.  against  J.  D.  for  this, 
arrest,  and  against  the  sheriff  likewise."  So  F.  a.  4,  pi.  9. 
"Trespass  qtiare  clatisum  fregit  et  averia  cepit  et  asportm-it:  the 
defendant  came  and  justified,  and  pleaded  a  bye-law,  &c.,  and 
[  *787  ]  that  he,  as  bailiff,  took  the  beasts  as  a  distress  for  breach  *of  the 
bye-law  by  the  plaintiff;  and  upon  prolix  pleadings,  which  were 
drawn  upon  the  precedent  of  TinUney's  case,  1  Cr.  Car.  532,  and 
March,  28,  the  plaintiff  demurred,  and  many  exceptions  were 
taken,  but  in  the  resolution  of  the  Court,  Holt,  Ch.  J.  said,  that 
the  pleadings  are  ill,  because  that  the  defendant  had  not  shewn 
a  precept  to  make  the  distress  ;  for  he  could  not  do  it  ex  officio^, 
no  more,  than  a  sheriff  might  execute  a  judgment  of  B.  R. 
Command  in  this  case  is  traversable ;  for  this  is  the  difference 
between  a  justification  in  trespass,  and  an  avowry  in  replevin, 
that  the  justification  there  is  in  the  right,  and  therefore  not 
traversable." 

No  man  can  sue  on  a  cause  of  action  which  is  in  violation 
of  an  Act  of  Parliament:  Wetherell  v.  Jones  {i),  Bensley  v. 
Bignold  (2).  In  Langton  v.  Hiighes  (3)  Lb  Blanc  says,  "It  is  an 
established  principle,  that  the  Court  will  not  lend  its  aid  in  order 
to  enforce  a  contract  entered  into  with  a  view  of  carrying  into- 
effect  any  thing  which  is  prohibited  by  law."  In  Ligktf^et  v» 
Tenant  (4)  it  is  said,  "  no  Court  will  lend  its  aid  to  a  man  whe 
founds  his  cause  of  action  upon  an  immoral  or  an  illegal  act.**^ 

(1)  3  B.  &  Ad.  221.  (3)  14  B.  E.  531  (1  M.  &  S.  597). 

(2)  24  R.  B.  401  (5  B.  &  Aid.  335).  (4)  4  B.  B.  735  (1  Bos.  ft  P.  555). 
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And  Montefiore  v.  Montejiore  (i)  shews  that  the  same  principle      dobbbe 

applies  to  a  defence  affected  by  the  same  infirmity.     There  Lord      Napibr. 

Mansfield  says,  "that  no  man  shall  set  ap  his  own  iniquity 

as  a  defence,  any  more  than  as  a  cause  of  action."    In  Doe  d. 

Roberts  v.  Roberts  (2)  it  was  held,  that  no  man  can  be  allowed 

to  allege  his  own  fraud  to  avoid  his  own  deed ;  and  therefore, 

where  a  deed  of  conveyance  of  an  estate  from  one  brother  to 

another  was  executed  to  give  the  latter  a  colourable  qualification 

to  kill  game,  it  was  held,  that  as  against  the  parties  to  the  deed, 

it  was  valid,  and  was  "^sufficient  to  support  an  ejectment  for  the       [  *788  ] 

premises.    In  Robinson  v.  Nahon  (3),  the  defendant  was  estopped 

to  set  up  his  own  bigamy  as  a  bar  to  an  action  for  the  use  and 

occupation  of  certain  furnished  apartments  of  the  plaintiff  by  the 

defendant's  wife.     And  in  Allen  v.  Wood  (4),  the  principle  that 

a  defendant  shall  not  avail  himself  of  his  own  wrong  was 

admitted,  but  in  that  case  it  lay  upon  the  plaintiff  to  establish 

the  existence  of  the  wrong.     The  plaintiffs  here,  stand  upon 

a  primd  facie  right,  and  it  is  for  the  defendant  to  excuse  the 

trespass.     He  may  have  had  conflicting  duties  to  perform,  but 

if  so,  his  duty  to  his  own  country  must  prevail.      According 

to  Huber,  de  Gonflictu  Legum,  courtesy  is  only  due  to  the  laws 

of  another  country  where  they  do  not  clash  with  our  own :  and 

Hale  says,  PI.  Cr.  68,  ''  there  cannot,  or  at  least,  should  not  be 

two  or  co-ordinate  absolute  ligeances  by  one  person  to  several 

independent  or  absolute  princes ;    for  that  lawful  prince  that 

hath  the  prior  obligation  of  allegiance  from  his  subject,  cannot 

lose  that  interest  without   his  own  consent  by  his  subject's 

resigning  himself  to  the  subjection  of  another." 

Then,  as  to  the  fifth  plea,  it  alleges  only  a  forfeiture ;  not 
a  seizure  in  consequence ;  nor  any  authority  from  the  Grown 
to  the  defendant  to  make  the  seizure ;  and  the  property  in  the 
vessel  is  not  devested  out  of  the  plaintiffs  because  they  have 
done  an  act  which  may  subject  them  to  a  forfeiture.  Till  an 
inquest  of  office  is  holden,  the  Grown  cannot  seize :  3  Bl.  Com. 
259.    In  Wilkins  v.  Despard  (5),  it  was  held  that,  where  a  ship  had 

(1)  1  W.  Bl.  363.  (4)  41  E.  B.  528  (1  Bing.  N.  C.  8). 

(2)  20  B.  B.  477  (2  B.  &  Aid.  367).    (3)  2  B.  B.  559  (5  T.  B.  112). 

(3)  1  Camp.  245. 
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OoBBBE      been  forfeited  by  breach  of  the  conditions  of  an  Act  of  Parliament, 
Napibb.      the  owner  could  not  maintain  trespass  against  the  party  seizing 

it;  but  it  was  not  contended  that  a  forfeiture  without  seizure 

would  devest  the  property.     And  the  plea  there,  shewed   an 
[  *789  ]      authority  to  ^seize ;  for  it  alleged  that  defendant  seized  to  the 

use  of  his  Majesty  and  of  himself.    Here,  the  forfeiture  belonged 

to  the  Crown  only. 
With  reference  to  the  sixth  plea,  the  Court  recommending  that 

the  plaintiff  should  amend  by  joining  issue  on  the  plea,  Stephen 

acquiesced. 

Crowder,  for  the  defendant  Napier  : 

This  action  is  of  the  first  impression.  The  plaintiffs  seek 
damages  for  an  act  done  by  a  foreign  State,  which  that  State 
was  justified  in  doing.  If  this  Court  has  no  right  to  inquire  into 
the  law  of  nations  on  such  a  subject,  the  plaintiffs  have  appealed 
to  the  wrong  tribunal. 

(TiNDAL,  Ch.  J.  referred  to  Le  Caitx  v.  Ed^n  (i).) 

But  the  English  Courts  recognise  the  law  of  nations ;  and  in  that 
law  there  is  no  clearer  principle  than  the  right  of  a  nation 
interested  in  such  a  proceeding  to  enforce  a  blockade.  Upon  the 
plaintiffs'  breaking  the  blockade,  the  Queen  of  Portugal  had 
a  right,  by  herself  or  her  servants,  to  take  his  vessel,  and 
condemn  it  as  a  lawful  prize  in  a  Court  of  Admiralty.  The 
propriety  of  the  condemnation  set  out  in  the  fourth  plea  has 
not  been  contested ;  and  but  for  the  Foreign  Enlistment  Act 
referred  to  in  the  replication,  the  right  to  enforce  the  blockade 
by  capture  could  be  as  little  disputed.  The  enactment  of  that 
statute  seems  to  admit  that,  at  common  law,  it  would  have  been 
no  offence  in  the  defendant  to  enter  into  a  foreign  service ;  and  it 
was  common  for  British  subjects  to  do  so,  as  in  the  instance  of 
the  Irish  brigade.  The  defendant  was  not  acting  jure  belli  on  his 
own  account,  and  the  Queen  of  Portugal  was  entitled  to  employ 
whom  she  pleased  as  her  servant. 

But,  under  the  Foreign  Enlistment  Act,  the  offence  committed 

(1)  2  Doug.  594. 
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by  the  defendant  was  the  entering  into  the  ^service  of  the  Queen ;  dobbbb 
not  the  taking  this  vessel  by  her  orders ;  for  entering  into  the  napibb. 
service  he  was  liable  to  be  punished  under  the  Act ;  but  an  [  *790  ] 
offence  committed  as  between  him  and  the  Crown  of  England 
cannot  give  the  plaintiffs  a  claim  to  damages  for  an  act  which, 
as  between  the  plaintiffs  and  the  defendant's  employer,  was 
lawful.  Under  an  old  statute,  an  apprentice  who  fled  into 
a  foreign  shire  was  guilty  of  a  misdemeanor:  if,  at  the  com- 
mand of  the  owner  of  a  close,  such  fugitive  apprentice  had  turned 
out  cattle  damage  feasant,  could  the  owner  of  the  cattle  sue  the 
apprentice,  where  no  action  lay  against  the  master  ?  The  plain- 
tiffs may  traverse  the  command  of  the  Queen  of  Portugal,  and 
that  is  sufficient  for  their  protection,  if  the  defendant  has  violated 
any  law  as  between  himself  and  the  plaintiffs.  It  is  true  a  man 
can  neither  sue  nor  defend  in  respect  of  his  own  wrong ;  but  the 
wrong  which  he  is  precluded  from  setting  up  by  way  of  defence, 
must  be  a  wrong  as  between  him  and  the  plaintiff, — a  wrong 
which  is  connected  with  the  transaction  which  is  the  subject 
of  dispute ;  a  wrong  extraneous  to  the  transaction  can  be  no 
ground  for  damages  which  the  transaction  itself  gives  no  right 
to  claim.  If  it  were  otherwise,  a  party  might  recover  against 
a  servant  for  an  act  which  the  master  was  authorized  to  do.  As 
against  the  plaintiffs  there  has  been  no  violation  of  the  law 
in  this  transaction,  and  they  cannot  claim  damages  because, 
as  between  the  defendant  and  the  Grown  of  England,  an  offence 
may  have  been  committed.  The  defendant  does  not  rely  on  his 
own  wrong,  but  on  the  right  of  the  Queen  of  Portugal ;  as  that  right 
is  set  forth,  the  trespass  complained  of  is  prima  facie  legal,  and 
the  offence  committed  by  the  defendant  does  not  render  it  illegal. 
If  the  act  of  the  Queen  of  Portugal  be  not  legal,  the  defendant 
has  been  guilty  of  piracy:  11  &  12  Will.  III.  c.  7,  s.  8;  and 
then,  the  plaintiff's  right  of  action  is  merged  in  the  ^felony.  [  *7i»i  ] 

(TiNDAL,  Ch.  J. :  That  act  is  diverso  intuitu :  it  applies  to 
outrages  committed  lucri  causa  under  colour  of  a  commission 
from  some  power  :  here,  there  was  a  real  commission.) 

If  the  act  of  the  Queen  were  legal,  the  defendant  would  not  have 
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DoBRBB      been  guilty  of  murder  had  homicide  ensued  in  the  attempt 

Napieb.      to  enforce  her  rights. 

But  the  statute  59  Geo.  III.  c.  69,  s.  7,  imposes  a  penalty  on 
persons  fitting  out  armed  vessels  to  aid  in  military  operations  with 
any  foreign  powers  without  licence,  or  issuing  commission  for 
ships,  and  enacts,  that  *'  every  such  ship  or  vessel,  with  the  tackle, 
apparel,  and  furniture,  together  with  all  the  materials,  arms, 
ammunition,  and  stores  which  may  belong  to  or  be  on  board 
of  any  such  ship  or  vessel,  shall  be  forfeited ;  and  it  shall  be  lawful 
for  any  officer  of  his  Majesty's  customs  or  excise,  or  any  officer 
of  his  Majesty's  navy,  who  is  by  law  empowered  to  make  seizures 
for  any  forfeiture  incurred  under  any  of  the  laws  of  customs 
or  excise,  or  the  laws  of  trade  and  navigation  to  seize  such  ships 
and  vessels  aforesaid,  and  in  such  places  and  in  such  manner 
in  which  the  officers  of  his  Majesty's  customs  or  excise,  and  the 
officers  of  his  Majesty's  navy,  are  empowered  respectively  to 
make  seizures  under  the  laws  of  customs  and  excise,  or  under 
the  laws  of  trade  and  navigation." 

And  the  plaintiff  being  engaged  in  the  prosecution  of  an  illegal 
adventure,  had  no  property  in  the  ship,  and  therefore  is  pre- 
cluded from  suing.  In  Bensley  v.  Bignold  (i),  it  was  held,  that 
a  printer  could  not  recover  for  labour  or  materials  used  in 
printing  any  work,  unless  he  affixed  his  name  to  it,  pursuant  to 
the  89  Geo.  III.  c.  7,  s.  27  :  so,  in  Stockdale  v.  Onwhyn  (2), — that 
the  first  publisher  of  a  libellous  or  immoral  work  could  not 

(  *792  ]  ^maintain  an  action  against  any  person  for  publishing  a  pirated 
edition :  and  in  Dn  Boat  v.  Beresford  (3),  in  trespass  for  destroying 
a  picture,  it  was  held,  that  the  defendant  might  plead  that  it 
was  a  scandalous  libel  upon  individuals,  and  that,  being  publicly 
exhibited,  he  cut  it  to  pieces  by  way  of  abating  a  nuisance,  and 
that  the  owner  of  such  a  libel  picture  so  destroyed,  was  at  most 
only  entitled  to  recover  the  value  of  the  paint  and  canvas  which 
formed  its  component  parts.  WUkins  v.  Despard  (4)  is  in  point. 
There,  a  ship  having  been  seized  as  forfeited  under  the  Navigation 
Act,  12  Car«  II.  c,  18,  by  a  governor  of  a  foreign  country  belonging 
to  Great  Britain,  it  was  held,  that  the  owner  could  not  maintain 

(1)  24  E.  E.  401  (5  B.  &  Aid.  335).  (3)  11  E.  E.  782  (2  Camp.  511). 

J  (2)  29  E.  IL  207  (5  B.  &  C.  173).  (4)  2  E.  E.  559  (5  T.  E.  112) 
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trespass  against  the  party  seizing,  although  the  latter  did  not      Dobrbk 
proceed  to  condemnation;  for,  by  the  forfeiture,  the  property  was      napieb. 
devested  out  of  the  owner.   And  in  this  case  the  subsequent  seizure 
and  condemnation  have  relation  to  the  act  of  forfeiture. 

Stephen,  in  reply : 

As  to  the  suggestion  of  piracy,  a  felony  cannot  be  set  up  as 
a  defence  for  a  trespass.  This  was  an  outrage  by  a  British 
subject  against  a -British  subject,  in  time  of  peace,  and  therefore 
all  the  argument  dejure  belli  is  inapplicable.  There  is  no  ground 
for  saying  that  entering  into  a  foreign  service  was  not  a  mis- 
demeanor at  common  law.  Lord  Coke  says  (8  Inst.  144),  it  is 
not  lawful  for  a  subject  of  this  realm  to  take  a  pension  from  any 
foreign  king.  Hawkins,  b.  i.  c.  22,  s.  3,  is  an  authority  to  the 
same  effect. 

And  the  terms  of  the  Act  59  Geo.  III.  c.  69,  exclude  the 
argument  that  the  defendant's  offence  was  the  entering  into 
the  service  of  the  Queen,  not,  the  acting  by  her  command.  The 
language  of  the  second  section  is,  that  any  person  who  ''  shall 
serve  in  and  on  board  any  *ship  or  vessel  of  war,  or  in  and  [  *793  ] 
on  board  any  ship  or  vessel  used  or  fitted  out,  or  equipped 
or  intended  to  be  used  for  any  warlike  purpose,  in  the  service 
of,  or  for  or  under  or  in  aid  of  any  foreign  power,  &c.,  shall  be 
deemed  guilty  of  a  misdemeanor." 

The  right  of  seizing  a  vessel  for  breach  of  blockade  has 
never  been  carried  beyond  the  subjects  of  the  belligerent  power. 
Vattel,  b.  8,  c.  7,  s.  117,  says,  **  If  I  lay  siege  to  a  place,  or  even 
simply  blockade  it,  I  have  a  right  to  hinder  any  one  from 
entering,  and  to  treat  as  an  enemy  whoever  attempts  to  enter 
the  place,  or  carry  any  thing  to  the  besieged  without  my  leave, 
for  he  opposes  my  undertaking,  and  may  contribute  to  the  mis- 
carriage of  it,  and  thus  involve  me  in  all  the  misfortunes  of  an 
unsuccessful  war."  Here,  the  seizure  was  by  the  defendant,  not 
by  the  blockading  power ;  for  he  is  precluded  from  identifying 
himself  with  the  blockading  power,  by  the  Foreign  Enlistment 
Act.  And  by  the  same  Act  he  is  estopped  to  say  that  he  was  the 
servant  of  the  Queen. 

With  respect  to'  the  condemnation  of  the  vessel  as  lawful 
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DoBKEE  prize,  it  is  trae  that  a  court  of  law  will  not  enter  the  question 
Napier,  of  prize  or  no  prize, — Le  Caux  v.  Eden  (i),  Faith  v.  Penr^ 
mn  (2),  Michell  v.  Rodney  (3), — because  it  would  be  incon- 
venient for  the  ordinary  tribunals  to  deal  with  such  questions, 
arising  out  of  the  law  of  nations  ;  but  that  reason  does  not 
apply  to  the  present  case,  which  turns  on  the  municipal  law 
of  this  country.  The  Courts  have  no  power  to  decide  on  the 
privileges  of  Parliament;  but  they  may  determine  whether  a 
particular  case  falls  within  the  privilege  or  not :  Jay  v.  Tapham, 
cited  in  Burdett  v.  Abbott  (4). 

Then,  the  allegation  that  the  plaintiffs  were  themselves 
[  *794  ]  violating  the  provisions  of  the  Foreign  Enlistment  Act,  ^is 
a  mere  tu  quoqtie,  and  no  justification  of  the  defendants' 
trespass :  the  wrong  of  the  plaintiffs  cannot  sanction  the  wrong 
of  the  defendant ;  and  the  plaintiffs'  property  in  the  vessel  could 
not  be  devested  till  office  found.  In  Du  Bost  v.  Beresford,  Lord 
Ellenborough  did  not  decide  that  the  destruction  of  the  picture 
was  legal,  but  merely  that  the  article  had  no  value  as  a  picture, 
and  that  the  plaintiff  was  only  entitled  to  recover  for  the  loss  of 
the  canvas.  In  Stockdale  v.  Omvhyn,  the  plaintiff  claimed  a  right 
in  what  was  itself  a  nuisance — the  immoral  publication.  The 
ship,  in  respect  of  which  the  plaintiffs  here  claim,  was  a  lawful 
object  of  property,  of  which  the  owner  could  not  be  devested  by 

the  bare  commission  of  a  misdemeanor. 

Cur.  adv.  vuU. 

TiNDAL,  Ch.  J. : 

The  plaintiffs  declare  in  this  action  against  the  two  defendants 
for  seizing  and  taking  a  steam  vessel  of  the  plaintiffs,  and 
converting  the  same  to  their  use. 

The  defendants  sever  in  their  pleading,  but  each  puts  upon  the 
record  substantially  the  same  justification,  to  which  the  answers 
given  by  the  replication  are  the  same,  and  the  same  questions  of 
law  are  raised  thereon. 

It  will  be  sufficient  therefore,  to  consider  the  case  as  it  is  raised 
upon  the  pleadings  with  respect  to  the  first-named  defendant, 
Charles  Napier. 

(1)  2  Doug.  594.  (3)  2  Br.  P^  C.  423. 

(2)  16  R.  B.  649  (6  Taunt.  439).  (4)  12  B.  B.  450  (14  East,  1). 
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The  third  special  plea  of  the  defendant  Charles  Napier  alleges,  Dobbee 
that  as  a  servant  of  the  Queen  of  Portugal,  and  by  her  command,  napikr. 
he  seized  and  took  the  steam  vessel  of  the  plaintififs  as  lawful 
prize,  and  that  such  proceedings  were  thereupon  had,  according 
to  the  laws  of  Portugal,  in  a  court  of  law  in  the  kingdom  of 
Portugal  of  competent  jurisdiction  in  that  behalf,  that  after- 
wards, in  and  by  the  said  Court,  the  said  steam  vessel  was 
adjudged  to  have  been  justly  and  lawfully  ^taken,  and  was  then  [  *7U5  ] 
in  due  course  and  form  of  law  condemned  as  lawful  prize,  and  as 
forfeited  to  the  Queen  of  Portugal.  In  answer  to  this  plea,  the 
plaintiff  in  his  replication  alleges  certain  facts,  which  bring 
the  service  of  the  defendant  Charles  Napier  under  the  Queen 
of  Portugal,  upon  the  occasion  in  question,  within  the  restrictions 
of  the  statute  59  Geo.  III.  c.  69,  s.  2,  generally  known  by  the 
name  of  the  Foreign  Enlistment  Act ;  and  to  this  replication 
the  defendant  demurred. 

We  think  it  is  perfectly  clear,  that,  except  for  the  facts  intro- 
duced by  the  replication,  the  plea,  standing  alone  and  unanswered, 
would  be  a  conclusive  bar  to  the  plaintiff's  right  of  action.  The 
sentence  of  a  foreign  Court  of  competent  jurisdiction,  condemning 
a  neutral  vessel  taken  in  war,  as  prize,  is  binding  and  conclusive 
on  all  the  world  ;  and  no  English  court  of  law  can  call  in  ques- 
tion the  propriety,  or  the  grounds,  of  such  condemnation.  It  is 
sufficient  to  refer  to  the  case  of  Hiighes  v.  Cornelius  and  others  (i) 
as  a  decisive  authority  on  that  point.  It  follows  that  after  the 
sentence  of  the  Court  of  Lisbon,  it  cannot  be  controverted  in 
this,  or  any  other  English  Court,  that  the  steam  vessel  was 
rightly  taken  by  the  Queen  of  Portugal  as  prize,  and  that  all  the 
property  of  the  plaintiffs  therein  became,  by  such  capture  and 
condemnation,  forfeited  to  the  Queen,  and  vested  in  her. 

But  the  plaintiffs  contend  that  the  replication,  by  the  facts 
therein  disclosed,  shews  that  the  service  of  the  defendant  Charles 
Napier  under  the  Queen  of  Portugal,  by  virtue  of  which  service 
alone  he  justifies  the  seizing  of  the  steam  vessel,  is  made  illegal 
by  an  English  statute,  viz.  the  statute  59  Geo.  III.  c.  69,  and 
that  such  illegality  of  the  service  prevents  him  from  making 
any  justification  under  the  Queen  of  Portugal,  and  renders  *him       [  *796  ] 

(1)  Sir  T.  Baym.  473. 
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DoBREE  liable  to  all  the  damages  which  the  plaintiffs  have  sastained  by 
napirr.  reason  of  the  seizure.  And  whether  the  conclusion  which  the 
plaintiffs  draw  from  these  premises  is  the  just  conclusion  or  not, 
is  the  question  between  these  parties.  The  seizure  by  the  Queen 
of  Portugal  must  be  admitted  to  be  justifiable ;  no  objection  can 
be  taken  against  the  forfeiture  of  the  property  in  this  vessel  to 
the  Queen,  under  the  sentence  of  condenmation.  The  plaintiffs, 
therefore,  in  contemplation  of  law,  have  sustained  no  legal  injury 
by  reason  of  the  seizure.  Again  no  one  can  dispute  the  right 
of  the  Queen  of  Portugal,  to  appoint  in  her  own  dominions,  the 
defendant  or  any  other  person  she  may  think  proper  to  select,  as 
her  officer  or  servant,  to  seize  a  vessel  which  is  afterwards  con- 
demned as  a  prize ;  or  can  deny,  that  the  relation  of  lord  and 
servant,  de  facto,  subsists  between  the  Queen  and  the  defendant 
Napier.  For  the  Queen  of  Portugal  cannot  be  bound  to  take 
any  notice  of,  much  less  owe  any  obedience  to,  the  municipal 
laws  of  this  country.  Still,  however,  notwithstanding  the  loss 
by  seizure  is  such,  as  that  no  court  of  law  can  consider  it  an 
injury,  or  give  any  redress  for  it ;  and  that  the  service  and 
employment  of  the  defendant  is  a  service  and  employment  de 
facto  ;  the  plaintiffs  contend  they  can  make  the  servant  respon- 
sible for  the  whole  loss,  only  by  reason  of  his  being  obnoxious  to 
punishment  in  this  country,  for  having  engaged  in  such  service. 
No  case  whatever  has  been  cited  which  goes  the  length  of  this 
proposition ;  the  authorities  referred  to  establishing  only,  that 
where  an  act  prohibited  by  the  law  of  this  country  has  been 
done,  the  doer  of  such  illegal  act  cannot  claim  the  assistance 
of  a  court  of  law  in  this  country  to  enforce  such  act,  or  any 
benefit  to  be  derived  from  it,  or  any  contract  founded  upon  it. 
To  the  full  extent  of  these  authorities,  we  entirely  accede ;  but  we 
[  *7D7  ]  cannot  consider  the  law  to  be,  that  *where  the  act  of  the  prin- 
cipal is  lawful  in  the  country  where  it  is  done,  and  the  authority 
under  which  such  act  is  done  is  complete,  binding,  and  unques- 
tionable there,  the  servant  who  does  the  act  can  be  made  respon- 
sible in  the  courts  of  this  country  for  the  consequence  of  such  act, 
to  the  same  extent  as  if  it  were  originally  unlawful,  merely  by 
reason  of  a  personal  disability  imposed  by  the  law  of  this  country 
upon  him,  for  contracting  such  engagement.    Such  a  construction 
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would  effect  an  unreasonable  alteration  in  the  situation  and      Dobbke 

rights  of  the  plaintiffs  and  the  defendant.     The  plaintiffs  would,      napibb. 

without  any  merit  on  their  part,  recover  against  the  servant  the 

Talue  of  the  property  to  which  they  had  lost  all  claim  and  title 

by  law  against  the  principal ;  and  the  defendant,  instead  of  the 

measure  of  punishment  intended  to  be  inflicted  by  the  statute 

for  the  transgression  of  the  law,  might  be  made  liable  to  damages 

of  an  incalculable  amount.     Again,  the  only  ground  upon  which 

the  authority  of  the  servant  is  traversable  at  all  in  an  action  of 

trespass,  is  no  more  than  this  ;   to  protect  the  person  or  property 

of  a  party  from  the  officious  and  wanton  interference  of  a 

stranger,  where  the  principal  might  have  been  willing  to  waive 

his  rights.    It  is  obvious  that  the  full  benefit  of  this  principle 

is  secured  to  the  plaintiffs  by  allowing  a  traverse  of  the  authority 

de  facto,  without  permitting  them   to  impeach  it  by  a  legal 

objection  to  its  validity,  in  another  and  foreign  country.     And 

we  think  there  is  no  material  difference  between  the  third  and 

the  first  and  second  special  pleas  on  this  record.    For  as  we  hold 

that  the  authority  of  the  Queen  of  Portugal  to  be  a  justification 

of  the  seizure  *'  as  prize,"  there  is  as  little  doubt  but  that  she 

might  direct  a  neutral  vessel  to  be  seized  when  in  the  act  of 

breaking  a  blockade  by  her  established,  which  is  the  substance 

of  the  first  special  plea,  or  of  supplying  warlike  stores  to  her 

*enemies,  which  is  the  substance  of  the  second.     We  there-       [  *7»»  ] 

fore  give  judgment  on  the  first   three   special  pleas,   for   the 

defendants. 

As  the  determination  on  these  pleas  in  effect  decides  the  main 
question  in  the  cause  in  favour  of  the  defendants,  it  becomes 
unnecessary  to  consider  the  special  pleas  which  are  fifthly 
pleaded  by  each  defendant,  and  to  which  the  plaintiffs  have 
demurred,  except  so  far  as  the  costs  of  those  pleas  may  be 
concerned  in  the  inquiry. 

By  the  fifth  plea,  the  defendants  set  up  on  their  part,  as  a  bar 
to  the  plaintiff's  right  of  action,  certain  facts  and  circumstances 
from  which  it  appears  that  the  plaintiffs  had  themselves  been 
guilty  of  a  violation  of  the  statute  59  Geo.  III.  c.  69,  whereby 
the  steam  vessel  ''  became  and  was  forfeited  to  his  Majesty.'* 
Now  one  of  the  objections  taken  to  this  plea  was,   that  the 

48—2 
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DoBRBE      defendants  shew  no  aathority  to  seize  the  vessel.    And  we  are 

Napibb.      of  opinion  that  the  plea  is  insufficient  upon  this  ground.     No 

case  can  be  cited  in  which  a  justification  in  trespass  is  made 

under  the  right  of  another  person,  without  alleging  an  aathority 

from  the  principal,  under  whose  right  the  act  complained  of  was 

committed.    If  the  defendant  justifies  breaking  a  close,  on  the 

ground  that  it  is  the  freehold  of  another,  he  is  bound  to  state 

that  he  did  so  enter,  by  the  command  and  as  the  servant  of  the 

owner  of  the  close :  Chambers  v.  Donaldson  (i).    So  where  a  man 

justifies  seizing  a  heriot,  where  the  property  is  in  the  lord  of  the 

manor,  he  shews  his  authority  from  the  lord.    For  in  these,  and 

similar  cases,  non  constat  that  the  party  entitled  would  have  ever 

insisted  on  his  right,  and  there  can  be  no  reason,  if  he  thinks 

proper  to  waive  it,  why  a  stranger  should  justify  himself  in 

[  *799  ]       standing  in  his  place.      The  ^case  of  Wilkins  and  others  v. 

Despard  (2)  has  been  cited  as  an  authority  to  shew,  that  where 

a  ship  has  been  forfeited  by  breach  of  the  provisions  of  an  Act 

of  Parliament,  the  owner  cannot  maintain  trespass  against  the 

party  seizing  it,  although  the  latter  do  not  proceed  to  condemna- 

tion ;  for  as  it  is  said  by  the  Court,  by  the  forfeiture  the  property 

is  devested  out  of  the  owner.     But  the  plea  in  that  case  will  be 

found  to  stand  clear  of  the  objection  urged  against  that  which 

is  now  under  consideration.    In  the  case  cited,  the  plea  alleges 

that  the  defendant  ''seized  the  ships  as  forfeited  to  the  use  of  his 

Majesty  and  of  himself  the  defendant."    The  defendant  therefore 

was  not  a  stranger,  but  had  authority  to  seize  in  right  of  himself 

as  to  part  of   the  ship.      Here  the  forfeiture  is  given  to  his 

Majesty  only ;   and  the  plea  is  so  far   from  stating  that  the 

defendant  was  authorised  by  his  Majesty  to  seize,  that  it  does 

not  even  state  that  it  was  seized  for  the  use  of  the  King,  or  even 

as  forfeited.     Upon  this  ground  we  think  the  judgment  of  the 

Court  of  the  plea  fifthly  pleaded  by  each  of  the  defendants  must 

be  against  the  defendants. 

Upon  the  whole,  the  general  judgment  of  the  Court  is  for  the 

defendants. 

Judgment  for  defendants. 

(1)  10  R.  R.  43r>  (11  East,  65).  (2)  2  B.  R.  559  (5  T.  R.  112). 
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CASES    AT    NISI    PRIUS. 


WHITEHEAD  v.  SCOTT.  isso. 

Dee.  11. 
(1  Moody  &  Robinson,  2.)  

In  ti'over  for  a  written  document,  the  plaintiff  may  prove  the  nature 
and  description  of  the  document  by  secondary  evidence,  though  the  i^  ^  J 

defendant  offers  to  produce  it. 

A  party  has  a  right  to  call  for  and  have  read,  a  letter  making  a 
demand  on  the  other  party,  for  the  purpose  of  proving  the  demand, 
though  the  counsel  for  the  other  party  offers  to  admit  the  demand.  The 
statement  of  facts  in  such  a  letter  is  not  evidence  of  the  facts,  but  only  of 
their  having  been  communicated  to  the  other  side. 

Trover  for  a  deed. 

The  plaintiff's  counsel,  in  proving  his  case,  asked  of  a  witness 
the  description  and  contents  of  the  deed  without  calling  for  it. 

F.  Pollock,  for  the  defendant,  offered  to  produce  the  deed, 
and  contended  that  the  plaintiff  must  put  it  in,  though  no  notice 
to  produce  was  necessary. 

Lord  Tenterden,  Gh.  J. : 

Not  at  all.  They  have  a  right  to  go  on  with  their  case :  you 
may  produce  it  as  your  evidence.  It  was  so  decided  in  a  case 
before  Sir  James  Mansfield. 

A  letter,  said  to  be  a  demand  of  the  deed,  was  called  for  by 
the  plaintiff.  F.  Pollock  for  the  defendant  refused  to  produce  it, 
but  offered  to  admit  the  demand  and  said  that  the  plaintiff  was  not 
entitled  to  put  in  the  letter  for  the  purpose  of  having  his  own 
statement  of  facts  read,  and  that  he  had  known  Lord  Ellen- 
borough  refuse  to  have  a  party's  own  letters  read  in  such 
circumstances. 

Lord  Tenterden,  Ch.  J. : 

The  plaintiff  has  a  right  to  have  the  letter  read  as  notice  to 
the  defendant.  It  will  not  be  evidence  of  any  statement  in  it« 
but  only  that  the  defendant  was  informed  so. 

Verdict  for  the  defendant. 
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18.HI,  DOYLE    V.    DALLAS  (1). 

_L'  (1  Moody  &  Robinson,  48—56.) 

We$tmin9ttr.  ^  ship,  being  wrecked,  was  sold  by  the  owner  and  master,  and  soon 

[  ^S  ]  afterwards  got  off  by  the  purchaser  and  repaired,  though  at  a  great 

expense. 

The  owner  cannot  treat  this  as  a  total  loss,  unless  the  sale  at  the 
time,  in  the  exercise  of  a  sound  judgment,  appeared  most  beneficial 
for  all  parties. 

If  the  ship  was  likely  to  be  repairable,  so  as  to  come  to  England  with 
any  cargo,  so  as  upon  her  arrival  to  be  worth  the  sum  laid  out  on  her,  it 
cannot  be  treated  as  a  total  loss,  though  she  cannot  be  made  fit  to  carry 
the  cargo  originally  intended  for  her. 

Semble,  that  the  law  would  be  the  same  if  she  could  only  return  in 
ballast.  The  loss  of  the  voyage  cannot  make  a.  constructive  loss  of  the 
ship  on  a  time  policy  on  the  ship  only. 

Assumpsit  on  a  policy  of  insurance  at,  from,  and  to  any  port 
or  ports,  place  or  places  whatsoever,  for  the  space  of  a  year  from 
October  19th,  1827,  upon  the  ship  Triton ;  averring  a  total  loss, 
by  perils  of  the  sea. 

The  plaintiff  was  the  owner  and  master  of  the  ship  Triton, 
She  had  been  some  time  at  Monte  Video,  and  sailed  thence  to 
Buenos  Ayres,  and  arrived  there  in  the  outward  roads  on  the 
6th  of  October,  1828.  The  following  day  she  was  taken  by  a 
pilot  to  the  inner  roads,  and  anchored  there.  On  the  11th  it 
was  observed  that  she  did  not  swing  with  the  tide,  and  on 
examination  it  appeared  that  she  had  struck,  and  leaked  very 
fast.  Efforts  were  ineffectually  made  to  move  her  from  the 
place  where  she  was ;  and  the  cargo  was  almost  entirely  dis- 
charged ;  but  the  water  gained  so  fast  on  the  pumps  that  the 
ship  sunk  the  next  morning,  the  morning  of  October  12th,  and 
lay  on  her  side,  completely  under  water  at  high  tide,  but  partly 
above  water  at  low  tide.  Before  this  time  the  cargo  had  been 
almost  entirely  removed.  On  the  morning  of  the  12th,  the 
plaintiff,  without  going  first  to  the  vessel,  went  to  Lloyd's  agent 
at  Buenos  Ayres,  to  give  notice  of  abandonment ;  but  it  did  not 
distinctly  appear  whether  such  notice  was  actually  given.  On 
[  ^49  ]  the  13th,  the  ship  *was  surveyed  by  some  captains  of  shipa 
approved  by  the  plaintiff  and  by  Lloyd's  agent  at  Buenos  AyrsB, 
who  went  on  board  at  low  water,  and  they  advised  that  she  should 

(1)  Cp.  Khiyhi  V.  Faith  (IS^iO)  \b  Q.  B.  649.  19  L.  J.  Q.  IJ.  509. 
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be  sold,  on  the  groand  that  the  expense  of  raising  her,  especially  doyle 
as  she  had  a  great  weight  of  coals  and  ballast  on  board,  and  the  Dallas. 
tides  and  weather  very  uncertain,  would  probably  be  more  than 
she  was  worth.  Accordingly  on  the  18th,  her  hull  and  masts 
and  some  coals,  and  a  few  other  articles  left  on  board  (her 
principal  stores  and  tackle  having  been  removed)  were  sold  for 
660  dollars  currency.  Her  rudder,  rigging,  and  other  tackle 
were  also  sold  for  the  sum  of  4,540  dollars  currency. 

The  level  of  the  water  in  the  river  Plate  is  very  much  affected 
by  the  winds  which  blow  :  a  south-west  wind,  called  a  pampera, 
raising  the  water,  a  northerly  wind  depressing  it :  the  difference 
in  level  thus  occasioned  is  often. not  less  than  a  fathom.  On  the 
day  of  the  loss  there  was  a  south-west  wind,  and  this  continued, 
and  during  much  of  the  time  with  very  great  violence,  up  to  and 
after  the  time  of  the  sale  of  the  hulk .  It  changed  to  the  northward 
afterwards,  and  the  water  became  unusually  low  in  consequence. 
The  purchaser  took  advantage  of  this ;  and  the  vessel  being  in 
great  part  above  water  on  the  20th  by  reason  of  the  lowness  of 
the  river,  he  continued  to  get  her  much  lightened  at  low  water, 
and  to  float  her  at  the  rising  of  the  tide,  and  thus  to  remove  her 
and  anchor  her  nearer  the  shore. 

The  Triton  was  described  as  a  teak  vessel.  After  the  removal 
of  the  cargo,  at  the  time  of  the  accident,  little  was  left  on  board, 
except  about  ninety  ^tons  of  sand  ballast  and  forty  tons  of  coals.  [  *50  ] 
The  plaintiff  had  at  this  time  entered  into  a  contract  for  a  home- 
ward freight  of  hides,  by  which  he  would  have  netted  about 
1,200/.  After  the  Triton  was  raised,  it  was  found  that  she 
leaked  very  much  the  first  day,  but  the  leak  was  pretty  well 
subdued  after  that  time,  though  she  required  continual  pumping 
till  the  repairs  were  done.  On  examination,  it  appeared  that 
she  had  struck  upon  the  anchor  of  a  vessel  which  was  lying 
sunk ;  and  after  the  copper  was  stripped  off  to  repair  her,  it  was 
found  that  the  anchor  had  penetrated  a  streak  of  pine  in  her 
bottom,  of  which,  though  she  was  described  as  a  teak  ship,  there 
were  found  to  be  three.  The  pine  swelled  with  the  water ;  and 
by  this  means,  and  by  the  caking  about  the  leak  of  the  sand  and 
coals,  the  leak  was  much  diminished  from  its  original  extent, 
and  thus  the  ship  was  raised  in  the  manner  already  mentioned. 
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DoYLB       If  the  leak  had  been  made  in  teak,  which  is  a  hard  wood,  and 
Dallas      ^^^  ^^^  swell  in  water,  there  would  have  been  no  possibility  of 
floating  and  repairing  the  ship. 

The  value  of  the  Triton  before  the  accident  was  about  2,50(M. 
or  8,0002. ;  the  insured  value  was  2,500Z.  The  expense  of  raising 
her  was  about  2,000  dollars,  and  2,000  more  were  expended  in 
refitting  her  with  some  of  her  old  spars  and  tackle,  pumping  her 
and  keeping  her  afloat,  and  bringing  her  to  Ensenada,  a  small 
harbour  about  fifty  miles  from  Buenos  Ayres,  but  the  nearest 
place  at  which  she  could  be  repaired,  and  the  expense  of  the 
repairs  done  there  was  12,700  dollars.  They  had  not  there  the 
means  of  recoppering  her,  but  they  put  her  in  such  a  condition 
[  *5i  ]  that  she  sailed  to  Bio  Janeiro.  Some  ^further  repairs,  to  the 
amount  of  about  5,000  dollars,  were  done  there,  making,  in  all, 
an  expense  of  about  1,8502.  She  was  not  however  coppered^ 
which  would  have  cost  about  800/.  in  England.  Without  being 
coppered,  she  would  not  have  been  fit  to  carry  a  cargo  of  hides 
from  Buenos  Ayres  to  England ;  but  she  might,  after  being 
repaired  as  she  was,  have  sailed  to  England  in  ballast,  or  with 
some  sorts  of  cargo.  The  repairs  actually  made  enabled  her 
owners  to  use  her  as  a  coasting  vessel  at  Bio  Janeiro. 

The  vessel  was  sold  several  times  before  she  was  repaired  at 
Ensenada,  once  for  6,000  dollars ;  but  the  last  time,  after  the 
expending  of  the  first  4,000  dollars  in  raising  her  and  keeping 
afloat,  but  before  the  substantial  repairs  were  done,  she  was  sold 
for  8,200  dollars.  A  dollar  cuiTency  is  worth  a  little  more  than 
a  shilling  sterling. 

On  this  state  of  facts,  the  plaintiff  claimed  to  recover  for  a 
total  loss:  the  defendant  contended  that  it  was  a  partial  loss 
only,  and  paid  into  Court  a  sum,  as  he  represented,  sufficient  to 
cover  its  amount.  It  was  agreed  that  the  verdict  should  be  taken 
for  the  plaintiff,  if  the  loss  were  total ;  for  the  defendant,  if  partial : 
leaving  the  actual  amount  of  loss,  and  the  sufficiency  of  the 
payment  into  Court,  to  be  settled  in  that  case  by  a  reference. 

Sir  James  Scarlett,  in  opening  the  case  for  the  plaintiff,  had 
detailed  the  facts,  and  had  contended  that  the  plaintiff,  if  he 
acted  for  the  best,  and  as  he  would  have  done  for  his  own 
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interests  if  iminsaredy  was  entitled  to  treat  this  as  a  total  loss,       Doyle 
and  to  recover  in  the  action.  Dallas. 

F.  Pollock,  for  the  defendant :  [  52  ] 

There  is  no  abandonment  in  this  case ;  the  plaintiff's  right 
therefore  depends  entirely  on  the  question,  whether,  under 
the  circumstances,  he  was  at  liberty  to  treat  this  as  a  total  loss, 
and  to  sell  the  ship.  It  was  not,  in  fact,  a  total  loss,  for  the  ship 
is  now  in  existence,  and  sailing  about.  It  cannot  however  be 
disputed,  that  according  to  the  established  rules  of  law,  how- 
ever mischievous  in  this  respect  they  may  be,  there  may  be  a 
constructive  total  loss.  But  to  make  a  loss  of  this  description, 
there  must  exist  an  absolute  necessity  to  sell ;  if  not,  the  loss  is 
only  partial.  This  was  the  opinion  of  Dallas,  Ch.  J.  in  Maebuni 
T.  Leckiej  cited  in  Abbott  on  Shipping,  p.  6,  and  more  fully  stated 
in  a  report  of  the  trial  published  by  the  committee  of  Lloyd's. 
So  also  in  a  recent  case  of  Somes  v.  Sugi-ue  (i),  Tindal,  Gh.  J. 
said,  **  The  ship  must  be  sold  under  such  circumstances,  that 
any  man  of  prudent  and  sound  mind  would  feel  himself  capable 
of  taking  no  other  alternative  than  that  of  selling  the  ship.'* 
The  same  doctrine  was  held  in  Robertson  v.  Clarke  (2) ;  and  in 
Lile  V.  Royal  Exchange  Assurance  Company  (3),  where,  upon 
«iTor  from  a  judgment  of  C.  P.,  a  venire  de  novo  was  awarded, 
on  the  ground  that  the  necessity  of  the  sale  was  not  to  be 
inferred  from  the  facts  stated  on  the  special  verdict.  And 
in  analogy  to  these  decisions,  it  is  laid  down  in  Abbott  on 
Shipping,  p.  2,  that  the  authority  of  the  master  to  sell  the 
ship  only  exists  in  cases  of  extreme  necessity.  But  if  the 
iiuthority  of  the  master  is  generally  to  be  taken  thus  strictly, 
much  more  must  it  be  so  when  the  interests  of  underwriters 
•come  in  question ;  and  it  may  well  be  ^doubted,  whether  any  [  •53  ] 
•circumstances  justify  a  master,  who  is  also  owner  as  in  this 
•case,  in  converting  a  partial  into  a  total  loss.  A  mere  master 
may  act  for  the  benefit  of  all  parties ;  but  this  power  is  not,  as 
Against  the  underwriters,  to  be  intrusted  to  an  owner,  whose 
interests  are  opposed  to  theirs.    At  all  events,  such  a  transaction 

(1)  84  R.  E.  797  (4  Car.  &  P.  276).     •     (3)  23  R.  R.  591,  //.  (3  Br.  &  B. 

(2)  25  R.  R.  676  (1  Bing.  445).  151,  1/. 
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DovLB  muHt  be  very  strictly  watched.  In  the  preBent  case,  if  the  plain- 
DALLA8.  tiff  had  got  the  veseel  up,  (as  he  might  have  done,  for  the 
purchaser  did  so  two  days  afterwards,)  and  had  then  found  the 
expense  of  repairs  greater  than  the  vahie  of  the  ship  would  be 
when  repaired,  he  might  perhaps  have  been  entitled  to  treat  it 
as  a  total  loss :  but  he  was  not  justified  at  the  time,  and  under 
the  circumstances,  in  doing  so,  without  further  attempts  to  save 
her ;  and  the  fact,  that  she  was  almost  immediately  afterwards 
recovered,  and  is  now  in  service,  is  the  strongest  proof  that 
there  was  not  that  necessity  which  could  alone  justify  the  sale, 
for  expediency  is  not  sufficient.  He  then  proceeded  to  comment 
minutely  on  the  facts  of  the  case,  especially  as  to  the  short  time 
intervening  between  the  accident  and  the  sale,  and  the  amount 
of  expense  finally  incurred  by  the  purchasers. 

Sir  James  Scarlett  in  reply : 

Nothing  turns  on  the  fact  of  abandonment :  the  plaintiff  had, 
at  all  events,  a  right  to  treat  this  as  a  total  loss.  At  the  time 
of  the  sale  there  was  no  probability  that  the  ship  could  be 
raised ;  she  only  was  raised  in  consequence  of  an  unforeseen 
and  improbable  change  of  weather.  Even  after  she  was  raised, 
[  *54  ]  all  the  cuxumstances  shew  that  the  plaintiff  acted  rightly,  ^for 
more  than  1,800{.  was  actually  expended  on  her ;  and  even  now 
she  is  not  fit  to  come  to  England  with  a  cargo,  though  perhaps 
she  might  possibly  be  got  over  in  ballast.  Was  it  then  worth 
while  to  repair  her  at  such  an  expense?  If  not,  the  plaintiff 
acted  right  in  the  result :  at  all  events,  at  the  time  of  the 
sale,  he  exercised  a  sound  discretion ;  and  if  so,  he  is  entitled 
to  recover. 

Lord  Tenterden,  Ch.  J.,  in  summing  up  to  the  jury,  said: 

The  only  question  is,  whether  this  amounts  to  a  total  loss  ? 
The  ship  is  not  bodily  and  specifically  lost ;  but  circumstances 
may  have  occurred  which,  according  to  the  law  established  in 
cases  of  marine  insurance,  are  equivalent  to  a  total  loss.  I  think 
the  circumstances  in  this  case  will  have  that  effect,  if  at  the  time 
of  the  sale,  that  measure,  on  the  sound  exercise  of  the  best 
judgment,  appeared  most  beneficial  to  all  parties.    It  is  not 
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enough  that  the  owner  acted  honestly  in  the  sale,  and  intended       Dotle 
to  do  for  the  best:  the  underwriters  are  not  liable  unless  he      Dallas. 
formed  a  correct  judgment,  that  is  to  say,  the  best  and  soundest 
judgment  which  could  be  formed  under  the  circumstances  which 
then  existed.     Nothing  less  than  this,  in  my  opinion,  will  make 
a  total  loss,  while  the  ship  continues  in  existence. 

Now  the  correctness  of  this  judgment  would  depend  on  two 
circumstances  :  the  probability  of  being  able  to  raise  the  vessel 
at  all ;  and  the  power  of  repairing  her,  if  raised,  at  a  price 
rendering  it  worth  while  to  do  so.  With  respect  to  the  first  of 
these  questions,  the  sale  certainly  took  place  very  soon.  There 
seems  to  have  been  a  great  change  *in  the  level  of  the  water  [  *55  ] 
after  it ;  more  perhaps  than  could  have  been  anticipated  at  all, 
and  at  all  events  there  was  no  reason  for  expecting  it  so  soon. 
But  it  was  known  that  the  height  of  the  water  did  vary  greatly 
with  the  variation  of  the  winds  ;  and  I  think  that  on  the  day  of 
the  survey,  when  it  was  determined  to  sell  the  vessel,  it  must 
have  appeared  uncertain  whether  she  might  or  might  not  be 
raised.  But  assuming  that  she  would  be  so,  still  there  would 
be  the  question,  whether  it  was  worth  while  to  repair  her  ?  His 
Lordship  then  stated  the  evidence  as  to  the  expense  of  so  doing. 

Besides  this  evidence  of  expense,  it  is  proved,  that  after  all 
these  repairs  the  ship  still  was  unfit  to  sail  for  England  with  a 
cargo  of  hides,  such  a  cargo  as  the  plaintiff  had  contracted  for. 
I  do  not  think  that  circumstance  enough  to  justify  the  sale. 
The  underwriters  do  not  undertake  that  the  ship  shall  be  able 
to  carry  this  or  that  cargo.  If  the  ship  could  have  come  to 
England,  even  in  ballast,  I  think,  (certainly  with  any  cargo,)  so 
that  on  her  arrival  she  would  have  been  worth  the  money 
expended  on  her,  she  ought  to  have  been  repaired  for  the  pur- 
pose. The  loss  of  the  voyage  will  not,  in  my  opinion,  make  a 
constructive  total  loss  of  the  ship.  Some  cases  have  been  so 
decided ;  but  as  the  thing  insured  remained  in  specie,  I  do  not 
think  that  amounted  to  a  total  loss.  The  best  thing  for  the 
underwriters  must  be  done,  not  merely  for  the  owner ;  and  as 
they  indemnify  only  against  the  loss  of  the  ship,  the  loss  of  the 
voyage  would  not  injure  them.  Taking  all  the  circumstances  into 
consideration,  if  you  are  of  opinion  *that  the  plaintiff,  in  acting       [  *o6  ] 


764 


1831.     N.  P.     1  MOODY  &  ROB.  56. 


R.R. 


Doyle 

r. 
Dallar. 


as  he  did,  exercised  a  sound  judgment,  as  well  for  the  benefit  of 
the  underwriters  as  for  his  own  interest  as  owner,  and  did  what, 
at  the  time,  was  best  for  all  parties,  your  verdict  will  pass  for 
the  plaintiff ;  if  otherwise,  for  the  defendant. 

Verdict  for  the  defendant. 

In  Easter  Term  Sir  J.  Scarlett  moved  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  evidence;  but  the  Court 
refused  the  rule. 


1831. 
Feb.  la 


GuildhaU. 

[60] 


[♦61] 


LOVELOCK  V.  KING. 

(1  Moody  &  Bobinson,  60--62.) 

Where  work  is  undertaken  on  contract  at  a  given  price,  the  employer 
is  not  liable  to  any  greater  amount  by  consenting  to  alterations  from  the 
original  plan,  unless  he  is  either  expressly  informed,  or  must  necessarily, 
from  the  nature  of  the  work,  be  aware,  that  the  alterations  will  increase 
the  expense. 

Assumpsit  on  a  carpenter's  bill  for  alterations  in  a  house  of 
the  defendant. 

This  was  one  of  the  common  cases  in  which  work  was  originally 
undertaken  on  a  contract  for  a  fixed  sum,  and  alterations  subse- 
quently made,  on  which  the  plaintiff  claimed  to  abandon  the 
contract,  and  recover  a  measure  and  value  price  for  the  work 
actually  done.  The  original  contract  was  for  622.  108. :  there 
was  some  entirely  additional  work  done  under  a  separate  contract 
for  102. ;  and  there  were  considerable  alterations  and  departures 
from  the  original  plan,  which  there  was  the  usual  evidence  that 
the  defendant  had  seen,  and  had  not  objected  to,  and  in  some 
cases  that  he  had  expressly  approved  of  them.  Among  these  were 
the  alteration  and  enlargement  of  a  window,  which  were  proved 
to  have  occasioned  an  increased  expense  of  51.  The  defendant 
had  paid  821.  in  all :  the  plaintiff's  witnesses  stated  the  ^value 
of  the  whole  work  at  140{. ;  the  defendant's  witnesses  stated  it 
below  the  sum  actually  paid. 

Lord  Tbnterden,  Gh.  J.,  in  summing  up  to  the  jury,  observed 
that  the  case,  although  very  common  in  its  circumstances, 
involved  a  very  important  principle,  and  required  their  very 
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serious  consideration.  In  this  case,  as  in  most  others  of  the  Lovelock 
kind,  the  work  was  originally  andertaken  on  a  contract  for  kino. 
a  fixed  sum.  A  person  intending  to  make  alterations  of  this 
nature  generally  consults  the  person  whom  he  intends  to  employ, 
and  ascertains  from  him  the  expense  of  the  undertaking ;  and 
it  will  very  frequently  depend  on  this  estimate  whether  he  pro- 
ceeds or  not.  It  is  therefore  a  great  hardship  upon  him  if  he 
is  to  lose  the  protection  of  this  estimate,  unless  he  fully  under- 
stands that  such  consequences  will  follow,  and  assents  to  them. 
In  many  cases  he  will  be  completely  ignorant  whether  the 
particular  alterations  suggested  will  produce  any  increase  of 
labour  and  expenditure ;  and  I  do  not  think  that  the  mere  fact  of 
assenting  to  them  ought  to  deprive  him  of  the  protection  of  his 
contract.  Sometimes,  indeed,  the  nature  of  the  alterations  will  be 
such  that  he  cannot  fail  to  be  aware  that  they  must  increase  the 
expense,  and  cannot  therefore  suppose  that  they  are  to  be  done 
for  the  contract  price.  But  where  the  departures  from  the 
original  scheme  are  not  .of  that  character,  I  think  the  jury 
would  do  wisely  in  considering  that  a  party  does  not  abandon 
the  security  of  his  contract  by  consenting  that  such  alterations 
shall  be  made,  unless  he  is  also  informed  at  the  time  of  the 
consent  that  the  effect  of  the  alteration  will  be  to  increase  the 
expense  of  the  work.  In  the  ^present  case  it  is  not  pretended  [  *62  ] 
that  any  such  caution  was  given ;  and  it  does  not  appear  to  me 
that  any  of  the  alterations,  except  that  of  the  window,  the 
additional  cost  of  which  the  money  paid  is  enough  to  cover, 
were  of  such  a  nature  as  necessarily  to  import  an  increase  of 
expense.  The  question  however  is  entirely  for  the  jury;  and 
it  is  of  great  importance,  from  the  frequency  of  such  cases,  that 
they  should  adopt  a  correct  principle  in  its  decision. 

Verdict  for  the  defendant. 


WILLIAMSON  V.  INNE8.  iwi. 

May  18. 
(1  Moody  &  Robinson,  88—89.)  _. 


[See  this  case  reported  fro^  8  Bingham,  81,  n.,  in  84  B.  B. 
629,  n.] 


[88] 
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1831.  BATES  AND  Another  v.  T0DD(1). 

JuHfi  27. 
(1  Moody  &  Robinson,  106—107.) 

"  A  bill  of  lading  is  not  conclusive  between  the  shippers  of  the  goods, 

[  ^^  J  and  the  owners  of  the  ship;  but  the  owners  may  shew  that  less  goods 

than  specified  in  the  bill  of  lading  were  shipped,  the  master,  who  signed 
the  bill  of  lading,  having  been  misled  by  the  fraud  of  the  agent  of  the 
shippers. 

Assumpsit  against  the  owners  of  the  ship  Thames,  on  a  bill  of 
lading,  signed  by  the  master  at  Sincapore,  for  890  bags  of  pepper, 
to  be  delivered  to  the  plaintiffs  at  London. 

The  declaration  alleged,  that  the  plaintiffs  had  caused  to  be 
shipped  890  bags,  and  that  100  bags  were,  through  the  careless- 
ness and  negligence  of  the  defendant,  lost ;  and  in  another  count 
the  breach  alleged  was,  the  mere  non-delivery  of  the  100  bags. 
It  was  proved  that  only  790  bags  had  been  delivered,  and  freight 
for  that  amount  charged  and  paid. 

The  defence  was,  that  only  790  bags  were  in  fact  shipped,  and 
that  the  captain  had  been  induced  to  sign  the  bill  of  lading  for 
[  M07  ]  890  by  the  *fraud  of  an  agent  of  the  plaintiffs  at  Sincapore. 
And  evidence  was  offered  to  prove  this  defence.  The  plaintiffs 
were  the  original  owners  of  the  goods  which  were  shipped  by 
their  agent  on  their  account. 

Spankie,  Serjt.  for  the  plaintiffs,  contended  that  the  bill  of 
lading  was  conclusive,  and  estopped  the  defendant,  who  was 
owner  of  the  ship. 

TiNDAL,  Ch.  J.  said  he  was  of  opinion  that,  as  between  the 
original  parties,  the  bill  of  lading  is  merely  a  receipt,  liable  to 
be  opened  by  the  evidence  of  the  real  facts ;  and  left  the  question 
to  the  jury  whether  in  fact  890  bags,  or  only  790  were  shipped. 

The  jury  found  for  the  defendant  that  there  were  only  790 
bags,  and  that  the  fraud  had  been  committed  by  the  agent  of 
the  plaintiffs. 

(1)  See  the  same  principle  stated  (1871)  L.  R.  2  H.  L.  Sc.  128,  130. 
in  the  opinion  of  Lord  Chelmsford  and  see  Brown  v.  Powell  Cmtl  Co, 
in    Mclean    and   Hope    v.    Flrmiut/      (1875)  L.  R,  10  C.  P.  562.— R.  (\ 
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Leave  was  given  to  the  plaintiffs  to  move  to  enter  a  verdict 
for  the  value  of  the  100  bags ;  but  no  application  was  made  to 
the  Court. 


Bates 

r. 
Todd. 


GAEDNER  and  Another  v.  SALVADOR  (1). 

(1  Moody  &  Robinson,  116—118.) 

Where  by  means  within  the  reach  of  the  master  a  ship  can  be  so 
treated  as  to  retain  the  character  of  a  ship,  he  cannot  by  selling  her, 
even  bond  fide,  convert  the  average  into  a  total  loss,  but  the  underwriter 
are  entitled  to  have  those  means  used  on  their  account. 

Assumpsit  on  an  open  policy  of  insurance  for  1,000Z.  on  the 
ship  John,  at  and  from  Liverpool  to  Narva,  subscribed  by  the 
defendant  for  200/. 

The  declaration  stated  a  total  loss  by  perils  of  the  sea.  The 
defendants  pleaded  the  general  issue,  and  paid  into  Court  a  sum 
to  cover  an  average  loss,  the  sufficiency  of  which  it  was  agreed  at 
the  trial  should  be  settled  out  of  Court,  if  the  defendant  should 
succeed  in  establishing  his  right  to  treat  it  as  an  average  loss. 

It  appeared  in  evidence,  that  the  ship  sailed  from  Liverpool 
on  the  9th  of  September ;  that  she  afterwards  met  with  bad 
weather  ;  and  on  the  morning  of  September  the  28th  was  driven 
by  an  unknown  current  on  a  rock,  called  the  Thistle  Bock,  about 
twenty-eight  miles  from  Gottenburgh.  The  rock  penetrated  the 
bottom  of  the  ship,  and  made  very  large  holes  ;  it  became  neces- 
sary for  the  crew  to  leave  her  for  the  preservation  of  their  lives. 
The  captain  consulted  with  several  persons,  among  whom  was 
a  Mr.  Eibstem,  who  was  in  the  employ  of  the  agent  for  Lloyd's 
at  Gottenburgh.*  These  persons  were  all  of  opinion  that  the 
ship  was  a  complete  wreck ;  that  it  was  impossible  to  get  her 
off;  and  that  the  best  course  was  for  the  captain  to  sell  her  as 
she  lay.  She  was  accordingly  advertised  on  the  2nd  of  October, 
and  sold  on  the  4th  by  auction  for  a  sum  amounting  to  about 
182.  of  English  money,  her  stores  having  been  taken  out  and 
sold  ^separately.  It  further  appeared,  that  on  the  night  of  the 
Ist  or  on  the  morning  of  the  2nd  of  October  the  ship  had  floated 
from  the  Thistle  Bock  (in  consequence  of  her  ballast,  and  the 

(1)  Cp.  DoyJe  v.  Dallas,  p.  758  above. 


1831. 
Nov,  1. 

(ruildhaU, 
[116] 


[•117] 
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Gabdkeb  salt  with  which  she  was  loaded,  being  washed  through  her 
SALVADOB.  bottom)  to  a  distance  of  two  or  three  miles,  and  had  grounded 
between  two  rocks  on  the  island  of  Tomo.  From  this  sitaation 
the  mate,  with  about  twenty  men,  and  an  anchor  and  cable,  had, 
on  the  8rd  of  October,  endeavoured  for  about  six  hours  to  get 
her  off,  but  without  success. 

The  purchaser  of  the  ship  succeeded  in  getting  her  off  in  five 
days,  and  in  four  more  days  brought  her  to  Gottenburgh,  at  an 
expense  of  about  75/.  She  was  afterwards  repaired  at  a  cost  of 
about  800/.,  and  in  the  whole  cost  the  purchaser,  including  a 
sum  which  he  had  paid  for  her  stores,  &c.  about  750/.  Her 
value  after  the  repairs  was  stated  to  be  about  1,200/. 

Baylby,  B.,  to  the  jury  : 

The  question  in  this  case  is,  whether  you  are  satisfied  that 
there  has  been  a  total  loss  by  perils  of  the  sea.  I  know  of  no 
such  head  of  insurance  law  as  loss  by  sale.  If  the  situation  of 
the  ship  be  such,  that  by  no  means  within  the  master's  reach 
it  can  be  treated  so  as  to  retain  the  character  of  a  ship,  then  it 
is  a  total  loss.  If  the  captain,  by  means  within  his  reach,  can 
make  an  experiment  to  save  it  with  a  fair  hope  of  restoring  it  to 
the  character  of  a  ship,  he  cannot  by  selling  it  turn  it  into  a  total 
loss.  If  she  be  in  a  situation  such  that  by  means  which  the 
captain  could  reasonably  use  she  could  not  be  brought  to  retain 
[  *i  18  ]  the  character  of  a  ship,  it  is  a  total  loss.  *Bona  fides  in  the  captain 
will  not  decide  the  question ;  for  if  he  sells  erroneously  what  is 
entitled  to  the  character  of  a  ship,  though  he  thinks  it  a  wreck, 
it  will  not  do. 

Cases  of  this  kind  should  be  looked  at  with  caution ;  the  persons 
about  the  ship  may  have  an  interest  in  having  a  ship  sold  as  a 
wreck. 

The  ship  here  was  ultimately  rescued.  If  the  means  by  which 
this  was  done  were  within  the  captain's  reach,  the  underwriters 
have  a  right  to  say,  "  You  ought  to  have  employed  them  on  our 
account." 

The  jury,  of  whom  eleven  were  special  jurors,  found  for  the 
defendant. 
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In  the  next  Term  Williams  moved  the  Court  of  Exchequer  for 

a  new  trial,  on  the  ground  that  the  verdict  was  against  evidence, 

but  the 

Rule  was  refused. 


Gahdker 
f. 

8ALVADd^. 


SMITH  V.  MATHEWS  (1). 

(1  Moody  &  Bobinson,  151—152.) 

Where  a  person  originates  false  reports  prejudicial  to  a  tradesman, 
and  being  called  on  by  the  employers  of  the  tradesman  to  examine  the 
matters  complained  of,  repeats  to  them  the  false  statements,  such 
statements  are  not  privileged  commimications. 

Case  for  slandering  the  plaintiff  in  the  way  of  his  trade. 

The  plaintiff  was  a  builder,  and  had  undertaken  and  executed  a 
contract  to  build  St.  John's  Charity  School  Booms,  Bermondsey. 
The  words  complained  of  imputed  to  the  plaintiff  that  he  had 
used  red  pine  timber,  an  inferior  sort  of  timber  to  that  which 
the  contract  required. 

The  defendant  pleaded  the  general  issue,  and  a  justification 
that  the  words  were  true. 

It  appeared  that  the  defendant,  who  was  in  the  same  business 
as  the  plaintiff,  had  made  a  tender  for  the  same  work,  and  during 
its  execution  had,  in  a  conversation  with  the  surveyor  of  the 
works,  made  a  statement  to  the  same  effect  as  that  complained 
of.  After  this,  reports  having  reached  the  committee  appointed 
to  superintend  the  charity  and  the  plaintiff  that  inferior  timber 
was  used,  the  plaintiff  suspended  the  work  and  demanded  an 
enquiry.  The  committee  instituted  one,  and  employed  the 
defendant  to  survey  and  report.  He  did  so,  and  stated  that 
red  pine  timber  was  used,  and  this  was  the  statement  complained 
of  in  the  action. 

Evidence  was  offered  by  the  defendant  to  shew  the  truth  of  the 
statement,  and  it  was  also  contended  that  the  communication  was 
privileged. 

Lord  Ltkdhurst,  G.  B.  after  putting  the  question  to  the  jury 
whether  the  statement  were  true,  and  being  answered  in  the 

(1)  Cited  in  judgment  of  Pattbson,  J.  in  Griffiths  v.  Leuns  (1845)  7  Q.  B. 
61,  65.— B.  C. 
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Smith 

r. 

Mathewb. 


negative,  told  the  jury  that  if  they  believed  the  reports  originated 
T^ith  the  defendant,  and  that  what  he  had  said  produced  the 
enquiry,  the  communication  was  not  privileged.  If  they  believed 
it  originated  elsewhere,  and  that  the  defendant,  being  called 
on  to  report,  had  bond  fide  made  the  statement,  they  should 
find  for  the  defendant. 

Verdict  for  the  plaintiff.     Damages  5L  (i). 


1832. 
Feb.  22. 

efnildhall. 

[168] 


COLEMAN  V.  GIBSON  (2). 

(1  Moody  &  Xtobinson,  168—170.) 

A  party  to  whom  goods  to  the  amount  of  10/.  and  upwards  aie 
delivered,  subject  to  approval  under  a  parol  order,  must  refuse  to  accept 
them  in  a  reasonable  time ;  if  he  does  not,  he  is  to  be  treated  as  having 
accepted  3  hem. 

Assumpsit  for  goods  sold  and  delivered,  work  and  labour,  &c. 

The  action  was  brought  for  182.,  the  price  of  four  vats  ordered 
verbally  by  the  defendant  from  the  plaintiff.  An  order  for  five 
was  given  on  the  6th  of  January,  and  one  of  the  vats  was  delivered 
according  to  the  order  at  Messrs.  Seager  and  Evans,  distillers,  on 
the  11th,  another  on  the  19th,  and  two  more  on  the  24th.  On  the 
Wednesday  following  (January  26th)  the  defendant  went  to  the 
plaintiff  and  refused  to  take  the  casks,  and  the  fifth  was  accordingly 
not  delivered.  The  defendant  had  seen  them  on  the  19th,  and 
expressed  no  dissatisfaction  with  them,  but  ordered  the  plaintiff 
to  proceed.  The  refusal  was  on  the  ground  of  bad  quality^  and 
that  they  leaked.  As  to  this  there  was  contradictory  evidence. 
It  appeared  that  it  was  usual  to  send  goods  of  this  kind  to  distillers 
to  be  seasoned,  as  had  been  done  in  this  instance.  The  vats  were 
never  returned. 


WiUia7n8,  for  the  defendant,  contended  that  the  defendant 

[  *169  ]      could  not  be  charged  with  these  goods,  ^there  being  only  a  parol 

order,  and  no  acceptance.    The  stat.  9  Greo.  lY.  c.  14,  s.  7,  has 


(1)  See  and  compare  Pattison  y. 
Jrniei,  32  R.  B.  490  (8  B.  &  C.  578). 
— R.  C. 


(2)  See  Sale  of  Ooods  Act,  1893 
(66  &  57  Vict.  c.  71),  s.  18,  Bole 
4  (6).— R.  C. 
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extended  the  provisions  of  the  Statute  of  Frauds  to  such  a  case  Colemak 
as  the  present.  The  plaintiff,  therefore,  must  shew  an  acceptance,  gibsov. 
and  this  must  not  be  a  taking  them  merely  for  trial,  with  a  right 
still  to  object  to  them  as  not  merchantable.  Here,  though  they 
were  delivered  according  to  the  order  of  the  defendant,  it  was 
with  a  view  to  ascertaining  their  quality,  and  he  still  had  a 
right  to  refuse  them :  the  mere  fact,  therefore,  that  they  were 
not  actually  returned,  but  continued  on  the  premises  of  Messrs. 
Seager,  will  not  convert  this  into  an  acceptance.  In  fact  he 
did  complain  of  their  quality,  and  refuse  them.  That  the  mere  ' 
fact  of  the  receipt  of  the  goods  by  a  party  named  by  the  buyer, 
does  not  amount  to  an  acceptance  of  them  by  him,  is  clear 
from  Hoive  v.  Palmer  (i)^  Hanson  v.  Annitage  (2),  and  Astey  v. 
Emery  (3) :  in  the  former  of  which  it  was  expressly  laid  down 
that  there  could  be  no  actual  acceptance  so  long  as  the  buyer 
continued  to  have  a  right  to  object  either  to  the  quantum  or 
quality  of  the  goods. 

Lord  Tentebdrn,  Gh.  J. : 

The  defendant  is  bound  to  object  to  receive  the  casks  within  a 
reasonable  time :  and  it  will  be  a  question  for  the  jury  whether 
he  did  so.  It  appears  that  it  is  usual  for  articles  of  this  kind  to 
be  sent  to  a  distiller's,  as  in  this  case,  to  be  seasoned  before  they 
are  taken  to  the  publican's.  This  would  give  the  defendant  an 
opportunity  of  ascertaining  the  quality  of  the  goods,  and  he  would 
be  entitled  to  time  for  this  ^purpose.  But  allowing  him  this,  he  [  *170  ] 
must  determine  in  a  reasonable  time;  and  if  he  lets  it  elapse 
without  objection,  I  think  he  must  be  considered  as  having 
accepted.  The  refusal  in  this  case  was  certainly  made  soon  after 
the  delivery  of  the  last  two  casks,  and  the  question  may  perhaps 
be  different  as  to  them  and  as  to  those  delivered  before:  they 
are  to  be  treated  in  this  respect  as  separate  items.  The  jury 
will  have  to  consider  whether  the  defendant  signified  his  objec- 
tion to  all  or  any  of  the  casks  in  a  reasonable  time :  for  all 
which  were  not  so  objected  to  the  plaintiff  will  be  entitled  to 

(1)  3  B.  &  MdL,  321.  (3)  16  B.  B.  460  (4  M.  &  S.  262). 

(2)  24  B.  B.  478  (5  B.  &  Aid.  o57)i 
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a  verdict,  unless  the  jury  should  be  of  opinion  that  the  casks 
were  really  unfit  for  use.  If  they  were,  they  are  no  compliance 
with  the  order. 

Verdict  for  the  plaintiff  for  the  whole  amount. 


1832. 


[173] 


[  M74  ] 


HARRIS  V.  JONES. 

(1  Moody  &  Eobinson,  173—176,) 

A  general  coTenant  to  repair  is  satisfied  by  the  lessee  keeping  the 
premises  in  substantial  repair ;  a  literal  performance  of  the  coTenant 
is  not  to  be  required. 

Where  the  jury  have  incorrectly,  and  contrary  to  the  Judge's 
direction,  found  for  the  defendant,  the  Court  will  not  grant  a  new  trial 
to  enable  the  plaintiff  to  recover  nominal  damages  only. 

This  was  an  action  brought  by  lessor  against  lessee  on  a 
covenant  to  repair  contained  in  a  lease,  by  which  plaintiff 
demised  a  messuage  to  the  defendant  for  six  years,  from  the 
29th  of  September,  1824.     Bent,  fifty  guineas  per  annum. 

The  words  of  the  covenant  were,  that  '^  he,  (the  defendant,) 
his  executors,  &c.  should  and  would,  at  his  and  their  costs  and 
charges,  at  all  times  during  the  term,  well  and  sufficiently  repair, 
uphold,  support,  amend,  pave,  &c.,  and  keep  the  premises  with 
the  appurtenances,  and  all  roofs,  walls,  party-walls,  sewers, 
&c.  &c.,  and  all  doors,  locks,  &c.,  marble  and  other  chimney 
pieces,  slabs,  coverings,  glazed,  and  sash  windows,  shutters,  &c., 
rails  and  all  and  every  improvement,  fixtures,  articles,  and 
things  which  then  were  or  at  any  time  during  the  term  should 
be  fixed,  &c.,  by  and  with  all  and  all  manner  of  needful  and 
necessary  reparations,  cleansings,  and  amendments  whatsoever ; 
and  the  said  premises,  with  the  appurtenances,  and  all  the  said 
fixtures,  articles,  and  things  so  being  well  and  sufficiently 
repaired,  upheld,  supported,  and  paved,  cleansed,  painted, 
emptied,  and  kept,  should  and  would,  at  the  expiration  of  the 
said  term,  yield  and  deliver  up  to  the  said  plaintiff,  his 
^executors,  administrators,  and  assigns,  in  good  and  substantial 
repair  and  condition.'*  There  was  also  a  covenant  for  painting 
the  outside  of  the  wood  and  iron-work  every  third  year,  and  the 
inside  in  the  fifth  year  of  the  term. 
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The  breaches  assigned  were,  first,  that  the  defendant,  daring  habbis 
the  term,  and  until  the  determination  thereof,  suffered  and  jonbs. 
permitted  the  premises,  with  the  appurtenances,  and  the  roofs, 
walls,  &c.  (following  the  words  of  the  covenant),  and  the 
improvements,  fixtures,  articles  and  things  during  the  term 
fixed,  &c.,  to  continue,  and  the  same  were  ruinous,  prostrate, 
fallen,  in  bad  order,  repair,  and  condition,  and  in  great  decay 
for  want  of  needful,  &c.  repairing,  &c. — ^and  that  the  defendant, 
at  the  expiration  of  the  term,  left  the  premises  so  as  last  afore- 
said, ruinous,  prostrate,  &c.  and  in  bad  order,  &o.  and  in 
great  decay.  Second  breach,  that  defendant  did  not  paint  the 
outside  wood  and  iron-work  every  third  year,  nor  the  inside  in 
the  fifth  year. 

Pleas,  traversing  the  breaches. 

The  defendant  began,  and  gave  general  evidence,  that  from 
time  to  time  during  the  term  he  laid  out  money  in  repairing 
the  house;  he  also  called  general  evidence  to  shew,  that  the 
premises  were  in  better  repair  at  the  end  of  the  term  than  at 
the  beginning ;  and  that  at  the  end  of  the  term  they  were,  in 
what  some  of  the  witnesses  called,  "  tenantable  repair." 

The  plaintiff,  on  the  other  hand,  called  witnesses,  who  said 
the  premises  were  not  in  good  repair,  and  pointed  out  specific 
instances  of  want  of  repair  in  different  parts  of  the  premises. 
The  instances  given  (separately  taken)  were  not  of  any  *con-  [  ♦175  ] 
siderable  importance,  (such  as  the  non-repair  of  a  skylight, 
the  glass  of  which  was  broken,  and  which  the  witness  swore 
it  would  cost  408.  to  put  in  repair, — also  some  iron  rails, 
tiling  and  coping,  &c.;)  the  whole  sum  sought  to  be  recovered 
was  about  202. 

There  was  no  evidence  of  the  painting  in  the  fifth  year. 

Tn^DAL,  Gh.  J.  told  the  jury,  the  question  for  them  was, 
whether  the  covenants  had  been  really  and  substantially  com- 
plied with  ?  for  that,  in  cases  of  this  nature,  it  was  hardly  to 
be  expected  that  a  strict  and  literal  performance  of  so  general  a 
covenant  (unless  where  the  language  pointed  to  any  particular 
matter)  could  be  proved.  The  words  at  the  end  of  the  latter 
member  of  the  covenant  (as  to  yielding  up  the  premises  at  the 
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Harris  end  of  the  term  "  in  good  and  sabstantial  repair  and  condition  **) 
JoKBs.  ^^^^  ^  ^  taken  as  giving  a  clue  to  the  meaning  of  the  general 
words.  The  defendant  was  only  bound  to  keep  up  the  house 
as  an  old  house,  not  to  give  the  plaintiff  the  benefit  of  new 
work ;  and,  upon  the  whole,  the  jury  were  to  say,  whether  the 
particulars  of  non-repair  enumerated  by  the  plaintiff's  witnesses, 
were  dilapidations  amounting  to  a  substantial  breach  of  the 
covenant ;  as  to  the  other  breach  of  covenant  (for  not  painting 
the  inside  in  the  fifth  year),  the  plaintiff  was  entitled  to  nominal 

damages. 

Verdict  for  defendant. 

[  176  ]  In  the  following  Term  Ltidlow,  Serjt.  obtained  a  rule  nisi 

for  a  new  trial,  on  the  ground  that  the  verdict  was  against 
evidence,  or  else  for  leave  to  enter  the  verdict  for  the  plaintiff* 
with  nominal  damages,  contending  that  the  plaintiff  was,  at  all 
events,  clearly  entitled  to  a  verdict  on  the  covenant,  for  not 
painting  the  inside  of  the  house  in  the  fifth  year. 

Wilde,  Serjt.  afterwards  shewed   cause,   and  Ludlow  was 
heard  in  support  of  his  rule. 

As  to  the  breach  for  not  repairing,  the  Chief  Justice  repeated 
the  observations  he  had  made  at  the  trial ;  and  as  to  the  other 
breach  (for  not  painting  in  the  fifth  year),  the  Chief  Justice 
said,  that  in  his  opinion  the  plaintiff  was  only  entitled  to 
nominal  damages,  and  had  the  jury  given  nominal  damages, 
he  should  at  the  trial  have  certified  under  the  statute  of 
Elizabeth ;  he  still  entertained  the  same  opinion  of  the  case. 
The  rule  must  therefore  apply,  according  to  which  the  Court 
is  not  in  the  habit  of  interfering  when  the  damages  are  below 
202.,  unless  in  the  case  of  a  misdirection  on  the  part  of  the  Judge. 
The  rest  of  the  Court  concurring,  the 

Rnle  teas  discharged. 
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BAUGH  V.  CRA.DOCKE.  i«32. 

May  14. 
(1  Moody  &  Eobinson,  182—183.)  - — 

Where  two  parties  in  dispute  have  one  attorney,  a  oommimication  by  "Wfw. 

one  to  him  in  his  common  capacity  is  not  privileged,  but  may  be  used         ^     -^  J 
by  the  other. 

This  was  an  action  by  the  indorsee  against  the  acceptor  of  a 
bill  of  exchange  for  602. 

The  defence  was,  that  the  bill  was  given  for  the  accommodation 
of  Shepherd,  the  drawer,  as  a  security  for  another  debt  due  from 
Shepherd  to  the  plaintiff,  for  which  he  had  a  cognovit  for  142L 
payable  202.  a  month,  and  that  it  was  agreed  that  the  first  three 
payments  under  the  cognovit  should  be  taken  as  payment  of  the 
bill ;  and  that  these  had  been  paid.  Baugh,  the  plaintiff,  had 
sued  Shepherd  for  the  original  debt,  and  when  the  cognovit  was 
given,  Binns,  the  attorney  of  Shepherd,  became  also  the  attorney 
for  the  plaintiff  Baugh  in  that  action,  and  had  the  management 
of  his  papers  therein. 

A  letter  was  put  in  by  the  defendant  from  Baugh  to  Binns  on  [  1B3  ]  ^ 
the  subject  of  one  of  the  instalments,  in  which  he  pressed  him  as 
his  attorney  to  get  payment  of  the  instalments,  and  complained 
of  his  backwardness  from  being  also  Shepherd's  attorney ;  and 
the  letter  contained  an  offer  alluding  to  the  mode  of  payment 
of  the  bill. 

Moody,  for  the  plaintiff,  objected  to  this  letter  being  read, 
inasmuch  it  was  written  to  Binns  in  the  character  of  attorney , 
and  was  therefore  a  privileged  communication. 

Sir  J,  Scadetty  contra  : 

The  letter  contains  an  offer  to  be  made  to  Shepherd,  and 
therefore  was  intended  to  be  used,  and  might  be  used  for  him. 

Pattbson,  J. : 

Yes.    It  is  not  a  communication  to  him  in  the  single  character 

of  plaintiff's  attorney;   I  cannot  shut  it  out  from  the  other 

party. 

Verdict  for  the  defendant. 
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1832.  BLAKE  V.  PILFOLD  (1). 

(1  Moody  &  Bobinson,  198—201.) 


fleeter, 
i[  198  ] 


A  letter  written  by  a  private  individual  to  a  public  officer*  com- 
plaining of  the  misconduct  of  a  person  under  him,  is  not  privileged  from 
disclosure  as  an  official  communication. 

But  if  made  hondjide  and  without  malice,  such  communication  is  not 
actionable  as  libellous,  though  some  of  the  charges  may  not  be  true. 

Case  for  a  libel  on  the  plaintifif  in  his  situation  of  guard  of  the 
Exeter  mail,  by  reason  of  the  publication  of  which  he  was  dis- 
missed from  that  situation.     Pleas,  not  guilty,  and  a  justification 
alleging  the  truth  of  the  libel. 
[  199  ]  The  libel  complained  of,  was  a  letter  written  and  directed  to 

Sir  Francis  Freeling,  chief  secretary  to  his  Majesty's  Postmaster- 
General,  by  the  defendant,  complaining  of  some  misconduct  of 
the  plaintiff  towards  the  defendant's  wife  in  a  journey  bj  the 
mail.     The  defendant  was  unconnected  with  the  post-office. 

On  the  handwriting  of  the  letter  being  proved,  Follett  pro- 
posed to  have  it  read.  This  was  objected  to  by  Coleridge  for  the 
defendant,  on  the  ground  that  it  was  a  privileged  communication 
made  to  a  public  officer,  and  that  such  public  officer  ought  not 
to  be  allowed  to  produce  it ;  and  he  cited  Home  v.  Bentinck  (2) ; 
Wyatt  V.  Gore  (3). 

Taunton,  J. : 

I  am  clearly  of  opinion  that  this  case  does  not  fall  within 
those  cited.  They  are  all  cases  of  communications  made  by  and 
between  ministers  and  officers  of  the  Government,  and  in  the 
course  of  the  discharge  of  a  public  duty  by  the  person  making 
the  communication.  Here  the  letter  is  written  by  a  private 
individual,  having  no  public  duty  in  writing  it.  If  this  were 
held  within  the  privilege,  any  person  might  make  the  most 
malicious  and  most  unfounded  complaints  with  impunity, 
provided  he  took  care  to  direct  his  letter  to  a  public  officer. 

(1)  See,  for  a  full  consideration  of  (2)  22  £.  B.  748  (8  Price,  225  ;    2 

the  cases,  Coxhead  v.  Richards  (1846)  Brod.  &  B.  130). 

2  C.  B.  569,  15  L.  J.  C.  P.  278.—  (3)  Holt,  N.  P.  299 ;    1  Btarkie, 

B.  C.  Evid.  106. 
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The  letter  was  then  read,  and  evidence  was  given  by  the       blakb 
defendant  to  prove  the  plea  of  justification.  Piltold. 

In  summing  up,  Taunton,  J.,  after  going  over  the  evidence, 
and  observing  that  there  was  no  evidence  *to  support  the  special  [  *200  ] 
pleas,  except  those  which  were  confined  to  the  charge  of 
drunkenness,  and  that  upon  that  point  the  evidence  was  con- 
tradictory, said,  You  must  consider  the  evidence  offered  by  the 
defendant  with  reference  to  the  issue  raised  on  the  plea  of  not 
guilty.  Generally,  where  one  man  publishes  libellous  matter 
of  another,  the  law  will  presume  malice  in  the  writer,  and  the 
plaintiff  will  be  enabled  to  recover,  without  giving  any  proof 
of  a  malicious  motive  in  the  defendant.  But  there  are  certain 
cases  in  which  communications  are  (what  the  law  terms) 
privileged,  and  where  the  occasion  on  which  the  communication 
is  made  rebuts  the  inference  of  malice.  In  such  a  case  a 
plaintiff  cannot  support  an  action  for  the  publication  of  the 
matters  so  communicated,  without  giving  evidence  from  which 
a  jury  may  come  to  the  conclusion  that  the  defendant  was 
actuated  by  malicious  motives.  I  allude  to  the  occasions  where 
a  man,  on  being  applied  to,  gives  a  character  of  a  servant,  or 
where  he  gives  confidential  advice,  or  where  the  occasion  of  the 
communication  is  such  as  prima  facie  affords  an  excuse  for 
making  it.  In  all  these  cases  a  plaintiff  must  give  evidence 
of  express  malice.  And  I  am  of  opinion  that,  in  contemplation 
of  law,  the  present  is  an  occasion  in  which  the  letter  would  be 
excusable  if  the  defendant  was  actuated  by  no  malicious  motive. 
This  communication,  then,  if  founded  on  facts  stated  by  Mrs.  P. 
to  her  husband,  and  made  in  good  faith,  with  a  belief  of 
its  truth, — not  an  idle  or  groundless  belief,  but  one  for  which 
there  was  reasonable  and  probable  cause, — would  be  justifiable, 
although  it  might  ultimately  turn  out  that  some  of  the  facts 
were  not  strictly  *true.  But  if  the  letter  was  written  by  the  [  •201  ] 
defendant  without  a  reasonable  and  probable  cause, — without 
proper  caution,  and  a  well-founded  belief  of  the  facts  com- 
municated,— or  if  the  statement  be  overcharged  and  exaggerated, 
or  the  facts  distorted, — these  circumstances  would  be  indications 
of  malice,  and  would  render  the  action  maintainable. 
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lB.B. 


Blake 

PiLFOLD. 


If,  then,  (applying  the  law  as  I  have  stated  it  to  the  facts  of  the 
case)  you  think  the  letter  sent  to  Sir  F.  Freeling  by  the  defen- 
dant was  a  bond  fide  and  fair  communication,  you  will  find  your 
verdict  for  the  defendant ;  otherwise  for  the  plaintiff. 

Verdict  for  the  defendant. 


1832. 
Aug,  23. 


Lancaster, 

[213] 


[  ♦214  ] 


JENNEK,    Assignee    of    W.     Whitehouse,     v. 

CLEGG  AND  Others  (1). 

(1  Moody  &  Eobinson,  213—218.) 

A  tenant  holding  oyer  after  notice  to  quit  given  by  the  landlord,  is 
not  liable  to  a  distress,  without  some  eyidence  of  a  renewal  of  the 
tenancy. 

This  was  an  action  of  replevin. 

There  were  several  avowries,  justifying  the  distress  for  rent  in 
arrear.  The  avowries  which  were  ultimately  relied  upon  stated 
that  the  said  W.  Whitehouse,  and  one  S.  Whitehouse,  for  a  long 
time  before  and  on  the  1st  of  April,  1882,  and  thence  until  and 
at  the  time  when,  &c.  held  the  ''^premises  in  which,  &c.  as  tenants 
to  the  defendants  at  and  under  the  yearly  rent  of  3702.,  payable 
half-yearly  (each  half  year's  rent  to  be  paid  in  advance),  to  wit, 
on  the  1st  of  April  and  1st  of  October  in  every  year ;  and  because 
a  large  sum  of  money  of  the  rent  aforesaid,  to  wit,  &c.  for  the 
space  of  half  a  year,  commencing  on  the  1st  of  April,  1882,  on 
said  Ist  of  April,  1882,  and  thence  until  and  at  the  time  when, 
&c.  was  due,  &c.  from  &c.  to  &c.  they  the  said  defendants  well 
avow,  &c. 

To  these  avowries  the  plaintiffs  pleaded  in  bar  non  tenuerunty 
and  riens  in  arrear. 

The  facts  were,  that  in  March,  1880,  an  agreement  in  writing 
was  entered  into  between  the  defendants  and  the  Whitehouses, 
by  which  the  former  agreed  to  let,  and  the  latter  agreed  to  take 
the  premises  in  question  from  the  1st  of  April  then  next  for  one 
year,  and  from  and  after  the  expiration  of  that  term,  as  long  as 
the  parties  might  please,  at  the  rent  before-mentioned,  payable 
half-yearly  (the  half  year's  rent  to  be  payable  in  advance),  on 

(1)  Dist.  WilliaiM  v.  SHvtn  (1846)  9  Q.  B.  14. 
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the  days  before  mentioned ;  and  for  such  rent  in  advance  the      Jbnmbr 


V, 


landlord  was  to  have  a  right  to  distrain.  Cleoo. 

On  the  29th  of  September,  1831,  the  defendants  gave  the 
Whitehouses  notice  to  quit  on  the  1st  of  April  then  next. 

The  Whitehouses  did  not  quit  the  premises  on  the  1st  of 
April,  but  held  over,  and  whilst  they  did  so  (viz.  in  June,  1882), 
the  defendants  distrained  for  half  a  year's  rent,  due  (as  they 
contended)  on  the  1st  of  April,  1882,  in  advance,  in  respect  of 
the  half  year  commencing  on  that  day,  and  which  would  end 
1st  of  October,  1832.  All  the  *rent  for  the  two  years,  com-  [  •216  ] 
mencing  1st  of  April,  1830,  and  ending  1st  April,  1882,  had 
been  paid. 

Wightman  and  R.  C,  Hihlyard,  for  the  defendants,  contended 
that  the  landlord  had  a  good  right  to  distrain  for  the  rent,  which 
(by  anticipation)  became  due,  according  to  the  agreement,  on 
the  1st  of  April,  1882.  It  was  true  the  landlords  had  given 
notice  to  quit,  but  that  notice  they  had  waived  by  making  the 
distress.  And  as  to  the  tenants,  they  also  had  waived  it,  by 
remaining  in  possession  after  the  expiration  of  the  notice. 

F.  Pollock,  contra: 

If  the  argument  on  the  other  side  be  good,  it  would  shew  that 
if  the  tenants  remained  in  possession  any  part  of  a  single  day 
after  the  notice  to  quit  had  expired,  the  landlord  might  at  once 
distrain  for  the  whole  half  year's  rent ;  to  warrant  the  distress, 
it  must  be  shewn  that  there  was  a  holding  on  at  a  specified  and 
agreed  rent:   Hegan  v.  Johnson  (1). 

Parke,  J. : 

I  am  clearly  of  opinion  that  the  defendants  had  no  right  to 
distrain.  The  tenants  have  not  waived  the  notice  to  quit  by 
holding  over.  The  landlords  may  recover  the  double  value 
during  the  period  of  the  holding  over,  or  they  may  bring  an 
action  for  use  and  occupation,  and  recover  such  sum  as  a  jury 
think  proper  to  award;  but  they  cannot  distrain,  unless  they 
can  shew  an  agreement  between  the  parties  to  hold  on  at  the 

(1)2  Taunt.  148. 
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Jenner  old  rent.  The  point  has,  in  effect,  been  decided  in  a  case  tried 
Clboo.  before  Mr.  J.  Bayley ,  where  he  *ruled,  that  a  tenant  holding  over 
[  *216  ]       after  his  notice  to  quit  was  liable  in  an  action  for  use  and 

occupation  only  for  the  period  of  time  during  which  he  continued 

in  possession,  and  not  for  the  whole  half  year. 

Verdict  for  the  plaintiff's. 

Wightman  next  morning  {coram  Bolland,  B.),  moved  for, 
and  obtained  a  rule  to  shew  cause  why  the  verdict  should  not 
be  set  aside,  on  the  ground  of  a  misdirection  in  point  of  law 
on  the  part  of  the  learned  Judge,  before  whom  the  trial  had 
taken  place. 

In  the  course  of  Hilary  Term,  1838,  F.  Pollock  shewed 
cause  against  the  rule,  before  Parke,  J.  and  BoUand,  B.,  and 
contended,  that  the  mere  holding  over  by  the  tenant  for  two 
months  after  the  expiration  of  the  notice  to  quit  given  by  the 
landlord,  was  not  evidence  of  a  new  tenancy  at  the  old  rent,  and 
that  being  so,  the  defendants  could  not  legally  distrain.  The 
tenant  by  holding  over  was  a  wrong-doer,  and  might  have  been 
treated  as  such. 

It.  C.  Hildyard  and  Butt,  contra  : 

It  makes  no  difference  in  this  case,  that  the  rent  was  payable 
in  advance :  Buckley  v.  Taylor  (i),  Harrison  v.  Barry  (2) ;  fore- 
hand rent  may  be  distrained  for,  in  the  same  way  as  where  it  is 
due  by  effluxion  of  time.  The  tenants  in  the  present  instance 
[  *2i7  ]  cannot  "^contend  that  their  tenancy  was  determined  by  the  notice. 
It  is  settled  that  a  landlord  may  waive  his  notice,  by  accepting 
rent  due  after  the  expiration  of  the  notice,  by  recovering  such 
rent  in  an  action  of  use  and  occupation,  or  by  giving  a  second 
notice  to  quit  at  a  time  subsequent  to  that  mentioned  in  the 
previous  notice.  In  those  cases,  the  parties  stand  as  if  no  notice 
to  quit  had  been  given.  Then,  in  like  manner,  the  tenant  may 
do  acts  which  will  prevent  his  saying  that  the  tenancy  was 
determined ;  and  what  act  can  be  stronger  than  his  holding  the 
demised  premises  after  the  expiration  of  the  notice  ?    There  is 

(1)  IE.  R,  554  (2  T.  R.  600).  (2)  21  R.  R.  781  (7  Price,  690). 
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DO  case  in  vhich  it  has  been  decided,  that,  under  circumstances  jeknrb 
like  the  present,  the  landlord  is  not  entitled  to  treat  the  tenancy  gleoo. 
as  continuing,  and  to  distrain ;  and  a  decision  against  the 
defendants  in  this  case  would  go  to  this,  that  where  a  landlord 
gives  a  notice  to  quit,  and  the  tenant  does  not  quit,  in  pursuance 
of  it,  the  latter  shall  be  entitled  to  say  that  he  is  not  a  tenant, 
but  a  trespasser.  This  would  be  giving  the  election  to  the 
wrong-doer,  whereas  the  well  settled  rule  of  law  is  the  other 
way.  Here  the  landlord  was  entitled  to  waive  the  tort,  and  treat 
the  plaintiffs  as  tenants.  See  Rede  v.  Fair  (i),  Doe  d,  Bryan 
V,  Bancks  (2),  Mayor  of  Newport  v.  Saunders  (8),  Harding  v, 
Creihom  (4),  Bishop  v.  Hoxcard  (6), 

Pabke,  J. : 

I  am  of  opinion  that  the  landlord  in  this  case  was  not  entitled 
to  distrain.  The  question  ^is,  whether  a  new  tenancy  can  be  [  *2i8  ] 
implied  ?  I  do  not  think  it  can.  The  landlord  had  his  remedy 
by  action  for  double  value,  for  use  and  occupation,  or  by  eject- 
ment; but  the  mere  holding  over  did  not  make  the  party  a 
tenant  upon  the  old  terms,  so  as  to  confer  the  right  of  distress. 

BoiiLAND,  B.  concurring,  the  rule  for  a  new  trial  was 

Discharged, 


THOENTON  and  Another  v.  PLACE.  i832. 

(1  Moody  &  Eobinson,  218—219.)  Aug^%. 

When  a  ti-adesman  finishes  work  differing  from  the  specification  Y^^^k, 

agreed  on,  he  is  not  entitled  to  the  actual  yalue  of  the  work,  but  only  to         [  218  1 
the  agreed  price,  minus  such  a  sum  as  it  would  take  to  complete  the 
work  according  to  the  specification. 

Assumpsit  to  recover  182.,  being  the  balance  of  an  account  for 
work  and  labour  and  materials. 
Plea,  general  issue. 
The  defendants  had  paid  142.  into  Court. 

(1)  18  B.  R.  329  (6  M.  &  S.  121).     (4)  5  B.  B.  719  (1  Esp.  57). 

(2)  23  B.  B.  318  (4  B.  &  Aid.  401),    (5)  26  B.  B.  291  (2  B.  &  C.  100). 

(3)  37  B.  B.  456  (3  B.  &  Ad.  411). 
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TaoBNTON        The  plaintiffs  were  slaters,  and  their  present  demand  was  for 
Place.       slating  some  buildings  of  the  defendants. 

By  the  agreement  between  the  parties,  the  work  was  to  have 
been  executed  according  to  a  specification  furnished  by  the 
plaintiffs,  and  at  prices  therein  mentioned.  Supposing  the  ^ork 
to  have  been  duly  performed  by  the  plaintiffs  according  to  the 
terms  of  the  specification,  it  was  admitted  that  they  would  be 
entitled  to  the  full  sum  now  claimed  (18L).  The  defendants, 
however,  proved  that  the  work  had  not  been  performed  according 
[  *219  ]  to  the  *terms  of  the  specification,  that  it  was  consequently  less 
weather-proof,  and  that  it  would  cost  between  102.  and  112.  to 
alter  the  work  so  as  to  make  it  correspond  with  the  specification. 
The  plaintiffs,  on  the  other  hand,  produced  evidence  to  shew 
that  the  sum  they  sought  to  recover  (when  added  to  that  already 
paid  on  account)  would  only  amount  to  a  fair  price  for  the  work 
as  they  had  actually  done  it. 

Pabke,  J.,  in  charging  the  jury,  told  them,  when  a  party  engages 

to  do  certain  work  on  certain  specified  terms,  and  in  a  certain 

specified  manner — but,  in  fact,  does  not  perform  the  work  so  as 

to  correspond  with  the  specification, — he  is  not,  of  course,  entitled 

to  recover  the  price  agreed  upon  in  the  specification ;  nor  can 

he  recover  according  to  the  actual  value  of  the  work,  as  if  there 

had  been  no  special  contract.    What  the  plaintiff  is  entitled  to 

recover  is  the  price  agreed  upon  in  the  specification,  subject  to  a 

deduction  ;  and  the  measure  of  that  deduction  is  the  sum  which 

it  would  take  to  alter  the  work,  so  as  to  make  it  correspond  with 

the  specification. 

Verdict  for  the  defendant. 


1832.  SWAIN  V.  SHEPHERD. 

i_  '  (1  Moody  &  Robinson,  223—224.) 

-^^''^'  When  goods  are  forwarded  for  sale  on  approval,  the  consignor  is  the 

I  ^^3  ]  party  to  sue  the  can'iers  for  the  loss  of  the  goods. 

Case  against  carriers  for  loss  of  goods. 

The  plaintiffs  were  manufacturers  at  Huddersfield. 

The  defendant  was  a  carrier  from  Huddersfield  to  Settle. 
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One  Metcalfe,  a  tradesman  at  Settle,  had  sent  to  the  plaintiff       swain 
a  written  order,  desiring  him  to  send  him  a  certain  quantity  of    shepherd. 
kersey  at  a  specified  price,  and  to  forward  it  by  the  defendant's 
waggon. 

The  plaintiff  accordingly  delivered  the  goods  at  the  defendant's 
office  at  Huddersfield,  and  they  were  lost  in  the  course  of  the 
journey. 

The  plaintiff's  clerk  gave  evidence,  that,  according  to  the 
custom  of  the  plaintiff's  business,  if  goods  were  ordered  by  a 
customer  living  at  a  distance  from  Huddersfield,  the  plaintiffs 
forwarded  the  same;  but  if  the  customer,  on  their  arrival, 
disapproved  of  the  goods,  he  was  at  liberty  to  send  them  back, 
and  that  in  such  cases  the  plaintiff  paid  *the  carriage  both  ways ;  [  *^^^  ^ 
no  express  agreement  had  been  made  with  Metcalfe  on  the 
subject.  The  plaintiff,  at  different  times,  had  supplied  Metcalfe 
with  about  twenty-seven  parcels  of  goods ;  and,  on  five  of  those 
occasions,  Metcalfe  had  returned  part  of  the  goods ;  but  no 
instance  was  given  of  any  one  entire  parcel  of  goods  being 
returned. 

J.  WiUiamSy  for  the  defendant,  contended  that  the  action 
should  have  been  brought  by  the  consignee:  Dawes  v.  Peck{\). 

JtARKE,  J  •  t 

Generally  speaking,   where    goods  of    a   fair    merchantable 

quality  are  forwarded  in  pursuance  of  a  written  order,  which 

binds  the  person  giving  the  order  to  receive  the  goods,  the 

property  passes  to  that  person  by  the  delivery  to  the  carrier, 

and  he  is  the  proper  person  to  sue  the  carrier  if  the  goods  are 

lost ;  but  if  the  jury  believe  the  evidence  of  the  plaintiff's  clerk, 

the  goods  were  sent  merely  for  approval,  and  no  property  would 

pass  to  Metcalfe  until  he  received  and  adopted  the  goods.     The 

jury  are  to  judge  how  far  the  account  given  by  the  witness  is  to 

be  relied  upon. 

Verdict  for  the  plaintiff. 

(1)  4  R.  R.  675  (8  T.  R.  330). 
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1832.  EOBEETS  V.  MACOED(l). 

Dee.  3,  ^   ' 
(1  Moody  &  Eobinson,  230—233.) 

e  m\n  er,  v^^  ^^^^  ^j  ^^  q-^h  space  of  ground  in  a  particular  way  requiring 

[  230  J  light  and  air,  for  twenty  years,  does  not  give  a  right  to  preclude  the 

adjoining  owner  from  building  on  his  land  so  as  to  obstruct  the  light 
and  air. 

Tbbspass  for  breaking  down  a  wall. 

There  were  two  special  pleas,  justifying  the  trespasses,  on  the 
ground  that  the  wall  obstructed  ancient  lights  of  the  defendant. 

The  third  special  plea  alleged,  that  long  before  and  at  the 
time  when,  &c.  the  defendant  was  lawfully  possessed  of  a 
timber-yard  and  saw-pit,  used  for  the  purpose  of  keeping, 
drying,  and  sawing  timber  therein ;  and  that  there  long  had 
[  *23i  ]  been,  and  the  defendant  was  still  lawfully  entitled  to  have  *the 
benefit  of,  a  certain  open  space,  at  the  side  of  the  said  timber- 
yard  and  next  adjoining  thereto,  for  the  admission  of  light  and 
air  into  the  said  timber-yard  and  saw-pit,  for  the  drying  of  the 
timber,  and  for  the  more  convenient  use  and  occupation  of  his 
timber-yard  and  saw-pit.  That  the  plaintifif  wrongfully  erected 
the  wall  on  the  said  open  space,  and  thereby  prevented  the 
light  and  air,  &c.  &c.    Whereupon  defendant,  &c. 

Replication,  de  injuria,  &c. 

The  two  first  special  pleas  failed,  the  evidence  shewing  that 
the  lights  obstructed  had  not  been  enjoyed  twenty  years. 

As  to  the  third  special  plea,  the  facts  were  shortly  these : 
The  defendant  had  long  been  possessed  of  two  messuages,  and 
of  an  open  piece  of  ground  lying  between  them ;  in  that  open 
space  the  defendant  had  for  a  considerable  period  of  time,  and 
for  upwards  of  twenty  years,  had  a  saw*pit  and  timber-yard,  and 
been  in  the  habit  of  laying  wood  upon  the  ground,  for  the 
purpose  of  drying,  &c.  About  fifteen  years  ago  the  defendant 
erected  a  building  used  as  a  dwelling-house,  over  the  open  piece 
of  ground,  and  connecting  together  the  two  messuages  before 
mentioned.  The  building  so  erected  by  the  defendant  (though 
built  over  the  piece  of  ground)  was  not  carried  up  all  the  way 

(1)  FoUowed    in    Potts  v.   Smith      (0.  A.    1879)  4   C.  P.    D.   172,    48 
(1868)  L.  B.  6  Eq.   311,   38  L.  J.      L.  J.  Q.  B.  380.— B.  C. 
Ch.  58;   and  in  Bryant  v.  Lefevre 
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from  the  surface  of  the  ground,  but  was  commenced  at  about      robbbtb 
sixteen  or  seventeen  feet  from  the  surface,  and  so  carried  up,      MAcoBt>. 
leaving  the  whole  surface  of  the  piece  of  ground  open  as  before. 
And  since  the  erection  the  defendant  had  still  used  his  saw-pit 
and  timber-yard. 

The  wall  in  question  was  recently  erected  by  *the  plaintiff  on  [  *232  ] 
land  situate  at  the  end  of  the  defendant's  open  piece  of  ground, 
and  immediately  opposite  the  building  erected  by  the  defendant 
fifteen  years  ago.  The  wall  obstructed  the  admission  of  light 
into  that  building,  and  also  (as  the  defendant's  witnesses  swore) 
prevented  the  free  circulation  of  the  air  along  the  timber-yard, 
which  was  said  to  be  desirable  for  the  purpose  of  drying  and 
keeping  the  timber. 

For  the  plaintiff,  it  was  contended,  that  this  was  a  novel 
expedient,  by  which,  under  pretence  of  the  timber-yard  and 
saw-pit,  the  defendant  was  in  reality  seeking  to  prevent  his 
modem  lights  from  being  obstructed ;  and  it  was  contended  that 
there  was  no  precedent  for  claiming  a  right  to  the  unobstructed 
enjoyment  of  light  and  air  under  circumstances  like  these; 
and  further,  that  the  defendant  had  himself  done  the  principal 
act  towards  keeping  out  the  light  and  air,  by  building  over 
the  ground. 

Patteson,  J.  said  the  plea  was  a  very  novel  one,  and  one 
which  in  his  opinion  could  not  be  supported  in  point  of  law.  If 
such  a  plea  could  be  sustained,  it  would  follow  that  a  man  might 
acquire  an  exclusive  right  to  the  light  and  air,  not  only  (as 
heretofore)  by  having  been  suffered  to  build  on  the  edge  of  his 
property,  and  suffered  for  a  certain  space  of  time  to  enjoy  that 
building  without  interruption,  but  merely  by  reason  of  having 
been  in  the  habit  of  laying  a  few  boards  on  his  ground  to  dry. 
Such  a  rule  would  be  very  inconvenient  and  very  unjust.  Still, 
the  question  in  *the  present  stage  of  the  proceedings  was,  whether  [  *233  ] 
the  plea  was  proved  in  point  of  fact  ? 

Upon  that  point  he  did  not  think  that  the  mere  circumstahce 
of  the  defendant's  having  had  a  saw-pit  upon  the  premises,  and 
laid  his  timber  there,  during  twenty  years,  would,  in  a  case  like 
this,  be  sufficient  to  raise  the  presumption  of  a  grant.    The  jury 
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most  look  to  all  the  circumstances  of  the  case,  not  forgetting  the 
manner  in  which  the  defendant  himself  had  occupied  the 
premises.  The  questions  for  the  jury  were,  whether  the  defen- 
dant had  in  fact  used  the  saw-pit  and  timber-yard  for  twenty 
years;  and  whether,  during  that  time,  the  light  and  air  had 
been  really  necessary  for  the  purpose  stated  in  the  defendant's 
plea.  If  both  these  facts  were  made  out  to  the  satisfaction  of 
the  jury,  they  would  find  their  verdict  for  the  defendant,  otherwise 

for  the  plaintifif. 

Verdict  for  plaintiff.     Damages  Is. 


1833. 
Feb.  U 


Guildh4di. 
[  252  J 


[  ^253  ] 


SCOTT  V.  NEWINGTON. 

(1  Moody  &  Bobinson,  252—253.) 

If  a  person  having  a  lien  on  goods  wrongfully  part«  with  them,  the 
owner's  right  to  the  possession  reyives,  and  he  may  maintain  trover 
for  them. 

Trover  for  certain  china  jars. 

The  jars  were  the  property  of  the  plaintiff,  who  had  lodged 
with  Mr.  Hisburn,  and  had  left  the  jars  as  a  lien  for  some  arrears 
of  rent.  Hisburn  pledged  the  jars,  and  they  were  found  in  the 
possession  of  the  defendant,  but  by  what  means  the  defendant  got 
them  did  not  appear;  no  title  was,  however,  set  up  under  Hisburn. 
The  plaintiff's  attorney  demanded  the  jars  from  the  defendant, 
and  they  were  refused  ;  he  was  also  authorized  by  Hisburn,  and 
demanded  for  both. 

It  was  contended  for  the  defendant,  that  as  Hisburn  had  a 
lien  unsatisfied  on  the  jars,  the  ^plaintiff  had  no  right  to  the 
possession,  and  the  action  ought  to  have  been  brought  by 
Hisburn. 

TiNDAL,  Ch.  J. : 

I  think  not.  If  a  person  having  a  lien,  abuses  it  by  pledging 
the  goods,  the  owner's  right  to  the  possession  revives,  and  he  may 
maintain  the  action.     But  you  may  move  upon  it. 

yprdict  for  the  plaintiff. 


No  motion  was  made  to  disturb  the  verdict. 
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COPE   V.   COPE(l).  1838. 

(1  Moody  &  Eobinson,  269—276;  S.  C.  5  Car.  &  P.  604.)  Marchl5. 

1.  On  an  iasue  to  try  the  legitimacy  of  a  party  bom  of  a  married  Yark, 
woman,  since  dead,  declarations  by  her  that  he  was  not  the  son  of        [  269  ] 
her  husband,  but  of  another  man,  are  not  admissible;  nor  are  such 
declarations  of  the  husband  admissible. 

2.  A  baptismal  register,  in  which  the  party  is  described  as  the 
illegitimate  son  of  his  mother,  is  admissible  eyidence  on  the  trial  of 
such  an  issue. 

3.  Where  the  husband  has  had  opportunity  of  access  to  his  wife  at  a 
period  which  admits  of  his  having  then  begotten  the  child  bom  of  her, 
he  is  presumed  to  have  done  so.  But  that  presumption  may  be  rebutted 
by  strong  circumstances  to  shew  that  the  husband  did  not  have  sexual 
intercourse  with  his  wife . 

This  was  an  issue  out  of  Chancery,  to  try  whether  Willis  Cope 
was  one  of  the  legitimate  children  of  Richard  and  Elizabeth  Cope. 

It  appeared  that  Bichard  and  Elizabeth  Cope,  at  the  time  of 
the  birth  of  Willis  Cope,  were  living  in  a  very  humble  situation  of 
life  in  a  small  village  in  Yorkshire.  After  having  five  children, 
(whose  legitimacy  was  undisputed,)  the  husband,  a  few  years 
before  the  birth  of  Willis  Cope,  went  to  work  as  a  labourer  on 
the  Wolds,  *at  some  considerable  distance  from  the  village ;  but  [  *270  ] 
during  all  that  time,  and  up  to  the  very  time  of  the  birth  of 
Willis  Cope,  and  for  some  time  afterwards,  the  husband  was  in 
the  habit  of  from  time  to  time  returning  to  the  village  where  his 
wife  and  children  continued  to  live;  he  used  to  return  once  in 
every  month  or  six  weeks,  and  usually  remained  there  from  Satur- 
day until  the  Sunday  evening  or  Monday  morning.  A  witness 
deposed  to  having  seen  him  in  the  house  where  his  wife  lived 
several  times  after  the  birth  of  the  child.  It  was  also  proved, 
that  on  one  occasion  the  husband  sent  money  to  his  wife.  There 
was  no  evidence  of  any  quarrel  having  taken  place  between  them. 

For  the  defendant,  (who  was  the  party  denying  the  legitimacj^ 
of  Willis  Cope,)  evidence  was  given  that  a  man  of  the  name  of 
John  Willis  was  living  within  a  very  short  distance  of  the  house 

(1)  See  this  report  discussed  and  L.  J.  Gh.  1089,  53  L.  T.  528;  and  cp. 

preferred  to  that  in  5  Car.  &  P.  601 :  Bobinwti  v.  Duke  of  Bu^chmh  (1887) 

Reg.  V.  Matisfield  (1841)  1  Q.  B.  444,  3    Times    L.    B.    472,    C.    A,   and 

450 :  and  referred  to  and  followed  by  Stephen's    Digest   of    the   Law   of 

Chitty,  J.,  In  re  Turner,  Olenister  Evidence,  p.  48,  5th  ed. — ^B.  C. 
V.  Harding  (1885)  29  Ch.  D.  985,  54 

50—2 
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Cope  where  the  mother,  Elizabeth  Cope,  lived ;  that  he  was  frequently 
Cope.  ^^^^  ^^  ^^^  house,  and  was  sometimes  brought  there  at  night 
drunk,  and  remained  there  until  next  morning ;  that  he  was  in 
the  habit  of  giving  money  to  the  wife  about  the  time  of  the  birth 
of  the  child  Willis  Cope,  and  for  some  time  afterwards ;  that  he, 
John  Willis,  had  applied  to  tradesmen  with  a  view  to  getting 
Willis  Cope  taken  by  one  of  them  as  an  apprentice;  that 
Willis  Cope,  when  young,  had  been  in  the  habit  of  speaking 
of  John  Willis  as  his  father.  The  defendant  also  ofifered  in 
evidence  the  baptismal  register  of  Willis  Cope,  which  was  in  the 
following  terms: 

"  1794.    Dec.  7.    Willis,  illegitimate  son  of  Elizabeth  Cope." 
[  271 J  The  entry  was  proved  to  be  in  the  handwriting  of  the  clergy- 

man of  the  parish,  who  was  still  living ;  at  the  present  time  he 
was  in  advanced  years,  but  not  incapable  of  coming  to  York. 

J.  Williains,  for  the  plaintiff,  objected  to  the  reception  of 
this  evidence  ;  the  register  is  evidence  that  on  the  day  mentioned 
Willis  was  baptized :  so  far  it  is  an  entry  purporting  to  be  made 
in  pursuance  of  the  incumbent's  duty,  but  beyond  this,  it  is  not 
evidence ;  for  instance,  if  the  entry  states  the  time  of  the  birth 
of  the  child,  that  would  be  no  evidence  of  the  age  (i),  because 
that  is  an  enquiry  which  the  incumbent  is  neither  required  nor 
authorized  to  make.  So,  here,  the  clergyman  who  made  the 
entry  had  no  authority  to  enquire  into  the  legitimacy  of  the  child. 

Alderson,  J.  said  an  entry  precisely  similar  had  been  received 
in  evidence  in  Morris  v.  Davies,  where  the  property  in  dispute 
was  of  great  amount,  and  where  every  available  point  had  been 
taken  (2).  He  should  therefore  receive  the  evidence,  but  the 
degree  of  weight  which  it  ought  to  have  with  the  jury  was,  of 
course,  a  very  different  point. 

(1)  Wihm  V.  Law,  23  B.  E.  757  was  there  received  in  evidenoe  with- 
(3  sWk.  63).  out  opposition,  was  in  the  following 

(2)  Reported  in  3  Car.  &  P.  215,  terms:  <*  Evan  Williams,  a  hase  child, 
427.  On  reference  to  the  short-hand  was  baptized  1 1th  of  January,  1 793 ;  *' 
notes  of  the  trial,  which  took  place  at  and  a  note  was  added,  in  the  rector's 
the  Sammer  Assizes  for  Gloucester  hand,  **  supposed  of  Austen,  the 
in  1828,  coram  Gaselee,  J.,  it  appears  weaver  of  this  town's  son.*' 

that  the  entry  in  the  register,  which 
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The  defendant  then  offered  evidence  of  declarations  made  by 
the  wife  when  she  received  the  money  of  John  Willis,  and  which 
declarations  were  in  sabstance  admissions  that  he  was  the  father 
of  the  child. 

J,  Williams  objected  to  this  evidence. 

F.  PoUocky  Jones,  Serjt.,  and  Wightman^  contra : 

The  declarations  of  the  wife  are  admissible  evidence.  The 
fact  may  be  supposed  to  be  peculiarly  within  her  own  knowledge, 
and  from  the  necessity  of  the  case,  her  testimony  (if  she  be 
alive),  and  evidence  of  her  declarations  made  ante  litem  inotam 
(if  she  be  dead),  are  receivable  in  evidence ;  thus,  in  Rex  v.  The 
hihabitants  of  Brawley  (i),  the  mother  was  allowed  to  prove  the 
illegitimacy  of  her  children;  and  in  Rex  v.  Reading  {2) ^  (which 
was  an  appeal  against  an  order  of  filiation,)  Lord  Hardwickb 
agreed  that  the  mother  (though  a  married  woman)  was  a  com- 
petent witness  to  prove  the  criminal  conversation  between  the 
reputed  father  and  herself.     They  cited  also  Rex  v.  Lxiffe  (3). 

Alderson,  J, : 

The  declarations  of  the  wife  are  not  admissible.  She  is  an 
admissible  witness  to  prove  (for  some  purposes)  the  fact  of  her 
having  had  connexion  with  a  person  not  her  husband,  or  to 
prove  other  facts,  from  which  inferences  may  be  drawn  as  to 
the  legitimacy  or  illegitimacy  of  *her  child  (4) ;   but  she  is  not 


COPK 

Cope. 

[272] 


(1)  6  T.  B.  330. 

(2)  Bep.  temp.  HaixLw.  82. 

(3)  9  B.  B.  406  (8  East,  193). 

(4)  The  only  case  in  which  the  wife 
is  allowed  to  prove  connexion  with 
another  person  than  her  husband, 
seems  to  be  upon  an  order  in  bas- 
tardy ;  and  there  not  for  the  purpose 
of  proving  the  child  a  bastard— for 
to  this  she  is  incompetent — but  for 
the  purpose  of  shewing  who  is  the 
father  of  the  child  proved  by  other 
evidence  a  bastard ;  and  to  enable  the 
justices  to  make  the  order  of  main- 
tenance. It  is  true  that,  in  Rex  v. 
Reading,  Bep.  temp.  Hardw.  83,  the 
counsel  in  support  of  the  order  cited 


a  case  {Rex  v.  The  Inliabitants  of  8t. 
Andrew* $^  Holboni),  where  Pabksb, 
Ch.  J.,  is  reported  to  have  been  of 
opinion  that  the  wife  was  good  evi- 
dence to  prove  that  the  children  bom 
of  her  did  not  belong  to  her  husband, 
but  to  another  person;  it  does  not, 
however,  distinctly  appear  that  the 
wife  was  the  only  witness  to  prove 
the  non-access  in  that  case;  but  if 
she  was,  and  if  the  Chief  Justice 
expressed  an  opinion  that  her  unsup- 
ported testimony  was  sufficient,  that 
opinion  appears  to  be  completely 
overruled  by  the  decision  of  the 
Court  in  Rex  v.  Reading, 


[  •273  ] 
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Cope  allowed  herself  to  prove  the  illegitimacy  of  the  child,  as  bj 
Cope.  shewing  non-access,  &c.  It  would  be  opening  a  door  to  evidence 
of  the  most  dangerous  description;  and  in  those  cases  where 
the  wife  is  allowed  to  be  examined  as  a  witness  to  prove  con* 
nexion  with  a  third  party,  I  do  not  know  that  her  declarations 
even  to  that  extent  have  ever  been  received. 

The  evidence  was  rejected. 

The  defendant,  at  a  subsequent  period  of  the  trial,  tendered 
evidence  also  of  declarations  made  by  the  husband  as  to  the 
illegitimacy  of  Willis  Cope. 

J.  Williams  objected  to  this  evidence. 

[  274  ]  JoneSy  Serjt.  and  Wightnian  attempted  to  distinguish  the 

declarations  now  objected  to  from  those  of  the  wife,  contending 
that  the  principle  of  public  policy  which  excluded  the  testimony 
of  the  wife,  did  not  apply  in  equal  degree  to  the  case  of  the 
husband. 

Aldbbson,  J. : 

One  ground  upon  which  Lord  Hardwicke  rested  his  opinion 
in  the  case  of  Rex  y.  Reading  (i),  as  to  the  inadmissibility  in  that 
case  of  the  mother's  declaration  to  prove  the  child's  illegitimacy, 
was,  that  it  would  be  dangerous  to  allow  her  to  give  evidence 
which  would  have  the  effect  of  discharging  her  husband  of  the 
burden  of  maintaining  the  child.  That  argument  applies,  of 
course,  a  multo  fortiaii,  to  the  declarations  of  the  husband  himself. 
I  observe  also  that  the  books  take  a  distinction  between  allowing 
the  parents  to  prove  the  illegitimacy  of  a  child,  by  shewing  that 
there  was  no  valid  marriage,  and  allowing  them  to  prove  it  by 
shewing  non-access.  Lord  Mansfield  does  not  put  it  on  the 
same  ground  as  Lord  Habdwicke,  but  treats  it  as  a  rule  founded 
in  decency  and  morality,  that  the  parents  shall  not  be  allowed 
to  say  after  marriage  that  they  have  had  no  connexion,  and, 
therefore,  that  the  offspring  is  spurious  (2).  I  shall  reject  the 
declarations,  but  you  shall  have  leave  to  move. 

(1)  Rep.  temp.  Hardw.  83.  (2)  See  Goodright  v.  Moss,  Cowp.  594. 
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The  evidence  was  rejected.  Copb 

r. 
Cope. 

In  summing  up,  his  Lordship  said  to  the  jury :  There  are  three       [  275  ) 
propositions  which  I  shall  lay  down  to  you  as  law,  and  you  will 
find  your  verdict  accordingly. 

1.  If  a  child  be  bom  after  the  marriage  of  the  mother,  and 
during  her  husband's  life,  that  child  is,  in  point  of  law,  to  be 
presumed  to  be  legitimate :  but  that  presumption  may  be  rebutted 
by  evidence. 

2.  The  presumption  of  the  child's  legitimacy  in  the  case  put, 
is  rebutted,  if  it  be  shewn  that  the  husband  had  not  access  to  his 
wife  within  such  a  period  of  time  before  the  birth  of  the  child  as 
admits  of  his  having  been  the  father.  But  if  he  had  opportunities 
of  access, — (by  which  I  mean  opportunities  of  having  sexual 
intercourse  with  his  wife,) — ^it  is  to  be  presumed  that  he  availed 
himself  of  those  opportunities,  unless  he  be  shewn  to  be  impotent. 

8.  But  then,  thirdly,  even  where  the  husband  is  shewn  to  have 
had  these  opportunities  of  access,  and  was  not  impotent,  still  this 
presumption  also  (of  sexual  intercourse)  may  be  rebutted;  as 
where  the  wife  is  living  in  open  and  notorious  adultery,  and  the 
husband  on  one  single  occasion  only  had  opportunity  of  access  to 
her,  and  then  at  a  time,  and  under  circumstances,  rendering  it 
extremely  improbable  that  he  availed  himself  of  the  opportunity, 
those  facts  might  perhaps  be  urged  as  a  reasonable  ground  for 
concluding  that  sexual  intercourse  did  not  take  place ;  the  case  of 
Monns  v.  Davies  was  decided  on  that  principle :  the  Lord  Chief 
Babon  coming  to  the  conclusion,  that  the  open  adultery  of  the 
wife,  and  her  concealing  the  *birth  from  the  husband,  and  other  [  *276  ] 
circumstances,  led  to  the  inference  that  no  intercourse  had  taken 
place  between  the  husband  and  the  wife. 

But,  in  considering  this  question,  you  ought  to  be  very  careful 
in  examining  the  evidence,  and  to  have  such  cogent  proof  before 
you,  as  leaves  no  doubt  in  your  mind,  that  the  husband  did  not 
avail  himself  of  the  opportunity  of  intercourse.  And  if  once  you 
are  satisfied  that  the  husband  had  sexual  intercourse  with  his 
wife,  the  presumption  of  legitimacy  is  not  to  be  rebutted  by  its 
being  shewn  that  other  men  also  had  sexual  intercourse  with  the 
woman.     The  law  will  not,  under  such  circumstances,  allow  a 
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balance  of  the  evidence  as  to  who  is  most  likely  to  have  been  the 
father  (1). 

In  commenting  on  the  evidence  which  had  been  brought  forward, 
the  learned  Judge  told  the  jury  that  the  statement  in  the  baptismal 
register,  which  had  been  put  in,  could  only  be  treated  as  evidence 
of  the  reputation  in  the  village.  It  was  not  proved  on  what  ground, 
or  by  whose  procurement,  the  entry  had  been  made ;  and  it  was 
to  be  recollected,  that  if  the  entry  had  been  made  by  the  procure- 
ment of  the  mother,  it  would  not  be  admissible  evidence  at  all» 

any  more  than  her  declaration. 

Verdict  for  the  pUUntif, 


1833. 
July  10. 

ehtUdhall. 
[279] 


PAERY  V.  MAY  and  MORRIT. 

(1  Moody  &  Robinson,  279—280.) 

Secondaxy  evidence  of  a  document,  to  produce  which  notioe  has  been 
given,  is  not  admissible,  where  the  document  is  held  by  a  stakeholder 
between  the  party  in  the  cause  and  a  third  person. 

Assumpsit  for  work  and  labour,  and  the  usual  money  counts. 

The  action  was  brought  for  builder's  work  performed  on  premises 
belonging  to  Lord  Winterton. 

It  was  stated  that  the  defendant  had  contracted  with  Lord 
Winterton  for  the  whole  work  on  the  premises,  and  had  employed 
the  plaintiff  on  his  own  credit  to  do  the  work  in  question. 

Notice  to  produce  a  written  contract  between  the  defendant  and 
Lord  Winterton,  had  been  given  to  the  defendant,  and  it  was 
shewn  that  the  contract  had  been  deposited  in  the  hands  of  one 
Little,  a  common  agent  of  Lord  Winterton  and  the  defendant. 
On  the  contract  being  called  for,  and  not  produced,  secondary 
evidence  of  its  contents  was  offered. 


[  280  ]  CampbeU  (S.-G.)  objected  to  the  evidence : 

He  said  it  was  necessary  to  shew  that  the  document  called  for 
was  in  the  defendant's  custody ;  whereas  here  it  was  not  in  the 
hands  of  the  party  to  this  suit,  but  in  those  of  a  third  person, 
whose  duty  it  was  not  to  deliver  it  to  the  defendant,  but  to  retain 

(1)  See  Head  v.  Head,  24  R.  R.  1  the  Banbury  Peerage  case,  24  B.  B. 
{1 1'urn.  138;  1  Sim.  &  St.  loO) ;  and      159  (1  Sim.  &  St.  153). 
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it  for  the  benefit  of  Lord  Winterton.  Little  ought  to  have  parbt 
been  subpcenaed  to  producer  it.  The  defendant  has  no  right  may. 
of  possession. 

Sir  r/.  Scarlett  : 

The  defendant  has  a  sufficient  control  over  the  instrument: 
actual  possession  is  not  necessary ;  here  Little  is  his  agent,  and 
there  is  nothing  to  she^  that  Lord  Winterton,  or  any  body  else, 
would  object  to  Little's  letting  him  have  it. 

LiTTLEDALE,  J.  : 

In  order  to  let  in  secondary  evidence  the  instrument  need  not 
be  in  the  actual  possession  of  the  party ;  it  is  enough  if  it  is  in 
his  power,  which  it  would  be,  if  in  the  hands  of  a  party  in  whom 
it  would  be  wrongful  not  to  give  up  possession  to  him.  But  he 
must  have  such  a  right  to  it,  as  would  entitle  him  not  merely 
to  inspect  but  to  retain ;  that  is  not  so  here,  because  even  if  the 
document  were  given  to  the  defendant  for  the  purpose  of  this 
cause,  it  must  be  returned. 

Secondary  evidence  of  the  document  was  rejected. 

Verdict  for  Hie  plaintiff , 

A  rule  to  set  aside  the  verdict  as  against  evidence,  has  been 
since  obtained. 


CAETWRIGHT  and  Ux.  v.  WILLIAM  SMITH  and         isss. 

THOMAS  BATTY.  ^"ji^' 


(1  Moody  k  BobinBon,  284—286.) 

It  is  not  necessary  that  a  party  seizing  goods  fraudulently  removed 
(under  stat.  11  Qeo.  II.  c.  19,  s.  7)  should  first  call  to  his  assistance 
an  ordinary  peace-officer:  it  is  sufficient  if  he  be  assisted  by  a  person 
appointed  a  special  constable  for  the  occasion. 

This  Was  an  action  of  trespass  for  an  assault  upon  the  female 
plainti£f. 

There  was  a  plea  of  justification  under  the  statute  11  Geo.  II. 
c.  19,  s.  7,  alleging  that  the  plaintiff  Cartwright  (the  husband) 
held  certain  premises  as  tenant  to  one  George  Smith,  at  a  certain 


York, 

[284] 


794  1888.     N.  P.     1  MOODY  &  ROB.  284—285.         :b.r. 

Cabtwbioht  rent ;  that  rent  being  in  arrear,  the  two  plaintifiis  bad  fraadulently 
Smith.  removed  certain  goods,  in  order  ib  prevent  the  landlord  from 
distraining.  Wherefore  the  defendant  Thomas  Batty,  as  bailiff 
of  the  said  G.  Smith,  and  by  his  command,  having  called  to  his 
assistance  the  said  other  defendant  W.  Smith,  who  was  then  and 
there  a  constable  duly  authorized  and  appointed,  and  having 
jurisdiction  at  the  said  place  in  which,  &c.,  and  who  was  then 
and  there  the  agent  of  the  said  G.  Smith,  and  acting  by  his 
authority,  and  the  said  W.  Smith,  as  such  agent,  having  then 
and  there  made  oath  before  W.  J.  Bagshaw,  Esq.,  then  and  there 
being  a  justice,  &c.  followed  the  goods  within  thirty  days.  The 
plea  then  alleged,  that  at  the  said  time  when,  &c.  the  female 
[  *285  ]  plaintiff  was  in  the  act  of  fraudulently  removing  *and  concealing 
part  of  the  goods,  whereupon  the  defendants  gently  laid  their 
hands  upon  her  to  prevent  her,  &c, 

Beplication,  de  injuria. 

It  appeared  that  the  defendant  W.  Smith  was  a  relation  of  the 
landlord  G.  Smith,  and  was  not  a  regular  i)eace-officer ;  but  that 
he  had  been  appointed,  by  the  magistrate's  warrant,  a  special 
constable  for  this  particular  occasion. 

J.  IViUiavu,  for  the  plaintiffs,  thereupon  objected,  that  the 
defendant  W.  Smith  was  not  a  constable  or  peace  officer  within 
the  spirit  of  the  Act  of  Parliament  (11  Geo.  II.  c.  19,  s.  7),  nor 
according  to  the  fair  construction  of  the  defendants'  plea  (i).  The 
object  of  the  Legislature  in  requiring  the  presence  of  a  peace-officer 
must  have  been  to  prevent  affrays  in  cases  of  this  kind,  by 
interposing  the  presence  of  an  authorized  and  known  conservator 
of  the  peace.  Nothing  was  more  likely  to  lead  to  a  different  result, 
than  the  course  here  taken,  of  investing  a  partisan  with  the 
character  of  a  special  constable  for  a  purpose  of  this  kind. 

Denman,  Gh.  J.  was  clearly  of  opinion  that  the  directions  of 
the  Act  of  Parliament  were  sufficiently  complied  with.  There 
was  nothing  in  the  Act  to  render  it  necessary  that  the  constable 

(1)  The  words  of  the  Act  (b.  7)  are,  horough,  parish,  diBtrict,  or   place, 

*' first  calling  to  his  assistance  the  where  the  same  goods  shall  be  sus- 

constable,  headborough,  borsholder,  pected  to  be  concealed." 
or  other  peace  officer  of  the  hundred, 
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should  *be  an  ordinary  peace-officer.    It  was  enough  that  he  had  Cabtwbight 
a  warrant  duly  constituting  him  a  constable  for  this  purpose. 

It  was  also  objected  that  the  defendants  had  given  no  evidence 
in  proof  of  the  allegation  in  their  plea,  that  the  defendant  Batty 
had  called  the  other  defendant,  W.  Smith,  to  his  assistance.  It 
was,  however,  shewn  that  the  defendant  W.  Smith  had,  in  other 
instances,  been  known  to  assist  Batty,  as  bailiff,  in  making 
distresses,  &c. ;  and  the  Lord  Chief  Justice  thought  this 
sufficient  to  supi)ort  the  allegation  in  the  plea. 

Verdict  foi'  the  plaintiffs. 


DOE  D.  TAYLOR  v.  MILLS. 

(1  Moody  &  Eobinson,  288—293.) 

The  statute  25  Geo.  II.  c.  6  (1)  makes  void  a  devise  to  an  attesting 
witness,  although  there  be  three  other  attesting  witnesses  to  the  will. 

Ejectment  to  recover  a  dwelling  house. 

The  lessor  of  the  plaintiff  claimed  the  property  in  question  as 
heir-at-law  of  John  Taylor  deceased. 

The  defendant  claimed  it  as  his  devisee. 

The  testator,  by  his  will  dated  25th  of  December,  1828,  executed 
in  the  presence  of  and  attested  by  the  defendant,  and  also  three 
other  witnesses,  devised  the  property  to  the  defendant. 

The  defendant  put  in  the  will,  and  proved  it  by  calling  one  of 
the  other  attesting  witnesses,  who  spoke  to  the  execution  of  it  in 
the  presence  of  himself  and  the  three  other  witnesses. 

For  the  lessor  of  the  plaintiff,  it  was  contended,  that  the  devise 
was  void  under  the  stat.  25  Geo.  II.  c.  6,  by  the  first  section  of 
which  Act  (after  referring  to  the  Statute  of  Frauds)  it  is  enacted, 
''That  if  any  person  shall  attest  the  execution  of  any  will  or 
codicil  which  shall  be  madeufter  the  24th  day  of  June  in  the  year 
of  our  Lord  1752,  to  whom  any  beneficial  devise,  legacy,  estate, 
interest,  gift,  or  appointment  of  or  affecting  any  real  or  personal 
estate,  other  than  and  except  charges  on  lands,  tenements,  or 

(1)  Formally  repealed  by  the  Wills  of  the  later  Act.    And  see  WiganY. 

Act,  1837  (7  Will.  rV.  &  1  Vict.  c.  26),  Rowland   (1853)   11   Hare,    157,   23 

8. 1.    But  the  language  of  the  section  L.  J.  Ch.  69. — B.  C. 
here  in  question  is  repeated  in  s.  15 


1833. 

August  16. 

1834. 


Lancatter. 

[288] 


[289] 
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DoB  d.       hereditaments  for  payment  of  any  debt  or  debts,  shall  be  thereby 
given  or  made,  such  devise,  legacy,  estate,  interest,  gift,  or 


Mills. 


appointment  shall,  so  far  only  as  concerns  such  person  attesting 
the  execution  of  sach  will  or  codicil,  or  any  person  claiming  under 
him,  be  utterly  null  and  void ;  and  such  person  shall  be  admitted 
as  a  witness  to  the  execution  of  such  will  or  codicil,  within  the 
intent  of  the  said  Act;  notwithstanding  such  devise,  legacy, 
estate,  interest,  gift,  or  appointment  mentioned  in  such  will 
or  codicil." 

Alexander f  for  the  defendant,  insisted  that  the  statute  was 
clearly  intended  to  apply  only  to  cases  where  the  evidence  of  the 
devisee  was  wanted  for  the  purpose  of  supporting  the  will.  In 
the  present  case,  there  were  three  credible  witnesses  independently 
of  the  defendant  (the  devisee) ;  the  devisee's  attestation  might  be 
dispensed  with  altogether,  and  considered  as  struck  out. 

[  290  ]  BoLLAND,  B.  thought  the  words  of  the  statute  were  conclusive, 

and  directed  the  jury  to  find  a  verdict  for  the  lessor  of  the  plaintiff. 

He,  however,  reserved  the  point,  and  gave  Alexander  leave  to 

move  upon  it. 

Verdict  for  the  plaintiff, 

Alexand4:r  accordingly  moved  the  following  morning  before 
the  Lord  Chief  Justice  Denman,  and  obtained  a  rule  nisi  to  set 
aside  the  verdict  on  the  point  reserved. 

In  the  course  of  Hilary  Term,  1834,  cause  was  shewn  against 
the  rule  before  Lord  Denman,  Ch.  J.  and  Mr.  Baron  BoUand,  by 

Wightman : 

He  relied  upon  the  words  of  the  statute,  which,  he  said,  were 
so  plain  and  express,  that  it  was  quite  impossible  to  support 
the  devise. 

Alexand^f  on  the  other  hand,  admitted  that  the  words  of  the 
enactment  were,  in  themselves,  such  as  would  undoubtedly  extend 
to  this  case  and  invalidate  the  devise :  he  admitted,  also,  that 
he  had  been  unable  to  find  any  case  which  could  be  cited  as  an 
authority  upon  the  point  now  raised.   But  he  contended  that  the 
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present  case  was  not  within  the  mischief  intended  to  be  remedied.        Dos  d. 
The  statute  was  passed  in  conseqaence  of  the  decision  of  the  Courts         ^^.^^ 
of  law  upon  Anstey's  case  (i).     There  it  was  held,  that  a  person       Millb. 
taking  an  interest  under  a  *will  was  not  a  competent  witness       [  *29i  ] 
to  establish  that  will ;  and,  as  it  was  apprehended  that  such  a 
doctrine  was  likely  to  shake  the  validity  of  many  wills,  the 
Legislature  passed  this  Act,  which  (after  reciting  the  Statute  of 
Frauds  as  to  devises  of  lands,  and  adding  that  **  doubts  had  arisen 
who  were  to  be  deemed  legal  witnesses  within  the  intent  of  the  said 
Act,")  goes  on,  in  effect,  to  make  a  devise  to  an  attesting  witness 
void.    The  object  was  to  let  in  the  attesting  witness's  evidence  to 
prove  the  execution ;  but  here  the  evidence  of  the  fourth  witness 
is  wholly  unnecessary,  and  the  object,  therefore,  contemplated  by 
the  Legislature  does  not  present  itself. 

(Lord  Denman,  Ch.  J. :  You  assume  too  much ;  the  evidence 
of  the  devisee  was  not  wanted  on  this  particular  occasion ;  but  it 
might  be  wanted  on  other  occasions:  supposing  all  the  other 
subscribing  witnesses  should  die,  would  not  the  evidence  of  this 
fourth  interested  witness  then  become  necessary  ?) 

The  objection  must  be  considered  with  reference  to  the  state  of 
things  which  exists  at  the  time  it  is  made:  here,  when  the 
objection  is  raised,  the  due  execution  of  the  will  is  sufficiently 
established  aliunde. 

It  is  true  that  the  late  Master  of  the  Bolls  (Sir  William  Grant) 
ruled,  that  a  legacy  to  a  subscribing  witness  was  void  under  the 
statute,  though  the  will  respected  personal  property  only,  and 
therefore  did  not  require  any  witness  (2),  but  later  decisions  seem 
at  variance  with  that  case:  Eviamiel  v.  Constahle {z),  Brett  v. 
Brett  (4). 

Lord  Denman,  Ch.  J. :  [  292  ] 

I  did  not  entertain  much  doubt  upon  this  case,  when  the  motion 
was  made  at  Lancaster  for  a  new  trial.  I  thought  then  that  the 
words  of  the  statute  were  too  peremptory  to  be  got  over,  and  I 
think  so  still.   The  exclusion  of  the  evidence  of  attesting  witnesses 

(1)  Strange's  Bep.  1*253.  (3)  3  Buss.  436. 

(2)  Lees y. Summersgill,  ITVes. 508.  (4)  3  Addam's  Bep.  210. 


798 


1888.    N.  P.     1  MOODY  &  ROB.  292—298. 


[r.b« 


DOBd. 
Tatlob 

r. 
lilLLS. 


[  •293  ] 


to  wills,  where  those  witnesses  happen  to  be  devisees,  was  felt  to 
be  a  great  inconvenience — and  the  Legislature  thought  proper 
to  take  this  method  (certainly  a  somewhat  violent  method)  of 
remedying  the  inconvenience.  The  case  is  within  the  very  words 
of  the  statute,  and  it  is  by  no  means  made  out  that  it  is  not  within 
the  mischief  too.  In  regard  to  the  cases  which  have  been  last  cited, 
they  are  distinguishable  from  the  present  case :  in  those  cases  the 
will  was  of  personalty  only :  here  the  will  is  of  real  property.  It 
is  unnecessary,  therefore,  to  give  any  opinion  upon  the  propriety 
of  those  decisions. 

BOLLAND,  B. : 

The  case  before  Sir  W.  Grant  seems  to  go  the  full  length  of 
the  present.  It  was  there  held,  that  the  legacy  to  the 
subscribing  witness  was  void,  although  the  will  respected  per- 
sonalty only,  and  the*,  attestation  was  consequently  unnecessary. 
That  case  appears  to  have  been  much  considered  by  the  very 
learned  Judge  who  decided  it ;  and  he  states  in  his  judgment, 
that  he  had  enquired  into  the  practice  of  the  Ecclesiastical  Courts 
upon  the  subject.  I  should,  therefore,  be  slow  to  over-rule  that 
authority  (i).  It  appears  to  me  that  ^this  case  falls  completely 
within  the  operation  of  the  Act,  and  that  the  verdict  was  therefore 
correct. 


Ride  discharged. 


1833. 
Angmt  22. 

1834. 
Feb.  4. 

[293] 


LUCAS  AND  Another,  Assignees  of  Oldham,  a  Bank- 
rupt, V.  W0E8WICK. 

(1  Moody  &  Robinson,  293—2970 

Assiunpsit  for  money  had  and  received,  lies  to  recoyer  money  paid 
by  the  plaintiff  under  a  forgetfulness  of  facts  which  were  witldn  his 
knowledge. 


Assumpsit  for  money  lent  by 
for  money  had  and  received  by 
plaintiffs  as  assignees. 

Plea,  non  assumpsit. 

(1)  From  the  judgment  delivered 
by  Sir  John  Nicholl  in  Brett  v. 
Brett,  3  Addam's  R.  p.  228,  it  would 
appear  that  the  Master  of  the 
Rolls   was   misinformed  as   to   the 


the  plaintiffs  as  assignees,  and 
the  defendant  to  the  use  of  the 


practice  of  the  Ecclesiastical  Courts : 
and  that  in  those  Courts,  at  least,  it 
had  not  been  usual  to  consider  the 
statute  as  extending  to  wills  of  mere 
personalty. 
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The  action  was  broaght  to  recover  back  a  sum  of  201.  lOs.        Lucas 
which  the  plaintiffs   had   overpaid   the   defendant,  under  an    wobswick. 
alleged  mistake  of  facts.     The  circumstances  were  in  substance 
as  follows : 

Oldham  became  a  bankrupt  in  March,  1831,  and  since  that 
time  the  plaintiffs,  with  the  sanction  of  the  other  creditors, 
carried  on  for  their  general  benefit  the  business  of  calico-printers, 
formerly  carried  on  by  the  bankrupt.  The  defendant  had  been 
occasionally  employed  by  the  assignees  to  engrave  rollers  for 
them,  for  the  purposes  of  the  manufactory ;  and  in  the  month 
of  April,  1832,  he  sent  in  his  bill,  amounting  to  142Z.  Is.  6d.,  for 
engraving  six  rollers;  a  dispute  arose  between  the  parties 
respecting  one  item  (of  451.)  included  in  the  bill,  to  which  the 
plaintiffs  insisted  they  were  not  fairly  subject,  the  rollers  having 
been  badly  engraved.  Before  this  dispute  was  settled,  ^the  [  *2d^  ] 
defendant  applied  for  money  on  account;  and  Mr.  Lucas  (one 
of  the  plaintiffs)  accordingly  paid  him,  on  the  1st  and  8th 
of  May,  two  sums  on  account,  which  amounted  together  to 
20Z.  10«.  (the  sum  now  sought  to  be  recovered).  On  the  18th 
of  May,  Mr.  Lucas,  the  defendant,  and  Oldham  the  bankrupt, 
happened  to  meet  at  the  counting-house  of  the  assignees,  and 
after  some  discussion  between  them,  the  defendant  agreed  to 
give  up  the  item  of  45Z.  Mr.  Oldham  then  taking  up  the  bill 
of  the  defendant,  deducted  the  451.  from  the  bill,  making  the 
balance  971.  Is.  6d.  instead  of  1421.  Is.  6d. ;  and  the  defendant 
immediately  signed  the  account,  so  altered.  On  the  same  day 
that  this  arrangement  took  place,  the  defendant  called  on  the 
plaintiff,  Lucas,  for  payment,  and  Lucas  paid  him  the  agreed 
halance  of  971.  7s.  6d. ;  but  almost  immediately  afterwards 
he  sent  the  defendant  notice  that,  when  he  did  so,  he  had 
forgotten  that  he  had  already  paid  the  defendant  the  two  sums  i 

{amounting  together  to  201.  10s.)  on  account;  and  that,  con- 
sequently, he  ought,  on  discharging  the  balance,  to  have  paid 
him,  not  972.  7s.  6d.,  but  only  76Z.  17^.  6^. :  he  therefore 
required  the  defendant  to  return  him  the  202.  10s.  The  defen- 
dant's clerk  answered,  that  the  defendant  did  not  consider  he 
had  received  more  than  he  was  entitled  to ;  and  the  defendant 
had  subsequently  refused  to  repay  the  sum  demanded. 
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LuoAB  Under  these  circumstances,  F.  Pollock,  for  the  defendant, 

W0R8WICK.  contended,  that  as  the  money  had  been  paid  by  Lucas,  one  of  the 
plaintiffs,  voluntarily,  and  as  all  the  facts  were  at  the  time  within 
his  knowledge,  he  could  not  now  recover  the  money  back. 

[  295  ]  BoLLAND,  B.  reserved  the  point,  directing  the  jury  to  find 

a  verdict  for  the  plaintiffs,  if  they  were  of  opinion  that  the  real 
agreement  between  the  parties  was,  that  the  full  amount  of 
the  charge  for  engraving  the  rollers  was  to  be  deducted  from 
the  defendant's  bill. 

Verdict  for  the  plaintiff's.     Damages^  20f .  10«. 

JP.  Pollock,  on  the  following  morning,  obtained  a  rule  nisi 
to  set  aside  the  verdict  and  enter  a  nonsuit,  on  the  ground  taken 
at  the  trial ;  against  which 

Alexander  shewed  cause  in  the  course  of  Hilary  Term 
following,  before  the  Lord  Gh.  J.  Denman  and  Mr.  Baron  Bolland. 
He  contended,  that  it  was  in  this  case  clear  that  the  plaintiffs 
had  paid  the  money  under  a  mistake,  and  equally  clear  that  the 
defendant  had  no  ground  or  claim  in  conscience  for  retaining  it. 
He  submitted,  therefore,  that,  on  the  principle  laid  down  by 
Lord  Mansfield  in  Bize  v.  Dickason  (i),  the  plaintiffs  were 
entitled  to  recover  the  money  back.  The  same  rule  is  laid  down 
by  Lord  Mansfield  in  Moses  v.  M'Farlane(2),  by  Ashhurst,  J. 
in  Chatfield  v.  Paxton  (3),  by  Sir  James  Mansfield,  Ch.  J.  in 
Brisbane  v.  Dacres  (4),  by  Chambre,  J.  and  Gibbs,  J.  in  the  same 
case  (5),  and  by  Abbott,  Ch.  J.  in  Wilkinson  v.  Johnston  (6). 

The  cases  deciding  that  money  voluntarily  paid  is  not  recover- 
able, have  all  been  cases  where  the  money  has  been  paid  under 
a  legal  process,  as  in  Harriot  v.  Hampton  (7)  and  Hamlet  v. 
[  •29G  j  Richardson  (8) ;  *or  under  threat  of  suit,  as  in  Knihhs  v.  Hall  (9) ; 
or  under  a  bond  fide  claim  of  right,  as  in  Brisbane  v.  Dacres  (4) ; 
or  merely  from  ignorance  of  the  law,  as  in  BUbie  v.  Lumley  (lo) ; 
or  where  the  transaction  has  been  of  an  illegal  character,  and 

(1)  1  T.  R.  285.  (6)  27  R.  R.  393  (3  B.  &  C.  434). 

(2)  2  Burr.  1012.  (7)  4  R.  B.  439  (7  T.  R.  269). 

(3)  6  R.  R.  480,  n.  (2  East,  471,  n.).  (8)  35  B.  R.  650  (9  Bing.  644). 

(4)  14  R.  R.  718  (5  Taunt.  143).  (9)  1  Esp.  184. 

(5)  14  R.  R.   723,  726  (o  Taunt.  (10)  6  R.  R.  479  (2  East,  469V 
154,  158}. 
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the  parties  stood  in  pari  delicto,  as  in  Browning  v.  Morris  (i) ;        Lnciis 
or  where  the  money  paid  was  due  in  honour  and  conscietice,    worswick. 
though  not  legally  recoverable,  as  in  Turner  v.  Arundel  (2).     He  i 

cited  also  Milnea  v.  Duncan  (3).  The  present  case  did  not  fall 
within  the  principle  of  any  of  those  where  the  money  has  been 
held  not  to  be  recoverable. 

jP.  Pollockf  contra  : 

The  rule  is  perfectly  well  established,  that  where  money  has 
been  paid  by  a  party  voluntarily,  and  with  full  knowledge,  or 
even  means  of  knowledge,  of  the  facts,  he  cannot  afterwards 
recover  it  back:  Milnes  v.  Duncan  (4).  BUbie  v.  Lumley  decides 
the.  question.  The  Jacts  were  here  all  within  the  knowledge 
of  the  party  who  made  the  payment  now  sought  to  be  revoked. 
He  had  himself  done  the  act  on  the  8th  of  May,  of  which  it  is 
pretended  he  was  ignorant  on  the  18th.  It  would  be  a  most 
inconvenient  doctrine,  if  a  party  were  allowed  to  shew  that, 
though  he  had  knowledge  of  the  facts,  he  had  them  not  present 
in  his  memory  at  the  moment  he  paid  the  money. 

The  learned  Judges  took  time  to  consider  the  case:  and  on         1S34. 
this  day  delivered  their  judgment, — that,  *a8  the  jury  had,        ^^^-  ^' 
in  effect,  found  that  the  money  was  paid  by  mistake,  in  the       [  *297  ] 
hurry  of    business,   they  were  of    opinion  that  it  might   be 
recovered  back  as  money  had  and  received  to  the  use  of  the 
plaintiffs.     They  therefore 

Discharged  the  rule  for  entering  a  nonsuit. 


DICKINSON  V.  FOLLETT.  isas. 

July  25. 
(1  Moody  &  Eobinson,  299—300.)  

Mere  badness  of  shape,  though  rendering  the  horse  incapable  of  work,        Ji-eettr. 
is  not  unsoundness.  C  ^^^  1 

Assumpsit  on  the  warranty  of  a  horse. 

The  warranty  was  admitted.  The  horse  had  been  kept  and 
used  by  the  plaintiff  as  a  carriage  horse  (for  which  purpose  he 
was  bought)  about  a  month,  and  was  then  tendered  to  be  returned 

(1)  Cowp.  790.  (4)  30  R.  R.  498,  600  (6  B.  &  C. 

(2)  2  Black.  B.  824.  677,  per  Bayley,  J,). 

(3)  30  B.  B.  498  (6  B.  &  C.  671). 
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'  DiCKINBON 
r. 
FOLLBTT. 

[  •300] 


as  unsound.  *It  was  admitted  that  the  horse  was  unsound  at 
that  time,  but  there  was  conflicting  evidence  whether  the 
unsoundness  existed  at  the  time  of  the  sale,  or  whether  it  arose 
from  some  subsequent  cause ;  and,  on  the  other  hand,  a  veterinary 
surgeon,  called  for  the  defendant,  after  giving  his  opinion  that 
the  lameness  arose  from  a  recent  injury,  stated  also,  that  the 
horse  was  so  ill  formed,  from  turning  out  one  of  his  fore  legs, 
as  to  be  incapable  of  work  to  any  extent  without  cutting  so  as  to 
produce  lameness. 

FoUettf  in  his  reply,  contended,  that,  at  all  events,  the  hcnrse 
was  unsound  from  this  malformation ;  that  a  horse  so  ill  formed 
as  to  be  incapable  of  the  ordinary  usefulness  of  a  horse,  was 
unsound. 

Aldbrson,  J.,  on  summing  up,  said,  that  the  horse  could  not 
be  considered  unsound  in  law,  merely  from  badness  of  shape. 
As  long  as  he  was  uninjured,  he  must  be  considered  sound. 
When  the  injury  is  produced  by  the  badness  of  his  action,  that 
injury  constitutes  the  unsoundness.  His  Lordship  then  put  the 
other  parts  of  the  case  to  the  jury,  who  found  a 

Verdict  for  the  defendant. 


1884. 
F^h.  22. 

Guildhall, 
[  826  ] 


[327] 


MYNN  V.  JOLIFFE  (1). 

(1  Moody  &  Bobinson,  326—328.) 

An  agent  employed  to  sell  an  estate  has  not,  as  such,  authority  to 
receive  payment. 

Assumpsit  to  recover  back  the  deposit  paid  on  a  contract  for 
the  purchase  of  an  estate.  There  were  special  counts  for  not 
making  a  good  title,  and  for  other  defaults. 

To  prove  the  payment  of  the  deposit,  the  following  paper  was 
offered  in  evidence : 

''  Memorandum.  John  Mynn,  Esq.  has  this  day  given  me  his 
note  of  hand  for  450Z.,  being  on  account  of  and  in  part  pur- 
chase of  an  estate  at  Sutton  Valance,  bought  by  the  said  John 
Mynn  of  Major  Joliffe,  at  the  sum  of  3,125Z.,  upon  such  other 

(I)  Cited  and  followed  in  Drakeftyrd  v.  Piercy  (1866)  7  B.  &  S,  5l5, 521.— R.  C. 
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conditions  as  the  said  Major  Joliffe  bought  the  said  estate  of 
Mr.  John  Watson. 

"  December  6,  1827.  John  Cabtbr." 

Carter  was  proved  to  be  the  defendant's  agent  to  sell  the  estate. 

It  was  objected  by  Sir  J.  ScarUtt  for  the  defendant,  that  the 
paper  was  not  evidence,  without  proving  an  authority  to  receive 
payment.  An  agent  to  sell  has  not  authority  to  receive  payment, 
unless  given  by  the  conditions  of  sale  or  other  means.  In 
general,  an  auctioneer  has  by  the  conditions  of  sale  an  authority 
to  receive  the  deposit  only;  he  has  no  authority  to  receive 
beyond  that. 

LiTTLEDALE,  J.  : 

I  think  that  an  agent  employed  to  sell  has  no  authority,  as 
such,  to  receive  payment;  but  I  shall  not  stop  the  cause:  the 
defendant  shall  have  leave  to  move  to  enter  a  nonsuit. 
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Mtkk 

V. 
JOLIFFB. 


HAWES  AND  Another  v.  FORSTEE  and  Another  (1). 

(1  Moody  &  Bobinson,  368—374.) 

In  an  action  by  the  purchaser  against  the  vendor  on  a  contract  made 
through  a  broker,  it  is  sufficient  for  the  purchaser  to  produce  the  bought- 
note  handed  to  him  by  the  broker,  and  to  shew  the  employment  of  the 
latter  by  the  vendor.  If  the  sold-note  vary  from  the  bought-note,  it 
lies  on  the  vendor  to  prove  that  variance  by  producing  the  sold-note. 

When  a  contract  is  made  through  a  broker,  the  bought  and  sold  notes 
delivered  to  the  parties  constitute  the  contract ;  not  the  entry  made  by 
the  broker  in  his  book.  Especially  when,  by  the  usage  of  trade,  the 
bought  and  sold  notes  are  looked  upon  as  the  contract. 

Assumpsit  to  recover  the  sum  of  3202.,  being  the  amount 
of  damages  sustained  by  the  plaintiff,  by  the  non-delivery 
of  oil  on  the  80th  of  June,  1881,  pursuant  to  contract. 

Plea,  general  issue. 

This  was  the  second  trial  of  the  action.  On  the  first  trial 
{which  took  place  before  Lord  Ch.  J.  Denman  and  a  special  jury, 

(1)  See   this    case    discussed    in  103,   20  L.  J.  Q.  B.  529;    and  in 

ThoriiUm  v.  Charles  (1842)  9  M.  &  Blackburn  on   Sale,  ch.  y.,  passim 

W.  802,  11  L.  J.  Ex.  302  ;  in  ;S'iei;e-  — E.  C. 
Wright  v.  ArMbald  (1851)  17  Q.  B. 

51—2 


1834. 
July  3. 

Guildhnll. 
[  3«8] 
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Hawes      at    the  London    sittings  *after   Michaelmas   Term,   1882),   it 

FoMTEB.     appeared  that  the  oil  had  been  boaght  by  the  plaintiffs  of  the 

[  •369  ]       defendants,   through  Mr.  Wright,   one  of    the  sworn  brokers 

of  the  city  of  London.     The  plaintiffs,  on  that  occasion,  put 

in  the  bought-note,  which  was  in  the  following  terms : 

*^  Boaght  for  Messrs.  B.  T.  and  W.  Hawes,  of  Messrs.  Forster 
and  Smith,  from  80  to  100  tons  of  palm  oil,  of  merchantable 
quality,  free  from  dirt  and  water,  at  261.  per  ton,  payable  per 
cash,"  &c.  '*  The  above  oil  warranted  to  arrive  on  or  before 
the  80th  of  June  (current),  ex  Premier,  FuUerton,  Cape  Coast. 
Customary  allowances. 

*'  London,  27th  of  May,  1881. 

"  Thomas  Wright,  Broker." 

And  Mr.  Wright,  being  called  by  the  plaintiffs,  and  having 
proved  his  being  employed  by  the  defendants  to  sell  the  oil» 
said,  that  he  made  and  signed  an  entry  of  the  contract  in  his 
broker's  book ;  that  the  bought-note  was  written  by  his  clerk, 
and  signed  by  himself ;  that  the  entry  was  made,  and  the  bought 
and  sold  notes  written  and  sent  to  the  respective  parties,  on  the 
same  evening,  but  whether  the  entry  or  the  notes  were  first 
written  he  could  not  say. 

The  plaintiffs  proved,  that  on  the  day  mentioned  in  the 
bought-note  (80th  of  June),  they  required  the  defendants  to 
deliver  the  oil ;  and  that  default  being  made,  they  had  bought 
other  oil  at  an  advanced  price.  The  sold-note  was  not  called  for 
by  the  plaintiffs  on  the  trial ;  whereupon 

[  370  ]  Campbell,  S.-G.,  for  the  defendants,   submitted  that   the 

plaintiffs  must  be  nonsuited : 

It  was  the  universal  usage  to  produce  both  the  bought-note 
and  the  sold-note ;  and  there  was  no  evidence  of  a  binding  con- 
tract between  the  parties,  without  producing  the  two  instruments^ 
and  shewing  their  correspondence  with  each  other. 

Sir  J.  Scarlett  for  the  plaintiff : 

The  bought-note,  which  has  been  produced  by  the  plaintifiiB,  ia 
evidence  of  a  contract  signed  by  Mr.  Wright,  who  is  proved  to 
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be  the  agent  of  the  party  charged  therewith.    It  is  not  necessary      hawbs 
for  the  plaintiffs  to  go  further.  Fobsteb. 

Dbnman,  Gb.  J.  was  of  opinion,  that  the  plaintiffs  were  not 
called  upon  to  give  any  evidence  of  the  sold-note  delivered  by 
the  broker  to  the  defendants. 

Campbell,  S.-G.,  then  offered  to  produce  the  broker's  book, 
according  to  which  (as  he  suggested),  the  defendants  were  not 
to  be  bound  by  the  contract,  unless  the  ship,  mentioned  in  the 
bought-note,  should  arrive  by  the  80th  of  June.  And  he  con- 
tended, that  the  entry  in  the  broker's  book  formed  the  original 
contract ;  the  bought  and  sold  notes  being,  in  fact,  only  minutes 
of  the  contract  furnished  by  the  broker  to  the  two  parties. 
And  he  cited  Heyman  v.  Neale(i),  Grant  v.  Fletcher  (2),  Ooom 
V.  AJUdo{z). 

Sir  J.  Scarlett,  contra,  relied  upon  the  case  of  Thornton  v.        [  371  ] 
Meux  (4)   as   the   last   authority  upon    the   subject,   distinctly 
shewing,  that  the  entry  in  the  broker's  book  is  not  admissible 
in  evidence  to  contradict  the  bought-note. 

Denman,  Ch.  J. : 

I  am  of  opinion,  that  the  plaintiffs  have  proved  a  contract, 
by  producing  the  bought-note  signed  by  Mr.  Wright,  and  shewing 
that  person  to  have  been  the  agent  engaged  by  the  defendants  to 
dispose  of  the  oil.  It  is  not  shewn,  that  the  sold-note  delivered 
to  the  defendants  differed  from  the  bought-note  delivered  to  the 
plaintiffs :  had  that  been  shewn  to  be  the  case,  it  would  have 
been  very  material;  but,  in  the  absence  of  all  proof  of  that 
nature,  I  am  clearly  of  opinion,  that  I  must  look  to  the  bought- 
note,  and  to  that  alone,  as  the  evidence  of  the  terms  of  the 
contract ;  the  defendants  shall,  however,  have  leave  to  move  for 
a  nonsuit. 

The  evidence  was  rejected;  and,  under  the  direction  of  his 

Lordship,  the  jury  returned  a  t7    j-  *  r     *i.      1  •  ^-^ 

^  *    "^  Verdict  for  the  plaintiffs.  ^ 

(1)  2  Camp.  337.  (3)  30  R.  R.  262  (6  B.  &  C.  117). 

(2)  29  E.  R.  286  (5  B.  &  C.  436).  (4)  31  R.  R.  711  (Moo.  &  Mai.  43). 
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Hawes  In  Hilary  Term  following,  Campbell,  S.-G.  obtained  a  role  to 

FOB8TBB.  shew  cause  why  the  verdict  should  not  be  set  aside,  and  a  non- 
suit entered,  on  the  ground  of  the  non-production  of  the  sold-note ; 
or  else,  why  a  new  trial  should  not  be  granted,  on  the  ground  thai 
the  entry  in  the  broker's  book  formed  the  contract,  and  that  such 
[  *372  ]  book  ought,  therefore,  *to  have  been  received  as  evidence  for  the 
defendants  on  the  trial. 

The  rule  as  to  the  nonsuit  was  discharged ;  but  the  rule  for  a 
new  trial  was,  after  argument,  and  time  taken  by  the  Court  for 
consideration,  made  absolute ;  the  Lord  Chief  Justice  saying, 
that  the  Court  doubted  whether  the  case  involved  any  point 
of  law  at  all, — ^and  whether  it  did  not  rather  turn  upon  the 
custom,  viz.  how  the  broker's  book  was  treated  by  those  who 
dealt  with  him.  Looking  to  the  importance  of  the  question,  the 
Court  thought  it  fit  to  let  it  undergo  further  consideration,  in 
order  that  evidence  might  be  given  as  to  the  usage  of  trade 
in  the  city:  and  his  Lordship  added,  that  if  it  were  deemed 
matter  of  law,  it  would  be  better  to  tender  a  bill  of  exceptions ; 
if  matter  of  fact,  to  let  the  opinion  of  the  jury  be  taken  upon  it. 

The  case  accordingly  now  came  down  for  a  second  trial ;  and 
on  this  occasion,  the  plaintiffs  (after  putting  in  the  bought-note, 
and  examining  the  broker  to  the  sarbe  effect  as  on  the  former 
trial)  called  upon  the  defendants,  after  due  notice,  to  produce  the 
sold-note :  it  was  accordingly  produced,  and  corresponded  with 
the  bought-note  already  set  forth.  The  plaintiffs  then  called 
several  of  the  most  eminent  merchants  in  the  city,  all  of  whom 
concurred  in  declaring,  that  they  had  never  known  any  instance 
where  the  broker's  book  had  been  referred  to,  and  that  they 
always  looked  to  the  bought  and  sold  notes  as  the  contract ;  and 
some  of  them  added,  that  if  the  broker's  bought  or  sold  note  (as 
the  case  might  be)  were  not  consonant  with  their  directions  to 
the  broker,  they  returned  it. 
[873]  For  the  defence,  the  broker's  book  was  produced,  and  the 

entry  respecting  the  transaction  in  question  was,  without  opposi- 
tion, read.  It  agreed  with  the  bought  and  sold  notes,  excepting 
that,  instead  of  the  words,  ''  the  above  oil  warranted  to  arrive  on 
or  before  the  80th  of  June,  ex  Premier,  FuUerton,  Cape  Coast," 
the  words  in  the  broker's  book  were,  "  if  the  above  do  not  arrive 
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on  or  before  the  80th  of  June,  this  contract  to  be  void."  The 
defendants  did  not  call  witnesses  to  rebut  the  evidence  given  by 
the  plaintiffs  as  to  the  usage ;  but  they  produced  a  copy  of  the 
regulations  made  in  the  year  1818,  by  the  Court  of  Aldermen, 
for  the  conduct  of  sworn  brokers,  and  which  regulations  were 
proved  to  have  been  generally  circulated  (i). 

Lord  Denman,  Gh.  J.  in  summing  up  the  case,  said  to  the  jury : 

The  only  question  before  you,  *is,  whether  the  bought  and 
sold  notes  constituted  the  contract ;  or  whether  the  entry  in  the 
broker's  book,  which  in  this  case  differed  from  the  bought  and 
sold  notes,  constituted  it.  I  have,  on  a  former  occasion,  expressed 
my  own  opinion  to  be,  that  in  point  of  law,  the  note  delivered 
by  the  broker  to  the  party  is  the  real  contract ;  that  is  still  my 
opinion :  but  it  has  been  thought  better  that  the  point  should  be 
submitted  to  you  simply  as  a  matter  of  fact ;  that  you  may  say 
which,  according  to  the  usage  of  trade  in  this  city,  has  been  the 
binding  contract, — the  broker's  book,  or  the  bought  and  sold 
notes  ?  If  the  evidence  has  satisfied  you,  that,  according  to  the 
usage  of  trade,  the  bought  and  sold  notes  are  the  contract  (and 
the  evidence  adduced  before  you,  to  shew  that  they  are  so 
considered,  has  not  been  met  by  any  contradictory  evidence 
from  the  other  side),  then  you  will  find  your  verdict  for  the 


plaintiffs. 


Verdict  for  the  plaintiffs. 


Campbell,  A.-G.  applied  for  leave  to  tender  hereafter  a  bill 
of  exceptions  to  the  direction  of  the  Lord  Chief  Justice  to  the 


(1)  According  to  these  regulations, 
the  broker  is  directed  to  enter  all 
contracts  on  the  day  of  the  making 
thereof,  &c.,  and  deliver  a  contract 
note  to  both  buyer  and  seller,  or 
either  of  them,  within  twenty-four 
hours  alter  request, containing  therein 
a  true  copy  of  such  entry;  and  shall, 
upon  demand  being  made  by  buyer 
or  seller,  shew  such  entry  to  them, 
to  manifest  and  prove  the  truth  and 
certainty  of  such  contract.  The  bond 
executed  by  brokers  has,  since  these 
regulations,  been  conditioned  for  their 
making    their   entries,   &c.   in  the 


manner  pointed  out  in  the  regulations : 
before  the  making  of  these  regula- 
tions, the  broker  was  only  required 
to  enter  the  contract*  in  his  book 
within  three  days  after  it  was  made. 
These  regulations  were  made  in 
consequence  of  the  report  of  a  com- 
mittee of  the  corporation  of  London, 
appointed  on  the  7th  of  March,  1815, 
to  enquire  into  the  practice  and 
general  conduct  of  the  brokers  of  the 
city.  The  report  of  the  conmiittee 
will  be  found  to  embrace  the  whole 
history  of  the  brokers  of  London. 


HAWB8 

r. 

FOBSTSB. 


[  •374  ] 
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jury,  that  they  were  to  find  for  the  plaintiffs,  if  they  thought 
that,  according  to  the  usage,  the  bought  and  sold  notes  constituted 
the  contract.  Such  leave  was  accordingly  given ;  but  the  defen- 
dants have  since  submitted  to  the  verdict,  and  paid  the  damages 
and  costs. 


1834. 

Wlnehentcr, 
[382  ] 


[  •383  ] 


PAYNE  V.  SHEDDEN. 

(1  Moody  &  Bobinflon,  382—384.) 

A  plea  of  twenty  years  user  of  a  right  of  way,  luider  2  &  3  Will.  lY . 
c.  71,  ifl  not  defeated  by  proof  of  an  agreed  alteration  ot  the  line  of  way, 
nor  by  a  temporary  non-user  under  an  agreement  of  the  parties. 

Trespass  quare  clausum  /regit.  Plea,  justification  under  a 
right  of  way,  that  the  defendant  and  other  the  occupiers  of  a 
certain  messuage  had  for  twenty  years  enjoyed,  without  inter- 
ruption, an  occupation  *way,  as  of  right,  over  the  locits  in  quo ; 
that  is  to  say,  from  A.  to  B.  (i).  Replication,  denying  enjoyment 
as  of  right  for  twenty  years,  &c. 

It  appeared  that  although  the  occupiers  of  the  messuage  had 
enjoyed  a  way  over  the  locus  in  quo  during  the  last  twenty  years, 
yet  that  the  line  and  direction  of  the  way  had  been  a  good  deal 
varied,  and  at  certain  periods  wholly  suspended,  by  agreement 
between  the  parties. 

It  was  objected  that  evidence  of  the  user  of  the  way  with 
such  variations  and  suspensions  of  the  enjoyment  of  it  did  not 
support  the  plea. 

Patteson,  J. : 

If  there  be  ten  years'  enjoyment  of  a  right  of  way,  and  then 
a  cessation  under  a  temporary  agreement  for  another  ten  years, 
yet  this  may  be  a  sufficient  enjoyment  of  the  old  right  for 
twenty  years  to  make  it  indefeasible  under  the  statute ;  for  the 
agreement  to  suspend  the  enjoyment  of  the  right  does  not 
extinguish,  nor  is  it  inconsistent  with,  the  right.  So,  if,  instead 
of  the  direct  path  from  A.  to  B.,  another  track  over  the  plaintiff's 
land  from  A.  to  C,  and  thence  to  B.,  had  been  substituted  by  a 
parol  agreement  of  the  parties  for  an  indefinite  time,  yet  the 

(1)  See  Stat.  2  &  3  WiU.  lY.  c.  71,  ss.  2  and  5. 
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user  of  this  sabstituted  line  may  be  considered  as  substantially 
an  exercise  of  the  old  right,  and  evidence  of  the  continued 
enjoyment  of  it. 

The  defendant  failed  to  establish  any  right  at  all,  and  the 

^     ^  Verdict  for  the  plaintiff. 


Patnb 
Sheddbk. 


DOE  D.  W0LLA8T0N  and  Others  v.  BARNES. 

(1  Moody  &  Bobineon,  386—390.) 

The  registry  of  a  marriage  is  evidence  between  strangers  of  the  time 
of  the  marriage. 

This  was  an  ejectment. 

«  ♦  «  «  * 

Sir  J.  Scarlett  opened  the  defendant's  case. 

For  the  purpose  of  proving  the  time  of  a  marriage  by  which 
one  of  the  witnesses  had  marked  the  date  of  a  particular  trans- 
action, Wilde,  Serjt.  offered  an  examined  copy  of  the  registry 
of  marriage.  The  witnesses  to  the  marriage,  and  the  clergyman 
who  performed  the  ceremony,  were  all  alive. 

Sir  J.  Scarlett  objected,  that  for  the  purpose  of  marking  time 
the  registry  was  not  evidence  between  strangers.  This  was  no 
question  of  pedigree ;  the  registry  is  only  evidence  to  prove  the 
'''fact  of  marriage ;  for  any  other  purpose,  some  of  the  witnesses 
to  the  marriage,  or  the  clergyman,  or  one  of  the  parties,  should 
be  called. 

Wilde,  Serjt.  contra  : 

The  registry  is  made  evidence  by  Act  of  Parliament ;  and  he 
referred  to  Hex  v.  North  Petherton  (i),  in  which  he  said  it  was 
•decided  that  the  registry  of  baptism  was  prima  facie  evidence 
of  the  child  being  bom  on  the  day  stated. 

Lord  Denman,  Ch.  J. : 

This  must  be  evidence  in  itself,  as  the  clergyman  must  be 
present,  and  it  is  his  duty  to  enter  the  marriage  correctly,  and 

(1)  29  B.  B.  305  (o  B.  &  C.  508). 


1834. 
July  22. 

Dorchester. 
[  886] 


[388] 


[  '389  ] 
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WoLLASTOK  this  fact  of  the  time  is  within  his  own  knowledge.  In  the  case 
BABNE8.  of  the  registry  of  baptism,  the  time  of  the  birth  must  generally 
be  taken  by  the  clergyman  from  other  people ;  and  if  the  case 
cited  goes  to  the  extent  stated,  it  cannot,  I  think,  be  supported  (i). 
But  the  present  ease  is  very  different :  and  the  registry  of  the 
marriage  being  made  evidence,  I  think  it  is  so  for  the  purpose 
of  proving  all  the  facts  there  stated,  necessarily  within  the 
knowledge  of  the  party  making  the  entry. 

The  evidence  was  accordingly  received. 

Verdict  for  the  plaintiff'. 


18S4. 
July  81. 

KxHer, 

[390] 


REX  V.  WOODLEY. 

(1  Moody  &  Bobinsoo,  390—392.) 

An  attorney  and  steward  of  a  lord  of  a  borough  is  bound  to  produce 
under  a  siibpcena  duces  tecum  public  documents  relating  to  the  borough ; 
but  he  is  not  boiuid  to  produce  documents  relating  to  the  l(»tl*8  inteivst 
in  the  borough. 

Information  in  the  nature  of  qiio  warranto,  calling  on  the 
defendant  to  shew  cause  why  he  holds  the  ofiSce  of  bailiff  of 
the  borough  of  Ashburton. 

The  attorney  in  the  cause  for  the  defendant,  who  was  also 
steward  of  the  borough,  and  attorney  for  Lord  Clinton,  lord 
of  the  borough,  was  called  by  the  relator  on  his  subjxxna  duces 
tecum  to  produce  certain  old  precepts,  books  of  presentment,  and 
a  case  on  which  the  opinion  of  Mr.  Pratt,  afterwards  Lord 
Camden,  had  been  taken  by  a  former  steward  of  the  borough, 
relating  to  the  office  of  steward,  and  which  had  been  handed 
over  to  the  attorney  by  the  last  steward.  The  case  called  for 
was  stated  in  the  opening  for  the  relator,  to  be  offered  as  evidence 
of  the  then  reputation  of  the  borough. 

The  attorney,  who  was  not  sworn,  objected  to  produce  the 


(1)  It  does  not  appear  that  the 
point  in  question  was  decided  or 
admitted  in  that  case;  and,  in  the 
case  of  Wihen  v.  Law,  23  B.  B.  757 
(3  Stark.  63),  Bayley,  J.  ruled  that 
an  entry  in  a  parish  register  of  the 
christening  of  a  child,  as  to  the  time 


of  its  birth,  is  not  evidence  of  the  age; 
and  the  Court  afterwards  confirmed 
that  ruling.  [And  see  Bobinmm  v. 
Duke  of  Buccleuch  (1887)  3  Times 
L.  B.  472,  a  decision  of  the  Court  of 
Appeal  to  the  same  effect. — F.  P.] 
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documents,  on  the  ground  that  he  held  them  as  attorney  for         Rex 
Lord  Clinton,  and  that  it  would  prejudice  his  interest  to  produce     woodley. 
them. 

Upon  Wilde's  proposing  to  argue  the  objection,  Lord  Denman,        [  ^9i  ] 
Ch.  J.  expressed  a  doubt,  whether  counsel  could  be  heard  upon 
it ;  when  Wilde  stated,  that  a  similar  objection  had  been  taken 
and  argued  by  counsel  in  a  case  before  Holroyd,  J. ;  and  his 
Lordship,  therefore,  allowed  the  argument  to  proceed. 

Wilde : 

These  documents  are  not  such  as  an  attorney  is  bound  to 
produce.  Lord  Clinton  is  lord  of  the  borough,  and  his  interests 
may  be  materially  affected  by  the  production  of  the  documents ; 
his  franchise  may  be  diminished,  and  the  value  of  his  property 
and  interest  in  the  borough  affected.  Besides,  the  subpcena  has 
not  been  served  on  the  proper  person ;  Lord  Clinton  is  the  real 
possessor,  and  he  ought  to  be  subpcenaed. 

Erie  and  Crotvder,  contra  : 

The  only  exception  to  the  liability  of  an  attorney  to  produce, 
is  that  of  title  deeds.  These  are  not  documents  affecting  the 
client's  title.  Doe  d.  CottrtaU  v.  Thomas  (i).  The  attorney  is 
clearly  the  proper  person  on  whom  to  serve  the  subpoena. 

Lord  Denman,  Ch.  J. : 

It  is  quite  clear,  that  there  are  two  distinct  characters  in 
which  Mr.  Smith  may  hold  the  documents  in  question;  his 
public  character  as  steward,  and  his  private  as  attorney  of  Lord 
Clinton ;  and  there  is  a  difference  in  the  documents  as  respects 
these  different  characters.  I  am  clearly  of  opinion,  that  he  is 
bound  to  produce  the  documents  which  he  holds  as  steward 
of  the  borough;  and  that  the  precepts,  presentments,  and 
*book^,  are  so  held,  and  must  be  produced.  With  regard  to  the  [  'ssz  ] 
case  and  opinion,  I  think  he  holds  them  in  his  confidential 
capacity  of  attorney  to  Lord  Clinton,  and  is  not  bound  to  produce 
them.    I  think  the  former  steward  held  them  as  such,  and  ought 

(1)  32  E.  R.  680  (9  B.  &  C.  288). 


I 
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Rbx         not  to  have  commanicated  their  contents  to  any  stranger ;  and 
WooDLET.     t)bey  were  handed  over  under  the  same  terms. 

The  precepts  were  then  produced;  and  were  proved  by  the 

former  steward  (i). 

Verdict  for  the  relator. 


1834.  KEX  V.  The  INHABITANTS  of  LANDTJLPH. 

Bodmin,  (1  Moody  &  Robinson,  393 — 395.) 

[  ^^3  ]  Where  two  parishes  are  separated  by  a  river,  the  medium  JUum  is  the 

presumptive  boundary  between  them. 

Where  a  public  way  crosses  the  bed  of  a  river,  which  washes  over  it 
at  every  high  tide,  and  leaves  a  deposit  of  mud,  aemblty  the  pariah  is  not 
bound  to  make  it  good. 

Indictment  for  the  non-repair  of  a  road. 

The  road  in  question  led  across  a  small  inlet  or  estuary  of  the 
Tamar  river,  not  far  from  its  mouth.  It  was  not  passable  at 
high  water,  and  was  usually  a  soft  sludge  at  ebb. 

The  defence  was,  that  the  road  was  not  a  public  highway  at 
all;  and  if  any,  was  one  in  its  nature  not  capable  of  repair. 
It  was  also  contended  that  this  road  was  not  in  the  parish 
of  Landulph. 

Patteson,  J.  held,  in  reference  to  the  question  of  boundary, 
that  where  two  parishes  are  separated  by  a  river,  and  there  is  no 
positive  evidence  of  the  boundary  line  between  them,  it  is  to  be 
[  *894  ]       ^presumed  to  coincide  with  the  middle  line  of  the  channel  (2). 

Patteson,  J.  in  summing  up,  dkected  the  jury,  that  if  they 
thought  it  proved  by  the  evidence  that  the  want  of  repair  arose 
from  the  nature  of  the  spot  over  which  the  alleged  road  passed, 
and  was  occasioned  by  the  river  flowing  over  it  at  every  tide, 
washing  away  the  materials  placed  there  to  form  the  road,  and 
leaving  in  their  place  a  deposit  of  mud,  it  would  be  absurd  to 

(1)  Vide  Mynn  v.  Joliffe,  ante,  extra-parochial?  See  Bridgewater 
p.  802.  Trustees  v.  Bootle^cum-Linacre  (1866) 

(2)  But  qucere  whether  the  pre-  L.  B.  2  Q.  B.  4,  35  L.  J.  Q.  B.  41.— 
sumption  in  the  circumstances  stated  R.  C. 

was  not  that  the  h}CU8  in  quo  was 
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Rex 

V. 


require  the  parish  to  do  repairs  which  from  the  nature  of  things 

must  always  be  ineffectual.     The  jury  would  therefore  in  that  the  Inhabi 

case  find  a  verdict  for  the  defendants. 

Verdict,  guilty  (i). 


TANTO  OP 

Landulph. 


DOE  D.  WILD  V.  ORMEROD  (2). 

(1  Moody  &  Robinson,  466— 46T.) 

The  probate  of  a  will  is  not  admissible  to  prove  declarations  of  the 
testator  as  reputation  in  a  question  of  pedigree. 

Ejectmbnt. 

For  the  defendant  it  became  necessary  to  establish  a  descent 
from  a  particular  ancestor ;  and  for  this  purpose, 


1835. 
March  21. 

Lancatt^r. 
[  466  ] 


Atcherley,  Serjt.  offered  in  evidence  the  probate  of  a  will 
made  by  a  deceased  member  of  the  family,  in  which  he  spoke  of 
certain  persons  as  his  relations. 


(1)  It  should  seem  that  a  public 
right  of  way  may  be  established, 
subject  to  certain  restrictions  and 
impediments,  which  preclude  the  pos- 
sibility of  any  effectual  or  durable 
repairs.  Thus,  though  a  parish  is, 
ordinary    circumstances,    liable 


m 


to  indictment  for  suffering  a  high- 
way to  remain  under  water,  yet  it  is 
plain  that  where  such  a  way  crosses 
a  ford,  it  must  be  enjoyed  subject 
to  a  state  of  things  which  may 
sometimes  render  it  impassable,  and 
at  all  times  inconvenient  and  unsafe. 
In  neither  this,  nor  any  other  case, 
is  a  parish  bound  to  provide  the  best 
possible  road,  but  only  such  a  road  as 
the  public  have  heretofore  accepted 
and  enjoyed.  Thus,  in  Rex  v.  The 
Inhabitants  of  Clutvorth,  1  Salk.  358, 
it  was  ruled  that  *'the  defendants 
were  not  bound  to  put  a  footway  in 
better  condition  than  has  been  time 
out  of  mind,  but  as  it  has  been  usiially 
at  the  best."  JnBexY.ThelhltabitaiUs 
of  .Stret/ord,  2  Ld.  Bay.  1169,  an 
indictment,  alleging  a  highway  to  be 
*^  valde  luUmi,  et  tarn  angtuta.  Ud  quM 


the  Queen*s  people  could  not  pass 
without  '''danger  of  their  lives,'*  was 
holden  to  be  bad  for  not  alleging 
that  it  was  out  of  repair.  In  Bex 
V.  The  Inhabita^its  of  the  County  of 
Devon,  28  R.  R.  440  (4  B.  &  C.  670), 
the  indictment  averred  that  a  pub- 
lic bridge  was  so  narrow  that  the 
King's  subjects  could  not  pass  with- 
out danger;  but  per  Bayley,  J., 
' '  the  public  thought  fit  to  take  to  it  in 
the  state  in  which  it  was  originally 
given  to  them ;  and  having  so  taken 
to  it  in  that  state,  the  law  does 
not  throw  any  obligation  on  the 
inhabitants  of  the  county  to  alter  it." 

In  general,  however,  circumstances 
like  the  above,  tending  to  abridge  or 
defeat  the  beneficial  enjoyment  of  a 
right  of  way,  are  given  in  evidence 
not  to  qualify,  but  to  disprove  it 
altogether. 

(2)  It  does  not  appear  that  the 
probate  is  made  evidence  for  this 
purpose  by  the  Court  of  Probate 
Act,  18o7  (20  &  21  Vict.  c.  77,  s.  64). 
— B.  C. 


[  •895, «.  ] 


i 
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DoEd.  CressweU,  for  the  plaintiff,  objected  to  the  receipt  of  this 

Wild  ., 

evidence : 


r. 
Obmbbod. 


The  probate  of  a  will  cannot  be  evidence  in  a  case  where  (as  in 
this)  real  property  is  in  question.  The  original  will  should  be 
produced ;  but  the  evidence  offered  is  not  even  equivalent  to  an 
examined  copy :  Starkie  on  Evidence,  108 ;  PoUiiU  v.  PoUiiU^ 
Bac.  Ab.  Evidence,  W.  (9) ;  but  there  is  moreover  an  express 
opinion  of  Mr.  J.  Buller  that  the  probate  is  not  receivable  in 
evidence,  even  to  prove  relationship  in  a  question  of  pedigree : 
BuU.  N.  P.  246. 

For  the  defendants  it  was  answered,  that  the  probate  was 
not  tendered  to  prove  the  fact  of  any  devise  of  the  land,  but 
merely  as  evidence  of  a  declaration  by  the  testator. 

[  407  ]  Alderson,  B.,  however,   rejected  the  evidence,  saying  the 

authority  cited  appeared  to  be  exactly  in  point,  and  he  should 
therefore  act  upon  it,  although  he  was  not  altogether  satisfied 
with  the  principle  of  it. 

The  evidence  was  rejected. 

Verdict  for  defendant. 


1835.  SPENCER  V.  AMERTON. 

^I^^'  (1  Moody  &  Robinson,  470-472.) 

y^'^^'  Charges  made  by  a  rate-payer  against  the  constable  of  a  district,  to 

r  "^^^  ]  a  meeting  of  rate-payers  met  to  investigate  the  constable's  disposal  of 

the  money  of  the  inhabitants,  are  privileged,  and  may  be  made  by 
letter,  if  the  rate-payer  be  prevented  from  attending.  The  party 
alleging  such  letter  to  be  libellous  must  prove  the  absence  of  the 
rate-payer  to  have  been  wilful. 

This  was  an  action  for  libel  on  the  character  of  the  plaintiff, 
as  a  township  constable. 

Fleas,  1st,  General  issue. 

2ndly,  Fleas  of  justification. 

It  appeared  in  evidence  that  complaints  had  existed  in  the 
township  respecting  certain  proceedings  of  the  plamtiff  whUst 
constable,  and  that,  in  particular,  a  complaint  had  been  made  as 
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to  a  sum  of  money  received  by  him  some  years  before,  and  which  spkncbr 
he  was  alleged  not  duly  to  have  accounted  for :  that  a  meeting  of  amerton. 
the  rate  payers  for  the  township  had  been  called  for  general 
purposes ;  that  the  defendant,  who  was  an  inhabitant  and  rate 
payer  in  the  township,  did  not  attend  it,  but  wrote  and  sent  the 
letter  complained  of  as  a  libel,  which  was  addressed  to  the  meeting, 
and  in  which  letter  (after  complaining  of  the  plaintiff's  extravagant 
expenses  in  his  office)  the  defendant  required  that  the  plaintiff 
should  be  called  upon,  either  by  action  or  indictment,  to  account 
for  the  sum  of  money  before  referred  to.  The  letter  was  opened 
and  publicly  read  at  the  meeting  by  the  chairman,  in  the  presence 
and  hearing  of  the  persons  there  assembled. 

The  defendant's  counsel  abandoned  the  justification,  but 
contended  that  he  was  entitled  to  a  verdict  on  the  general  issue, 
on  the  ground  that  the  letter  complained  of  was  a  privileged 
comimunication  made  by  a  party  interested,  to  other  parties 
^equally  interested,  with  a  view  to  steps  being  taken  for  their  [  *47i  ] 
common  benefit. 

For  the  plaintiff  it  was  answered,  that  even  admitting  that 
such  a  statement  as  that  complained  of  might  have  been 
privileged,  if  made  by  the  defendant  personally  at  the  meeting, 
he  had  no  right  to  send  it  in  the  form  of  a  letter ;  that  a  party 
clahning  a  privilege  of  this  nature  was  bound  to  use  it  in  the 
form  least  injurious  to  the  person  whose  character  was  at  stake ; 
and  that  here  the  defendant  had  pursued  a  different  course,  for 
defamatory  matter,  written  or  printed,  was  of  a  more  injurious 
tendency  to  the  party  defamed  than  mere  verbal  slander,  and  was 
so  considered  in  the  eye  of  the  law.  The  defendant  had,  never- 
theless, not  taken  the  trouble  of  attending  the  meeting,  and  there 
stating  his  sentiments,  but  had  unnecessarily  chosen  to  express 
his  opinion  of  the  plaintiff  in  a  more  durable  and  injurious  form, 
without  shewing  any  excusable  ground  for  so  doing. 

Pabke,  B.  (in  his  address  to  the  jury)  said,  there  is  no  doubt 
this  is  a  communication  which,  if  made  bond  fide,  the  defendant, 
as  a  party  interested,  might  have  made  at  the  meeting  by  word 
of  mouth ; '  and  it  seems  to  me  equally  clear,  that  if  he  had  any 
sufficient  reason  for  being  absent,  he  might  well  send  in  writing 


\ 
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Spenceh 
r, 

AllEBTON. 


[  •472  ] 


what  he  coald  not  come  to  say  verbally.  There  is  here  no  evidence 
on  either  side  whether  the  defendant  was,  or  was  not,  necessarily 
absent ;  but  the  communication  being  made  by  a  party  interested, 
must  be  held  to  be  prima  facie  privileged,  and  therefore  I  think 
it  was  at  all  events  incumbent  upon  the  plaintiff  to  give  evidence 
*to  shew  that  the  defendant's  absence  was  wilful ;  without  that 
evidence,  the  point  taken  on  behalf  of  the  plaintiff  does  not,  in 
my  opinion,  arise.  In  the  absence  of  that  evidence,  can  you  come 
to  the  conclusion  that  the  defendant  was  actuated  by  a  malicious 
motive  ?    If  not,  the  occasion  justifies  him,  and  you  must  acquit. 

Verdict  far  defeiid<int. 


1835. 
June  22. 

Westminster. 
[494] 


[  '^95  ] 


BRADY  AND  Wife  v.  GILES  (I). 

(1  Moody  &  Bobinson,  494—496.) 

In  an  action  for  damage  done  through  negligent  driving  of  a  carriage 
and  horses  let  to  hire  and  driven  by  the  servants  of  the  owner,  it  is  a 
question  for  the  jury  whether  the  servants  were  acting  as  the  servants 
of  the  person  hiring,  or  of  the  owner. 

Case  to  recover  compensation  for  an  injury  sustained  by  the 
female  plaintiff,  in  consequence  of  the  negligent  driving  of  a 
barouche  by  the  defendant's  servants.     Plea,  Not  guilty. 

The  defendant  was  a  carriage-jobber  in  London,  letting  out 
carriages  and  horses  on  hire.  On  the  22nd  June,  1834,  a  Mr. 
M'Kinlay  applied  to  the  defendant  for  a  barouche  and  four  horses, 
for  the  purpose  of  making  an  excursion  for  two  days  to  Windsor, 
and  back  to  town.  The  defendant  accordingly  furnished  him  with 
the  barouche  in  question,  and  four  horses,  which  were  driven  by 
two  of  his,  the  defendant's,  postilions.  Whilst  the  postiUons  were 
conducting  the  barouche  back  to  town,  on  the  evening  of  the 
second  day,  (Mr.  M'Kinlay  and  one  of  his  friends  being  on  the 
box),  the  barouche  came  in  contact  with  the  plaintiff's  gig,  and 
the  injury  complained  of  in  the  declaration  arose  in  consequence 
of  that  collision.  There  was  no  evidence  that  *Mr.  M'Kinlay,  or 
any  of  his  party,  interfered  in  the  manner  of  driving,  but  there 
was  (as  usual)  conflicting  evidence,  as  to  whether  the  accident 

(1)  Commented  on  and,  in  effect,      Q.  B.  565,  571,  67  L.  J.  Q.  B.  895.— 
followed  by  Lord  Bussell  of  Kil-      B.  C. 
liOWBX  in  Jones  v.  Scutlard,  '98,  2 
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was  attribatable  to  the  negligent  driving  of  the  postilions,  or  Bbadt 
to  the  carelessness  of  the  plamtiff  himself ;  and  it  was  further  qilbs.' 
contended  on  the  part  of  the  defendant,  that  the  plaintiff  should 
be  nonsuited,  even  admitting  the  accident  to  have  been 
caused  by  the  improper  conduct  of  the  postilions,  inasmuch  as 
the  action  was  not  maintainable  against  the  present  defendant, 
but  should  have  been  brought  against  M'Kinlay,  the  party  who 
had  hired  the  barouche  and  the  postilions,  under  whose  control 
the  horses  must  be  taken  to  have  been  when  the  accident  arose. 
For  the  plaintiff  on  the  other  hand  it  was  answered  that  the 
postilions  were  not  the  servants  of  Mr.  M'Einlay,  who  neither 
selected  nor  paid  them  (excepting  such  gratuity  as  he  might 
choose  to  bestow  on  them),  and  the  inconvenience  was  pointed 
out  which  must  arise,  if,  in  cases  of  this  kind,  a  person  sustaining 
an  injury  was  obliged  to  ascertain  the  name  and  address  of  the 
individual  having  the  temporary  use  of  the  carriage  on  hire. 

Lord  Abingbb,  G.  B.  refused  to  nonsuit  the  plaintiff.  His 
Lordship  said  it  had  always  appeared  to  him  that  the  Court  of 
King's  Bench  had  pursued  an  erroneous  course  in  Laugher  v. 
Pointer  (i)  when  they  allowed  the  question  now  raised  to  be 
discussed  as  if  it  were  a  question  of  law  for  the  Judge  to  decide. 
It  always  appeared  to  him  that  it  was  *quite  impossible  to  lay  [  *49(S  ] 
down  any  rule  of  law  on  such  a  point.  No  satisfactory  line 
could  be  drawn,  at  which,  as  a  matter  of  law,  the  general  owner 
of  a  carriage,  or  rather  the  general  employer  of  the  driver,  ceased 
to  be  responsible,  and  the  temporary  hirer  became  so.  Each 
case  of  this  class  must  depend  upon  its  own  circumstances ;  and 
the  jury,  taking  the  circumstances  of  the  present  case  into 
consideration,  must  undertake  the  task  of  deciding  whether, 
at  the  time  of  the  accident,  the  postilions  were  acting  as  the 

« 

servants  of  the  defendant,  or  as  the  servants  of  M'Kinlay.  If 
they  thought  that  they  were  acting  as  the  servants  of  the 
defendant,  and  that  the  accident  arose  from  their  improper 
conduct,  they  would  find  for  the  plaintiff. 

Verdict  for  the  plaintiff. 

(1)  29  E.  E.  319  (5  B.  &  C.  547). 
R.R. — VOL.  XLII.  52 
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1885.  CHATTOCK  V.  SHAWE  and  Others  (I). 

•^*^'  ^-  (1  Moody  &  Bobinaon,  498—501.) 

OnUdhall.  Where  a  policy  ol  insaranoo  contains  a  warranty  that  the  aaaured 

[498  ]  **  haa  not  been  afflicted  with,  nor  is  subject  to,  gout,  vertigo,  fiU,**  &c, 

such  warranty  is  not  broken  by  the  fact  of  the  assured^s  having  had 
an  epileptic  fit  in  oonsequenoe  of  an  accident.  To  va€ate  sndi  poHoy 
it  must  be  shewn  that  the  constitution  of  the  assured  was  naturally 
liable  to  fits,  or  by  accident  or  otherwise  had  become  so  liable. 

Assumpsit.  This  was  an  action  on  a  policy  of  insurance 
effected  by  the  plamtiff,  and  signed  by  the  defendants  as 
Directors  of  the  Eagle  Insurance  Company,  in  July,  1831,  upon 
the  life  of  Lieutenant-Colonel  Greswolde. 

Plea,  the  general  issue. 

The  policy  recited  that  the  plaintiff  had  delivered  to  the  office 
[  ^499  ]  ^  certain  statement  or  declaration  ^touching  the  said  Lieutenant- 
Colonel  Greswolde,  wherein  it  was  (amongst  other  things)  alleged, 
that  the  assured  **  is  now  in  a  sound  and  perfect  state  of  health, 
and  has  not  been  afflicted  with,  nor  is  subject  to,  gout,  vertigo, 
fits,  hemorrhage,  dropsy,  asthma,  consumption,  or  to  any  disease, 
ailment,  or  bodily  infirmity,  or  symptom  of  any  disease,  ailment, 
or  bodily  infirmity,  nor  accustomed  to  any  intemperate  habits, 
which  can  tend  to  the  shortening  of  life : "  and  the  policy  con- 
tained a  proviso,  that  the  insurance  was  to  be  valid  only  in  case 
the  declaration  above  referred  to  contained  a  true  and  faithful 
representation  of  the  facts  therein  mentioned. 

Colonel  Greswolde  died  in  January,  1888. 

For  the  defendants  it  was  attempted  to  be  shewn  that  the 
policy  was  void  on  two  grounds :  Ist,  because  at  the  time  it  was 
effected,  Colonel  Greswolde  was  accustomed  to  very  intemperate 
habits  of  drinldng,  which  tended  to  the  shortening  of  life ;  2ndly, 
because  he  had  been  afflicted  with  and  was  subject  to  fits. 

In  respect  of  the  fits,  it  was  admitted  in  the  plaintiff's  opening, 
that  in  the  year  1827  the  Colonel  had  been  attacked  by  a  seizure, 
said  to  be  of  an  epileptic  character,  whilst  quartered  at  Maccles- 
field, and  by  a  second  seizure  of  the  same  kind  a  few  days  after ; 
it  was  also  attempted  to  be  shewn  on  the  part  of  the  defendants, 
that  the  Colonel  had  been  frequently  afflicted  with  similar  seizures 

(1)  Cp.  Oeach  V.  Ingall  (1845)  14  M.  &  W.  95. 
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between  the  occurrence  at  Macclesfield  and  the  date  of  the  policy,     Ohattook 
and  from  thence  to  the  time  of  his  death,  the  immediate  cause      sbawb. 
of  which  was  stated  to  be  a  fit  of  some  kind,  at  a  time  when  he 
*was  keeping  his  bed,  and  labouring  under  a  dangerous  attack      [  •soo  ] 
of  some  species  of  cholera.    The  evidence  as  to  the  fits  (except 
the  two  at  Macclesfield,  and  that  which  took  place  immediately 
before  the  Colonel's  death),  was,  however,  of  a  very  doubtful, 
and  frequently  of  a  contradictory,  nature ;  and  as  to  the  Maccles- 
field fits,  the  plaintiff  gave  evidence  that  they  were  the  immediate 
result  of  an  accident  which  happened  to  the  Colonel  in  a  scuffle, 
in  the  course  of  which  he  eitiier  fell,  or  was  cast,  down  some 
stone  steps,  and  received  a  very  severe  injury  in  the  head ;  the 
Colonel  having  been  free  from  all  tendency  to  fits  up  to  this  time, 
and  never  having  experienced  any  recurrence  of  them  (as  the 
plaintiff  contended)  since. 

Lord  Abinoer,  C.  B.,  in  his  address  to  the  jury,  after  com- 
menting  on  the  evidence,  as  to  the  alleged  intemperate 
habits  of  Colonel  6.,  proceeded  thus: 

If  the  only  fits  of  which  proof  were  given  had  been  the  Maccles- 
field fits,  I  should  have  said,  there  was  no  breach  of  this  warranty ; 
for  the  interpretation  I  put  on  a  clause  of  this  kind  is,  not  that  the 
party  never  accidentally  had  a  fit,  but  that  he  was  not,  at  the  time 
of  the  insurance  being  made,  a  person  habitually  or  constitutionally 
afflicted  with  fits ;  a  person  liable  to  fits  from  some  peculiarity 
of  temperament,  either  natural,  or  contracted,  from  some  cause 
or  other,  during  life.  You  are  to  say  whether  the  evidence  has 
satisfied  you  that  these  fits  at  Macclesfield  were  the  result  of 
accident,  and  did  not  lead  to  any  recurrence  of  fits  in  after  life, 
or  whether  you  think  that  the  defendants  have  shewn  that  the 
Colonel  was  attacked  by  other  seizures  of  the  same  kind  after  the 
Macclesfield  fits ;  because  if  the  evidence  as  *to  those  seizures  [  *50i  ] 
is  to  be  depended  upon,  they  not  being  pretended  to  be  the  result 
of  any  accident,  would  seem  to  shew  that  the  party  was,  from 
the  date  of  the  Macclesfield  fits,  a  person  subject  to  that  disorder, 
within  the  meaning  of  the  proviso.  In  that  case  your  verdict 
will  be  for  the  defendant. 

Verdict  for  the  plaintiff". 

52—2 
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Chattook 

«. 

Shawb. 


In  Michaelmas  Term  following  a  rule  nisi  for  a  new  trial  was 

obtained,  on  the  ground  that  the  verdict  was  against  evidence. 

No  objection  was  made  to  the  direction  of  the  learned  Lord  Chief 

Baron,  and,  in  the  course  of  the  argument,  Parke,  B.  expressed 

his  concurrence  therein.    The  rule  was  afterwards 

Discharged, 


1836. 
March  12. 


Dorchester. 
[  626] 


[  526] 


DOE  D.  ELLIS  V.  HARDY. 

(1  Moody  ^  Bobinson,  525—526.) 

The  declarations  of  a  testator  are  admissible  where  a  will  is  disputed 
on  account  of  fraud,  circumvention,  or  forgery. 

The  question  in  this  ejectment  was  whether  the  lands  sought 
to  be  recovered  had  passed  by  a  codicil,  said  to  be  executed  by 
Henry  Sedcole,  in  1821.  The  defence  was,  that  the  alleged  codicil 
was  a  forgery.  An  admitted  codicil,  devising  the  property  in  ques- 
tion to  the  lessor  of  the  plaintiff,  dated  in  1806,  was  put  in,  attested 
by  only  two  witnesses,  without  objection,  for  the  lessor  of  the 
plaintiff,  and  declarations  of  the  testator  of  his  intention  that 
the  lessor  of  the  plaintiff  should  have  the  property  were  offered. 

These  were  objected  to  by  Butt  for  the  defendant. 

LiTTLEDALE,  J.  : 

I  think  the  declarations  of  the  testator  are  admissible  to  shew 

his  intentions,  where  the  defence  is  either  fraud,  circumvention, 

or  forgery. 

Verdict  for  the  plaintiffs  with  leave  to  the  defendant 

to  move  on  another  point. 


1886. 
April  I. 


LiterpooU 

[627] 


FAEKAR  V.  BESWICK  (1). 

(1  Moody  &  Bobinson,  527—528.) 

Where  two  persons  are  in  partnership,  the  presumption  is  that  they 
are  interested  in  the  partnership  stock  in  equal  moieties. 

Action  of  trover  for  horses, 

Fleas,  Ist,  that  the  horses  were  not  the  property  of  the  plaintiff. 
2ndly,  judgment  recovered  in  the  County  Court  by  the  defendant 

(1)  The  Partnership  Act,  1890(53      v.  Andersm  (1855)  20  Beav.  98;    7 
&  54  Vict.  c.  39),  B.  24  (1).    Bobinson      Be  G.  M.  &  G.  239.— B.  C. 
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against  Joshua  Farrar,  and  that  defendant  seized  the  horses,      fakrab 

dm 

in  the  declaration  mentioned,  in  execution  of  that  judgment,     beswiok. 
they  being  the  horses  of  the  said  Joshua  Farrar. 

For  the  defendant,  evidence  was  given  tending  to  shew 
either  that  Joshua  Farrar  (the  brother  of  the  plaintiff)  was 
solely  interested  in  the  horses,  or  else  that  he  was  a  partner  with 
the  plaintiff  in  the  business  of  a  carrier,  and  that  the  horses 
belonged  to  them  jointly,  and  were  used  in  their  business. 

Parke,  B.  told  the  jury  that  if  they  thought  the  horses  [  528  ] 
belonged  to  Joshua  only,  the  defendant  was  clearly  entitled  to 
their  verdict :  but  if  they  thought  Joshua  was  interested  in  the 
horses,  not  solely,  but  jointly  with  the  plaintiff,  he  recommended 
them  to  find  a  verdict  for  the  plaintiff,  but  to  confine  the  damages 
to  half  the  value  of  the  horses ;  and  he  would  reserve  the  point 
for  the  opinion  of  the  Court,  whether  the  plaintiff  was  entitled 
to  recover  at  all  under  such  circumstances. 

CresBwell  observed  that  there  was  no  evidence  to  shew  that 
Joshua  was  entitled  to  half  of  the  stock  in  trade,  even  if  the  jury 
thought  that  he  had  some  interest  in  it. 

Parke,  B.  : 

Where  a  partnership  is  found  to  exist  between  two  persons, 
but  no  evidence  is  given  to  shew  in  what  proportions  the  parties 
are  interested,  it  is  to  be  presumed  that  they  are  interested  in 
equal  moieties. 

Verdict  for  the  plaintiffs  for  half  the  value  of  the 
horses, 

[A  rule  for  leave  to  enter  a  nonsuit,  after  argument  in  the 
ensuing  Term,  was  discharged  by  the  Court  :  1  M.  &  W.  682.] 


Quildkaa. 
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,18m.  HEWITT  V.  THOMSON  (1). 

June  24. 

(1  Moody  &  Bobinson,  543—^5.) 

Where  notice  of  dishonour  reaches  the  drawer  of  a  bill  too  late,  haying 
^        -I  first  by  mistake  been  sent  to  a  wrong  person,  and  such  mistake  arose 

from  the  indistinctness  of  the  drawer's  writing  on  the  bill,  he  is  not 
discharged. 

Assumpsit  against  the  drawer  of  a  bill  of  exchange. 

The  bill  was  dated  "  8,  Wilton  Street,  80  November,  1886,"  and 
purported  to  be  drawn  by  "  Chas.  Thomson,"  and  to  have  been 
accepted  by  one  John  Johnson,  payable  to  the  drawer's  order ; 
by  him  indorsed  to  I.  B.  Nicolls,  who  indorsed  it  to  the  plaintiff. 

Plea,  that  the  defendant  had  not  notice  of  the  dishonour,  and 
issue  thereon. 

It  appeared  in  evidence  that  when  the  bill  was  returned 
unpaid  to  the  plaintiff  as  indorser,  on  the  7th  March,  1886, 
his  attorneys  wrote  a  letter  containing  notice  of  the  dishonour, 
and  put  the  same  into  the  twopenny  post ;  but  mis-reading  the 
[•544]  drawer's  surname  for  "Thornton,"  instead  of  *"  Thomson," 
they  directed  their  letter  to  "  C.  Thornton,  Esq.,  No.  8,  Wilton 
Street."  The  defendant  had  ceased  to  reside  at  that  place 
before  the  bill  became  due,  and  the  letter  was  returned  to  the 
attorneys  of  the  plaintiff  on  the  10th  of  March,  from  the  Dead 
Letter  Office,  with  an  intimation  that  no  such  person  as 
Mr.  Thornton  was  known  at  No.  8,  Wilton  Street,  whereupon 
the  attorneys  on  the  same  day,  having  made  inquiries  who  the 
defendant  was,  and  having  ascertained  his  present  residence, 
addressed  a  notice  to  him  in  his  right  name  at  that  residence. 
The  postman  who  had  the  delivery  of  letters  in  Wilton  Street 
on  the  7th,  was  called  and  said  that  being  informed  there  was 
no  such  person  as  Mr.  Thornton  living  at  No.  8,  he  returned 
the  letter  to  the  head  office,  without  making  any  further  inquiry. 
It  was  contended  for  the  defendant  that  no  notice  of  dishonour 
had  been  given  to  him  until  the  10th  of  March,  which  was 
clearly  too  late. 

Parke,  B.  told  the  jury,  that  it  was  clear  the  defendant  had 
not  received  notice  within  the  time  limited  by  the  ordinary  rule, 

(1)  See  Bills  of  Exchange  Act,  1882,  s.  50  (1).— H.  G. 
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and  that  it  was  fit  they  should  watch  very  closely  any  evidence 
adduced  for  the  purpose  of  taking  any  particular  case  out  of 
that  rule.  The  notice  ought  to  have  been  given  on  the  7th. 
In  fact  it  did  not  reach  the  defendant  until  the  10th ;  and  the 
question  for  the  jury  was,  whether  sending  the  letter  on  the 
7th  to  the  residence  occupied  by  the  defendant  when  the  bill 
was  drawn  by  him,  and  with  the  error  that  had  been  proved 
to  exist  in  the  defendant's  name  upon  the  address  of  the  letter, 
was  a  sufficient  ^notice?  They  would  look  at  the  bill  and 
examine  the  defendant's  signature  thereto,  and  then  say  whether 
the  mistake  in  the  address  was  attributable  to  the  want  of  proper 
care  on  the  part  of  the  plaintiff  or  his  attorneys,  or  whether  it 
might  more  reasonably  be  said  to  result  from  the  defendant's 
own  manner  of  writing  his  name  in  the  bill.  If  they  were  of 
the  latter  opinion,  their  verdict  would  be  for  the  plaintiff. 

Verdict  for  the  plaintiff. 


Hewitt 
Thoicsoh. 


[•646] 


DOE  D.  CHADWICK  v.  JACKSON  (1). 

(1  Moody  &  Bobinson,  55;^-^62.) 

By  deed  between  coparceners  and  their  hnsbands  to  lead  the  lues  of 
a  fine,  in  order  to  effect  a  partition, — ^the  share  of  one  coparcener  was 
limited  (after  life  estates  to  the  parents)  "to  the  use  of  the  child  or 
children  **  (without  words  of  inheritance)  "  for  eyer,  subject  neverthe- 
less to  such  divisions,  directions,  orders,  and  appointments  as  the 
husband  by  will  or  deed  should  think  fit  to  direct  or  appoint :  **  Held, 
that  these  words  gave  the  husband  not  merely  a  power  of  distribution, 
but  a  general  power  to  appoint  the  fee-simple,  and  that  such  powr* 
was  weU  executed  by  indentures  of  lease  and  release  expressed  to 
be  made  in  consideration  of  money  paid,  as  weU  as  of  natural  affection. 

This  was  an  action  of  ejectment,  tried  at  the  Summer  Assizes, 
in  the  year  1884,  for  the  comity  of  Lancaster,  when  a  verdict 
was  fomid  for  the  lessor  of  the  plaintiff,  subject  to  a  special  case, 
the  facts  of  which  were,  in  substance,  as  follow  : 

By  an  indenture,  bearing  date  the  20th  of  April,  1731,  made 
between  Adam  Holden  and  Elizabeth,  his  wife,  of  the  first  part ; 
Adam  Scholefield  and  Hannah  his  wife,  of  the  second  part; 


1836. 

Aug,  14. 

1837. 

ItaneoMUr, 
[563  ] 


(1)  See  this  case  commented  on      (Sugden)   on    Powers     (ed.    1861), 
by  Lord  St.  Leonards  in  his  book     p.  437. — ^B.  0. 
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DoEd.       James  Ashworth  and  Alice  his  wife,  of  the  third  part;  John 
V.  Taylor  and  Judith  his  wife,  of  the  fourth  part ;  *  James  Hoyle, 

]  ^'  ^^^^  Bottom,  in  Spotland,  and  Mary,  his  wife,  of  the  fifth 
part ;  and  James  Hoyle,  of  Stubby  Lee,  in  Spotland,  of  the  sixth 
part ;  (which  said  Elizabeth,  Hannah,  Alice,  Judith,  and  Mary, 
were  therein  described  as  the  only  daughters  and  co-heirs  of 
James  Hoyle,  deceased,)  after  reciting  that  the  messuages,  lands, 
and  hereditaments  of  the  said  James  Hoyle,  deceased,  descended 
and  came  by  due  course  of  law  unto  the  said  Elizabeth,  Hannah, 
Alice,  Judith,  and  Mary,  and  their  heirs,  as  the  only  daughters 
and  co-heirs  of  the  said  James  Hoyle,  deceased,  who,  together 
with  their  respective  husbands  were  willing  and  desirous  that 
a  full  and  perfect  division,  partition,  and  allotment  of  all  and 
every  the  said  messuages,  lands,  and  hereditaments  might  be 
had,  made,  and  divided  into  four  equal  parts,  shares,  and  allot- 
ments, so  that  all  parties  and  persons  might  have,  hold,  and 
enjoy  their  respective  shares,  parts,  divisions,  and  allotments  in 
severalty  to  them  and  their  heirs  respectively  from  the  other, 
according  to  the  several  uses,  estates,  limitations,  provisions,  and 
purposes  thereafter  particularly  mentioned,  limited,  expressed, 
and  declared ;  it  was  to  that  end  covenanted,  &c.  by  and  between 
all  the  said  parties,  that  the  said  James  Hoyle  and  Mary  his 
wife,  should  accept  40Z.,  paid  by  Adam  Holden,  Adam  Schole- 
field,  James  Ashworth,  and  John  Taylor,  in  full  satisfaction  of 
the  estate,  &c.,  which  the  said  James  Hoyle,  or  Mary  his  wife, 
or  their  heirs,  &c.  could  or  might  have  or  claim  of,  in,  to,  and 
out,  and  forth  of  the  same ;  and  that  the  said  James  Ashworth 
and  Alice,  his  wife,  should  have,  hold,  and  enjoy  according  to 

[  *656  ]  the  several  uses,  estates,  provisions,  limitations,  and  ^purposes 
thereafter  mentioned,  expressed  and  declared,  certain  lands  and 
hereditaments  therein  specified  (being  the  property  in  question 
in  this  cause),  which  it  was  thereby  agreed  should  be  the  full 
share,  dividend,  part,  and  allotment  of  the  said  James  Ashworth 
and  Alice  his  wife,  of,  in,  to,  or  out  of  all  and  every  the  messuages, 
lands,  and  hereditaments  aforesaid,  late  the  estate  and  inherit- 
ance of  the  said  James  Hoyle,  deceased,  and  which  the  said 
James  Ashworth  and  Alice,  his  wife,  had  agreed  to  accept  and 
take  in  full  for  their  respective  shares,  dividends,  parts,  and 
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allotments  accordingly,  they  paying  one  fourth  of  the  said  40Z.       Doe  d. 
to  the  said  James  Hoyle  and  Mary  his  wife,  and  5Z.  to  the  said  ,.. 

Adam  Scholefield.  The  indenture  contained  a  similar  declara-  Jackson. 
tion  as  to  shares  allotted  to  Adam  Holden  and  Elizabeth  his 
wife,  John  Taylor  and  Judith  his  wife,  and  Adam  Scholefield 
and  Hannah  his  wife.  It  was  then  covenanted  by  all  the  said 
parties  that  a  fine  should  be  levied  of  the  messuages,  lands, 
and  hereditaments,  aforesaid,  late  the  estate  and  inheritance  of 
the  said  James  Hoyle  deceased ;  and  the  uses  of  the  fine  were 
declared  (as  to  all  the  shares  except  Ashworth's)  in  favour  of 
the  respective  parties  above  named,  in  fee-simple,  some  being 
limited  to  the  husbands  and  their  heirs,  others  to  the  wives  and 
their  heirs, — and  as  to  the  share  of  James  Ashworth  and  his 
wife,  it  was  declared  that  the  fine  should  enure  to  the  use  and 
behoof  of  the  said  James  Ashworth  and  his  assigns,  for  and 
during  the  term  of  his  natural  life ;  and  immediately  after  his 
decease,  for  the  annual  payment  of  61.  to  be  paid  to  the  said 
Alice,  then  wife  of  the  said  James  ^Ashworth  and  her  assigns,  [  *556  ] 
for  and  during  the  term  of  her  natural  life,  in  case  she  should 
happen  him  to  survive,  out  of  the  rents  and  profits  thereof,  and 
the  reversion  and  remainder  thereof,  to  the  use  and  behoof  of 
such  child  or  children  as  was  or  should  be  begotten  by  the  said 
James  Ashworth  on  her  the  said  Alice  his  then  wife  for  ever, 
subject  nevertheless  to  such  divisions,  directions,  orders,  and 
appointments  as  the  said  James  Ashworth  by  his  last  will  and 
testament,  or  other  his  act  and  deed  in  writing  by  him  in  his 
lifetime,  under  his  hand  and  seal  lawfully  executed,  should 
think  fit  to  direct  and  appoint. 

A  fine  with  proclamations  was  duly  levied  according  to  the 
covenant. 

James  Ashworth  entered  into  possession  of  the  estate  agreed 
to  be  allotted  to  him  as  aforesaid,  (being  the  premises  in  ques- 
tion in  this  cause) ,  and  died  in  possession  thereof  about  fifty 
years  ago. 

The  said  James  Ashworth  had  only  two  children  by  the  said 
Alice  his  wife,  both  bom  after  the  execution  of  the  deed  of 
partition  and  the  levying  the  fine,  and  whilst  the  said  James 
Ashworth  was  in  possession  of  the  said  allotted  estate,  viz.. 


826  1886.    N.  P.     1  MOODY  &  BOB.  556—558.        [b.b. 

DoBd.       James  Ashworth,  his  son,  who  died  in  1764,  in  his  fatiier'e 

Ohadwick 

r,  lifetime,  and  Ann,  who  intermarried  first  with  John  Heyworth, 

Jackson.     ^^^  afterwards  with  Jonathan  Greenwood. 

By  indentures  of  lease  and  release,  bearing  date  respectively 
the  19th  and  20th  December,  1768,  made  between  the  said 
James  Ashworth  (the  father)  of  the  one  part,  and  the  said  Ann 
(therein  described  as  Ann  Heyworth,  widow  of  John  Heyworih) 
[  *557  ]  his  daughter,  of  the  other  part,  the  said  James  Ashworth,  ^in 
consideration  of  the  sum  of  502.  paid  to  him  by  the  said  Ann 
Heyworth,  and  of  natural  love  and  affection,  &c.,  granted,  bar- 
gained, released,  &c.,  unto  the  said  Ann  Heyworth,  her  heirs 
and  assigns,  the  said  messuages  and  lands  so  agreed  to  be 
allotted  to  the  said  James  Ashworth  and  Alice  his  wife,  as 
above-mentioned  (being  the  premises  in  question  in  this  cause), 
and  the  reversion,  &c.,  and  all  the  estate,  right,  &c.,  of  the 
said  James  Ashworth,  &c.,  to  and  for  the  sole  and  only  use  and 
behoof  of  the  said  Ann  Heyworth,  her  heirs  and  assigns  for  ever. 

Ann  Heyworth  entered  upon  the  premises,  and  died  in 
possession  thereof  in  1883. 

The  defendants  were  devisees  under  the  will  of  the  said  Ann 
Heyworth. 

The  lessor  of  the  plaintiff  was  heir-at-law  of  the  said  Alice,  the 
wife  of  the  said  James  Ashworth. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
lessor  of  the  plaintiff  was  entitled  to  recover  the  whole,  or  any, 
and  what,  portion  of  the  premises  in  question. 

The  case  was  argued,  in  Trinity  Term,  1836,  at  Serjeant's 

Inn,  before  Lord  Denman,  Ch.  J.,  and  Mr.  Baron  Parke  (the 

Judges  in  the  commission  for  the  county  palatine,  at  the  time  of 

the  argument),  by  Tomlinson,  for  the  lessor  of  the  plaintiff,  and 

by  Hoggins,  for  the  defendant. 

Cur,  adv.  vuU, 

In  the  course  of  Hilary  Term,  1837,  the  following  judgment  was 
delivered,  by  Lord  Demman,  Ch.  J. : 

[  568  ]  This  case  was  very  ably  argued  before  us  some  time  ago, 

and  stood  over  for  our  decision.    The  question  turned  on  the 
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constraction  of  a  power  of  appointment  in  a  deed  to  lead  the       Dosd. 

OHAD  W ICK 

uses  of  a  fine;  and  upon  the  execution  of  that  power.    The  r. 

lessor  of  the  plaintiff  claiming,  in  the  event  of  there  being  no     J^cskson. 
power  of  appointment  of  a  fee-simple,  or  of  such  power  not 
having  been  duly  exercised,  either  one  fifth  or  the  whole  of  the 
estate,  as  the  heir-at-law  of  one  of  the  settlors. 

Five  sisters  being  entitled  to  different  interests  in  an  estate, 
and  all  married,  executed  a  deed  of  covenant  to  levy  a  fine  of 
the  whole,  on  the  20th  of  April,  1781,  and  declared  the  uses 
of  the  fine.  By  this  deed  the  estate  was  divided  into  shares, 
and  it  was  declared  that  James  Ashworth  and  Alice  his  wife, 
one  of  the  daughters  (under  whom  the  lessor  of  the  plaintiff 
claims  as  heir-at-law)  according  to  the  several  estates,  limita- 
tions, provisions,  and  purposes  thereinafter  mentioned  were 
to  hold  and  enjoy  certain  lands,  as  their  full  part,  share, 
and  allotment,  and  the  uses  of  the  fine,  as  to  such  part, 
were  declared  as  follows:  ''And  as  for  touching  and  concern- 
ing all  the  dividend,  share,  part,  and  allotment  of  the  said 
premises,  shared  and  allotted  to  the  said  James  Ashworth 
and  Alice  his  wife  as  aforesaid,  to  the  use  and  behoof  of 
the  said  James  Ashworth  and  his  assigns,  for  and  during  the 
term  of  his  natural  life,  and  immediately  after  his  decease 
for  the  annual  payment  of  6L  to  be  paid  to  the  said  Alice 
then  wife  of  the  said  James  Ashworth  and  her  assigns  for  and 
during  the  term  of  her  natural  life,  in  case  she  should  happen 
him  to  ^survive,  out  of  the  rents  and  profits  thereof,  and  the  [*569] 
reversion  and  remainder  thereof,  to  the  use  and  behoof  of  such 
child  or  children  as  was  or  should  be  begotten  by  the  said 
James  Ashworth,  on  her  the  said  Alice  his  then  wife  for 
ever;  subject  nevertheless  to  such  divisions,  directions,  orders 
and  appointments  as  the  said  James  Ashworth  by  his  last 
will  and  testament  or  other  his  act  and  deed  in  writing  by 
him  in  his  lifetime  under  his  hand  and  seal  lawfully  executed, 
should  think  fit  to  direct  and  appoint."  A  fine  was  afterwards 
levied.  James  Ashworth  in  1768,  in  consideration  of  SOL,  con- 
veyed the  lands  constituting  the  share  of  his  wife,  to  his  daughter 
Ann  Heyworth  in  fee.  Alice  Ashworth  we  suppose  died  before 
this ;  but  the  time  of  her  death,  indeed  the  fact  of  her  death, 
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Dob  d.  is  not  stated.  The  defendants  claim  as  devisees  onder  the  will 
^.  of  Ann  Hey  worth. 

Jaokson.  rpjj^  gj^gj  question  upon  these  facts  is,  whether  the  words  of 
the  deed  of  1781  authorised  an  appointment  by  James  Ashworth 
to  his  daughter  in  fee.  It  is  perfectly  well  settled,  that  no 
precise  form  of  words  is  necessary  to  create  powers,  whidi  are 
but  declarations  of  trusts,  whether  such  powers  are  given  by  will 
or  deed.  (Moore,  Anon.  608.)  And  where  the  intention  is  clear, 
a  power  may  enable  the  disposition  of  a  fee,  though  no  words  of 
limitation  are  used.  Do,  then,  the  words  in  this  case  sufficiently 
indicate  the  intention  of  the  settlors  that  a  fee  should  be  appointed? 
We  think  it  clear  that  if  the  words  had  been  that  the  reversion 
and  remainder  should  go  to  such  uses  as  J.  A.  should  direct, 
order,  or  appoint,  a  fee  could  have  been  appointed  to  any  one ; 

[  *560  ]  and  the  cases  fully  warrant  *that  opinion ;  thus  in  Leife  v. 
Saltingstoncy  1  Mod.  189,  Anon, :  Cart.  B.  232,  the  words  "  by 
her  to  be  disposed  of  to  such  of  my  children  as  she  shall  think 
fit,"  were  held  by  a  majority  of  the  Judges  to  authorise  an 
appointment  of  the  fee,  and  they  said  that  when  one  gives  to 
another  a  power  to  dispose,  he  gives  the  same  power  that  he 
himself  had.  In  Tomlinson  v.  Dighton,  1  P.  Wms.  149,  no  doubt 
was  entertained  as  to  this  point ;  where  a  will  devised  lands  to 
the  testator's  wife  for  life,  and  then  to  be  at  her  disposal.  And 
in  Kenworthy  v.  Bate  (i).  Sir  Wm.  Grant  was  of  opinion  that 
a  settlement  ''  to  the  use  of  such  child  and  children  as  J.  S. 
should  by  his  will  direct,  limit,  and  appoint,*'  authorised  J.  S. 
to  give  a  fee  simple  to  any  one  of  his  children.  Sir  E.  Sugdrn, 
in  remarking  upon  this  case,  observes,  that  the  context  might  be 
considered  as  shewing  an  intent  to  vest  the  inheritance  in  the 
children,  because  there  were  limitations,  in  default  of  appoint- 
ment, to  the  "  sons  in  tail."  There  is  some  difficulty,  however, 
in  saying  that  such  an  intent  could  be  collected  from  the  context, 
as  an  estate  tail  di£fers  from  an  estate  in  fee ;  and  the  Master  of 
THE  Rolls  must  have  founded  his  opinion  on  the  general  effect 
of  the  word  '^  appointment,"  without  any  words  of  qualification. 
We  are  of  opinion,  therefore,  that  the  words  "  subject  to  such 
directions,  orders,  and  appointment,"  as  J.  Ashworth,  &c.  should 

(1)  6  B.  B.  46  (6  Yes.  793). 
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think  fit  to  direct  and  appoint,  would  clearly  authorise  him  to       Doe  d. 
appoint  an  estate  in  fee  simple,  unless  controlled  by  the  context.  r. 

But  it  is  argued  that,  looking  at  the  context,  the  power  is  one     J-^c^son. 
of  division  or  distribution  only  *of  life  estates  between  the       [  •561  ] 
children ;  that  for  want  of  words  of  inheritance,  estates  for  life 
only  are  given  to  the  children,  and  these  estates  alone  (it  is  said) 
are  meant  to  be  operated  upon  by  the  power. 

It  must  be  admitted  that  the  language  of  the  deed  is  in  this 
respect  somewhat  obscure ;  but  we  are  of  opinion  upon  the  true 
construction  of  the  clause,  that  the  power  given  to  J.  Ashworth 
is  not  one  of  distribution  merely,  but  a  general  power  of  appoint- 
ment, under  which  he  might  appoint  the  reversion,  subject  to 
his  own  and  his  wife's  life  estate,  to  any  one  for  any  estate. 

This  construction  we  think  gives  e£fect  to  all  the  words  in  the 
sentence,  whereas  that  contended  for  by  the  lessor  of  the  plainti£f 
does  not  attribute  full  force  to  the  latter  expressions ;  to  none,  in 
truth,  but  the  word  **  divisions.'* 

We  think  the  meaning  of  the  sentence  is  this:  that  the 
reversion  and  remainder  is  to  go  to  the  child  and  children  as 
joint  tenants  (for  want  of  words  of  inheritance)  for  life  only ;  but 
this  limitation  in  favour  of  the  children  jointly  is  nevertheless 
subject  to,  that  is,  is  liable  to  be  a£fected,  controlled  or  altered  by, 
and  must  give  way  to,  any  direction  that  J.  Ashworth  may  give, 
as  to  the  division  of  that  estate,  or  any  other  division,  order,  or 
appointment.  The  e£fect  is  the  same  as  if  the  reversion  and 
remainder  had  been  limited  to  such  uses  as  J.  Ashworth  should 
by  deed  or  will  appoint^  and  in  default,  to  the  children  as  joint 
tenants  for  life  :  and  the  limitation  is  not  equivalent  to  a  limita- 
tion to  the  children  of  the  marriage  for  life,  in  such  parts,  shares, 
and  proportions,  and  subject  to  such  ^conditions  or  limitations  [  *562  ] 
as  J.  Ashworth  should  by  deed  or  will  appoint. 

The  only  remaining  question  is  whether  this  power  was 
executed  by  the  indentures  of  lease  and  release  of  1768. 

Of  this  there  is  no  doubt:  for  James  Ashworth  had  no 
interest  in  the  fee,  and  could  not  dispose  of  it  except  by  virtue 
of  the  power. 

No  objection  can  arise,  on  our  construction  of  the  power,  from 
the  circumstance  that  money  was  given  by  Ann  Heyworth  to  her 
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Dos  d.        father ;  and  indeed,  if  it  had  been  a  power  to  be  exercised  for  the 

9.  benefit  of  a  child  or  children  only,  this  would  not  have  been  an 

Jackson,     objection  at  law,  or  in  equity,  if  the  price  paid  was  referable  to 

the  life  estate  of  James  Ashworth,  of  which  the  deed  operated 

as  a  conveyance,  as  it  also  operated  as  an  appointment  of  the 

reversion  in  fee. 

Judgment  far  the  defendant. 
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Chattock  V.  Shaive 818 

INSURANCE  (MARINE)— 1.  Abandonment— Total  or  partial  loss 
— Stranding — Sale  of  ship  by  master— Ship  refloated  by  purchaser — 
Whether  sale  exercise  of  sound  judgment  by  master — Duty  of  master 
to  repair.     Doyie  v.  Uallas,  7o8 ;  Gardner  v.  Safvudor  ,         ,         .     767 

2.  Authority  of  managing  owner  to  insure— Joint  liability  of 

all  part  owners  for  premiums.     Robinsmt  v.  Oleadow        .         .         .     568 

3.  Interest   of  assured  —  Policy    on   goods  —  Double   sale  — 

Assignment  of  policy  to  vendor — Interest  of  first  buyer.  SjKtrkes  v. 
Marshall 72a 

4.  Particular  average  loss  incurred  by  stranding  of  lighter 

conveying  goods  from  ship  to  shore  —  Goods  insured  free  from 
average,  unless  general,  or  the  ship  should  be  stranded.  Hoffman  v. 
Marshall 626 

5.  Policy— "Lost  or  not  lost" — Execution  of  policy  after  ship 

known  to  be  lost.     Mead  v.  Davison 401 

6.  Rules  of  committee  of  insurers  —  Rule  that   "all  chain 

cables  shall  be  properly  tested" — Condition  precedent — Seaworthi^ 
ness,  admission  of  by  payment  into  Court.    Jlarrison  v.  Douylas  .    417 

INTERNATIONAL  LAW  —  1.  Conflict  of  laws  —  DomicU  — 
Husband  and  wife  —  Joint  and  separate  wills  bequeathing  same 
property  to  different  persons— Proof  of  separate  wills  in  England 
and  of  joint  will  abroad.    Price  v.  Denhurst 176 
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INTEBNATIONAL  LAW— 2.  Conflict  of  laws— Domicil— WiU— 
DCaterial  invalidity — Will  of  British  subject  domiciled  abroad  in 
contravention  of  law  of  place  of  domicil— Jurisdiction.  Thornton  v. 
Curlinff 191 

3. Act  done  by  British  subject  in  service  of  foreign 

state   lawful    according  to  the   law  of  that  state,   but  wrongful 
According  to  English  law.     Dohree  v.  Napier 741 

4. Promissory  note  made  in  France — Maker  after- 
wards resident  in  England— Limitation  of  action — French  law  of 
prescription — Lex  fori  or  lex  loci  contrartus.     Ilnher  v.  Steiner    .         .     598 

And  see  Foreign  Judgment. 

JUDQliENT— Registration — Notice.     See  Mortgage,  4. 

JTJBISDICTION— 1.  Of  Ecclesiastical  Court.  See  Husband  and 
Wife,  1. 

2.  Of  Foreign  Coiirt.     See  Foreign  Judgment. 

JT7BT — It  is  the  privilege  of  a  jury  to  decline  finding  any  other 
than  a  general  verdict.     Mai/or  of  Devizes  v.  Clark   ....     450 

JUSTICE  OF  THE  PEACE— Illegal  warrant— Issue  of  distress 
warrant  without  previous  summons  to  party  to  be  distrained  upon — 
Special  statutory  provisions  for  recovering  unpaid  gas  accounts. 
Painter  v.  Liverpool  Gas  Co,  .........     423 

LAHDLOBD  AKD  TENANT— 1.  Breach  of  covenant — General 
covenant  to  repair — Premises  kept  in  substantial  repair.  Harris 
V.  Jone^  ............     772 

2.  Bent  in  arrear — Limitation  of  action.     See  Limitations 

(Statute  of),  3. 

3.  Joint  covenant  to  pay  rent — Joint  liability — Whether 

extending  to  covenant  to  repair.     Copland  v.  Laporte    .         .         .     455 

4.  Distress  for  rent — Tenant  holding  over  after  notice  to  quit. 

Jenuer  v.  Clef^t/ 778 

5.  Bailiffs  employed  to  distrain  for  rent  arrear  need  not 

be  sworn  bailiffs  under  13  Edw.  I.  c.  37.     Jiegbie  y.  Ilayne    .  549 

6.  Fraudulent    removal  —  Seizure    of    goods  —  Special 

constable  called  in — Whether  necessary  to  call  in  ordinary  peace 
officer.     Cartwriijlit  v.  Smith 793 

7.  Ejectment — Disputing  landlord's  title — Possession  obtained 

by  fraud — Possession  must  be  delivered  up  before  disputing  title. 
Doe  d.  Johnson  v.  Baytup      . 359 

8.  Equitable  mortgagee  of  lease — Liability  for  covenants  in 

lease — Whether  compellable  to  accept  legal  assignment.     Lucas  v. 
Comerford 234 

9.  Fixtures — Cornice — When  removable — Damage  to  freehold. 

Avery  \,  Cheslyn  .         , 331 

10.  Lands  let  by  auction — Action  for  use  and  occupation — 

Whether  maintainable  by  auctioneer.     Krans  v.  Evans  .     343 
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LANDLOBB  AND  TENANT— 11.  Underlease— Sviction  of  under- 
lessee  by  superior  landlord  for  non-payment  of  rent — Covenant, 
breach  of — Covencmt  for  quiet  enjoyment — Term  not  to  commence 
until  future  day.     Ireland  v.  Bircham 532 

LIEN — Waiver  of  lien  by  taking  security,     fffwison  v.  Guthrie    720 
And  see  Solicitor  and  Client,  1. 

LIMITATIONS,  STATUTE  OF  —  1.  Acknowledgment  of  debt 
signed  by  agent,  whether  sufficient.    Hyde  v.  Johnson  .        .  737 

2.  Debt  due  at  testator's  death— Charge  of  debts  on  real  and 

personal    estates— Executors'    advertisement    for    debts.    Scott   v. 
Jones 29 

3.  Covenant  for  rent — Whether  action  limited  to  six  years — 

3  &  4  Will.  IV.   c.   42,  s.  3,  and  8  &  4  Will  IV.  c.  27,  s.  42 
(37  &  38  Vict.  c.  57).     Paget  v.  Foley 698 

4.  Possession  of  land — ^lyectment — Married  woman — Adverse 

possession  by  husband  to  exclusion  of  wife's  heir-at-law.    Doe  d. 
Corhyn  v.  BrainsUm 326 

5.  Purchase  of  Crown  lands.     *Sef;  Common. 

A  nd  see  International  Law,  4. 

MALICIOUS  PROSECUTION — 1.  Beasonable  and  probable  cause 
— Question  of  existence  of  probable  cause  left  to  jury.  McDonald  v. 
Rooke 609 

2.  Pleading — Evidence  of  probable  cause  under  general 

issue.     Cotton  V.  Browne 407 

MANDAMUS — 1.  To  compel  lord  of  manor  to  hold  court  leet  for 
appointment  of  constable.    R,  v.  Miluerton 386 

2.  To  Court  of  criminal  jurisdiction  to  alter  minutes  of  verdict 

— Verdict  erroneously  entered  at  trial.     R,  v.  Hewes     .  616 

3.  To  justices  to  levy  rate  for  which  there  is  a  remedy  by 

action  against  the  person  rated.     B.  v.  Justices  of  Middlesex  .         .     527 

4.  Churchwarden  —  Election,  validity  of — Mandamtts  to  arch- 
deacon to  swear  in  a  party  as  churchwarden,  on  affidavit  of  due 
election — Usage  to  swear  in  on  certain  day.  Ex  parte  Winfidd^  494 ; 
R,  V.  Archdeacon  of  Middlesex^  495 ;  Ex  jnirte  Duffield  ....     497 

5.  Nonsensical  return  to  mandamus — ^Return  of  having  done 

all  such  things  ^^as  should  be,  or  were  from  time  to  time  deemed 
necessary."     /?.  v.  Ouze  Bank  Commis8i(mers       .....     468 

And  see  Company,  1 ;  Ecclesiastical  Law,  3. 

MARSHALLING.     See  Executor  and  Administrator,  3. 

MASTER  AND  SERVANT— Discharge  of  servant  for  improper 
conduct — Recovery  of  salary  current  from  the  last  pay-day  at  tiie 
time  of  his  dismissal.     Ridgway  y,  Hunger/ord  Market  Co,         .         .     362 

MERGER.     See  Husband  and  Wife,  3. 

MONEY  PAID — Recovery  of  money  paid  under  forgetfulness  of 
facts.     Lucas  v.  Worsivick 798 
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MORTGAGE — 1 .  Covenant  by  second  mortgagee  not  to  bring  any 
suit,  &c.,  within  ten  years,  for  obtaining  possession  or  foreclosing — 
Whether  precluding  second  mortgagee  from  redeeming  first  mort- 
gagee within  the  ten  years  —  Postponement  of  right  to  enforce 
security.     RamshotUnn  v.  Wallis 278 

2.  Equitable  mortgagee  of  lease — Whether  liable  to  decree  for 

specific  performance  of  covenants  in  lease.     Lucas  y.  Comerford  .     234 

3. Deposit    of    lease  —  Whether  depositary  liable  for 

rent  and  covenants.     Moores  y.  Choitt         ....  .     236 


4.  Mortgagee  taking  under  general  power  of  appointment  by 

mortgagor— Judgment — Registration — Notice.     Skeefesv.  Hhenrly    141 

5.  Priority — Notice — Indorsement  of  notice  of  third  mortgage 

on  settlement — Rule  in  Dearie  v.  Hafl,     Jonts  v.  Jonts      .         .         .     249 


6.  Redemption  and  foreclosure  suit  by  second  mortgagee — 

Suit  by  assignee  of  subsequent  incumbrancer.    B(Kdh  y.  Creswicke    201 

7.  Right  of  second  mortgagee  to  compel  first  mortgagee 

to  transfer  security  to  him.     liamsMtom  y.  Waliis  .         .        .     278 

8.  Settlement  of  mortgage  debt — Foreclosure  action — Costs  of 


trustee  of  settlement,  a  defendant  in  the  action.    Bartley.  Wnkin     166 

NEGLIGENCE— 1.  Hire  of  Carriage  —  Liability  for  negligence  of 
driver.     Brady  y.  GHee 816 


2.  Of  carrier.    Sfe  Carrier. 


NEW  TRIAL.     Si'c  Practice,  2,  3. 

NTJISANCE — 1.  Pleading — No  allegation  of  twenty  years'  user  by 
defendants — Prescription.     Elliotsvn  y.  Feetham       ....     557 

2.    Special    damage   —  Jurisdiction  —  Injury    from    public 


nuisance  distinct  from  that  done  to  the  public  at  large — Bill  filed 
by  individuals  to  be  relieved  from  the  nuisance.  Sjtencer  y.  London 
and  Birmmglium  Railway  Co,         .         .         .         .         .         .         .         .159 

PARTNERSHIP— 1.  Evidence  of— Agreement  to  share  profits  and 
losses.     Green  y.  BenUy 539 

2.  Presumption  of  equality  of  shares.     Farrar  v.  Besinrk  .     820 


POWER — 1.  Execution  —  Deed  between  coparceners  and  their 
husbands  in  order  to  effect  partition — Limitation  of  share  of  one 
coparcener  (after  life  estates  to  the  parents)  ^^  to  the  use  of  the 
child  or  children"  (without  words  of  inheritance)  *^for  ever,  subject 
to  such  divisions,  directions,  orders,  and  appointments  as  the 
husband  by  will  or  deed  shall  think  fit  to  direct  or  appoint  " — 
Whether  giving  husband  general  power  to  appoint  the  fee-simple. 
Dtte  d.  Ohadvnck  y.  Jackson 823 

2.  Legacies  by  will '  ^  to  be  paid  out  of  the  moneys  invested 


in  my  name  in  the  four  per  cent.  Government  securities  " — Only 
one  fund  in  names  of  trustees  over  which  testatrix  had  power  of 
appointment.     Mackinhy  y.  Sisint 240 
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iii^L'T  FOWEB — 3.  Limited  power  of  appointment — Whether  limitation 

^<^~  controls  absolute  gift  by  same  instrument.     Barrymore  v.  EUis    .      77 

>t  lEor!- 

g^g^  PBACTICE — 1.  Costs  —  Foreclosure  action  —  Costs  of  defendant 

trustee.     Bartle  v.  Wilkin 166 
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2.  New  trial — Application  to  set  aside  verdict  of  jury — Charge 

of  Judge  requesting  jury  to  find  particular  fact — General  verdict. 
■  '"  Mayor  of  Devizes  Y.  Clark      • 450 

}le  for  PBACTICE  —  3. Misdirection  —  Judicial     opinion     upon 

-'  question  of  fact.     R,  v.  Inhabitants  of  Whitney  ....     329 

ent^  4.  Notice  of  motion — Affidavit  of  service — Time  within  which 

■i  W.  affidavit  must  be  made.     Lord  Milltown  v.  Stuart    ....       85 


o.  Parties — Trustees — Breach  of  trust — Action  by  cestui  que 

trust  to  recover  trust  fund.     Munch  v.  CockertU       ....     165 

6.  Pleading — ^Evidence  in  reduction  of  damages — Payments 


to  plaintiff  not  pleaded  by  defendant.     Shirley  v.  Jacobs  531 

7.  Production  of  documents — Documents  relating  to  borough 

— Production  by  steward  of  borough,  who   was  also  solicitor  to 
lord.     B.  V.   Woodley 810 

ts^  PRINCIPAL  AND  SUBETT— Partnership  debt—Bonds,  joint  and 

>  several,  giving  time  to  one  surety.     OakeJey  v.  Pasheller  .         1 

PROHIBITION.     Set  Ecclesiastical  Law,  4. 

QJJO  WARRANTO — 1.  Corporation— Commissioners  with  large 
municipal  powers  appointed  under  special  local  Act— Election  of 
Commissioners.    B,  v.  Beedh 437 

2.  Steward  of  borough  (also  a  solicitor),  whether  bound  to 


produce    documents    relating   to    borough  —  Public    documents  — 
Documents  concerning  lord's  interest  in  borough.     B,  v.  Woodley    810 

3.  Whether  information  lies  for  the  office  of  governor  and 


director,  elected  annually  by  rated  inhabitants,  under  a  local  Poor 

^  Act,  and  having  power  to  maintain  a  nightly  watch,  to  make 

^  orders  to  regulate  the  poor  and  the  watching,  to  determine  how 

much  money  shall  be  raised  for  the  poor  and  the  watch  and  other 

parochial  powers.     B,  y.  Bamsdeu 431 


4.  Whether  information  lies  for  the  office  of  trustees  luider 

a  public  local  Act,  elected  by  occupiers  in  the  parish,  and  taking  an 
oath  of  office,  with  power  to  appoint  salaried  treasurers,  collectors, 
Ac,  of  monies  raised  under  the  Act,  accoiuitable  to  themselves  ; 
to  pass  bye-laws  with  penalties ;  and  to  impose  rates,  &c.  B,  v. 
Hartley  ............     434 

RATE — Sewers  rate — Sewers  Act— Qeneral  benefit  derived  from 
sewer — Benefit  remote  but  immediate.     Soady  y.  Wilsfm        .        .    379 

REGISTRATION— Judgment— Notice.     See  Mortgage,  4. 

REVENUE — 1.  Land  Tax— Distress— Right  of  collector  to  take 
constable  into  house  when  demanding  payment  of  arrears  — 
Apprehension  of  violence.    B,  \.  Clark 389 

2.  Stamp    duty — Sale    of  interest   in   indivisible    chattel — 

JLgTeeTaent  for  sale  of  undivided  moiety  of  a  horse,  whether  an 
a^eement  for  the  sale  of  goods  within  the  exception  in  the  Stamp 
Act.     Mar  son  v.  Short 544 
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&AXE  OF  O00D&— 1.  Contract — Sale  effected  through  broker — 
Bought  and  sold  notes  as  evidence  of  contract.    Hawes  v.  Forater    803 

2.  Property  in  goods— Acceptance — ^Befusal  to  accept  must 

be  within  reasonable  time.     Coleman  v.  Oibson        .        •        •        .    770 

3.  When   property   passes  —  Delivery — Trees    marked   and 

measured  but  not  taken  away — Lien.     Tansley  v.  Turner      .        •    564 

4.  Warranty — Contract  to  sell  '^mess  pork  of  Scott  A  Co." — 

Evidence  of  trade  usage.     Powell  v.  Horton 689 

5.  Horse,  sale  of — Warranty,  breach  of— Horse  not  returned 

by  buyer — Neglect  to  inform  seller  of  unsoundness.    Pateahcdl  v. 
Tranter 334 

6.  Warranty — Mere  badness  of  shape,  though  rendering 

the  horse  incapable  of  work,  is  not  unsoundness.    Dickinson  v.  FolleU 

801 

7.  Agreement  for  sale  of  undivided  moiety  of  horse.     See 

Revenue,  2. 

SEA-SHOSE — Custom  to  take  sand.    See  Custom. 

SETTLEMENT— 1.  Covenant  to  settle  amount  of  wife's  fortune- 
Non-payment  of  portion  to  husband — Widow's  right  to  be  paid  out 
of  estate.     Lang  v.  Lang 220 

2.  Construction  —  Portions  —  Exception  of  *^  eldest  or  only 

son."     Spencer  Y,  S2)encer Ill 

3.  Marriage  articles — Construction — Power  of  appointment  in 

husband  if  no  issue  of  marriage  living  at  death  of  survivor  of 
husband  and  wife~<'  Issue  "  construed  <<  child."     Swift  v.  Swift    145 

SHIP  AND  SHIPPING— 1.  BUI  of  lading— Estoppel— Bill  of 
lading  signed  for  more  goods  than  put  on  board.     Bates  v.  Todd  .     766 

2.  Freight — Voyage  not  completed — Loss  of  ship — Balance  of 

cargo  forwarded  to  destination  at  charterer's  expense — Freight  |>ro 
ratd,     Mitchell  v.  Darthez 658 

3.  Insurance — Presumption  of  authority  of  managing  owner 

to  insure  ship  in  adventure  in  which  all  part  owners  interested. 
Rohinson  v.  Glcadoiv       ..........     568 

SOLICITOB  AND  CLIENT— 1.  Costs— Lien— Deeds  in  possession 
of  defendant's  solicitor — Order  for  delivery  to  plaintiff.  Bdl  y. 
Taylor 162 

2.  Injunction — Solicitor  acting  against  former  client  in  action 

for  rescission  of  contract  which  the  solicitor  had  himself  negociated. 
Daviesv,  Clough 171 

3.  Privileged  communication.     See  Evidence,  9. 

STAMP  DX7TT.     See  Revenue,  2. 

SUNDAY  OBSERVANCE  ACT.     See  Apprentice. 

THEATRE — Ghrant  of  right  to  use  boxes— Whether  binding  on 
assignee.     ^See  Contract,  2. 
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,^[^7  TBA^BE  NAME— <«  Howqua's  Mixture  "—Blend  of  teas— Rival  tea 
«old  under  same  name — Injiuiction — Misrepresentation  by  orig^inal 
seller  as  bar  to  remedy.     Piddiny  v.  How 231 


I  i>- 


TBOVEB  AND  CONVEBSION— Lien— Loss  of  lien  by  conversion 
ked  vi  of  ^ods.     Scott  v.  Newington 786 

TBX7ST — 1.  Appointment  of  new  trustees — Settlement  in  Scottish 
form  —  Disclaimer  by  one  trustee  —  Appointment  of  three  new 
trustees  by  will  of  surviving  trustee.     Sands  y,  Nugee   .  .135 

2.  Breach  of  trust — ^Action  by  cestui  que  trust   to   recover 

trust  fund — Parties.     Munch  y.  Cockerell 165 

3.  Fraud  by  cestui  que   trust — ^Fraudulent  transfer  of 

3tock — ^Assignment  of  life  interest  in  estates  to  person  with  notice 
of  fraud  —  Impounding  interest  of  cestui  que  trust  —  Receiver. 
Wiiodyatt  V.  OresJey 153 

TRUST  FOR  SALE  —  Agreement  for  underlease  —  Specific  per- 
formance— Trustees  luiable  to  sell  property — Cestuis  que  trust  not 
parties.     Einna  v.  Jackson   .         .         .         .         .         .         .         .         .163 

rtiiB^  VENDOR  AND  PURCHASER— 1.  Investigation  of  title— Costs— 
laidoCi  Title-deeds  in  hands  of  persons  residing  in  different  parts  of  the 
•  *'  country — ^Expense  of  sending  clerk  to  compare  abstract  with  the 
deeds.     Hughes  v.  Wynne 110 
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2.  Option  to  purchase  within  three  months  —  Purchase  not 

completed  within  period.     Dawson  v.  Dawson 197 

3.  Sale  of  estate  —  Agent  for  sale  —  Authority  to  receive  pay- 
ment.    Mynn  v.  Juliffe 802 


'^.f  "^^  S&l®  ^y  auction— Leaseholds — ^Misdescription — Conditions 

of  sale  —  Part  of  property  essential  to  enjoyment  of  remainder  held 
under  separate  tenancy  at  additional  rent— Compensation  or  rescis- 
sion of  contract.     DoheJf  v.  Hutchinson 408 


5.  Sale  under  decree— Report  against  title — Costs  of  purchaser. 

Att.'Oen,  V.  Cor}ntration  of  Newark        .......     109 

6.  Contract — Statute  of  Frauds — Name  of  vendor  not  appear- 
ing in  agreement — Agreement  signed  by  purchaser  and  auctioneer 
only  —  Particulars  of  sale  on  same  paper  containing  name  of  vendor 
and  description  of  premises.     Laythoarp  v.  Bryant  .         .         .     709 


WATER — Canal  Company — Statutory  authority  to  purchase  land — 

Conveyance  —  Necessity  of  conveyance  being  in  writing.       Doe  d. 

.cti<?  Bohins  V.  Warwick  Canal  Co 642 


J  Off 


WAY.     See  Highway. 

WILL — 1.  Construction — Annuity — Annuity  secured  by  testamen- 
tary charge  upon  wasting  property  —  Rule  in  Howe  v.  Lord  Dartmouth, 
Fryer  v.  Buttar 216 

2.  Auditor — Direction  as  to   employment  of  particular 

person — Right  of  trustees  to  remove  person  so  appointed.     Williama 
v.  On-bet 200 
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WILL— 3.  Construction — Bequest  of  fund  in  trust  for  A.  for  life, 
and  after  her  death  in  trust  for  all  and  every  the  children  of  B.  and 
C.  who  should  attain  twenty-one— Children  of  B.  and  C.  bom  before 
eldest  child  attained  twenty- one,  right  of  to  a  share  on  attaining 
twenty-one.     Clarke  v,  (larkr 101 

4.  •^—  Charge  of  debts— Particular  estate  devoted  to  pajnnent 


of  debts  in  aid  of  personal  estate— General  charge  on  real  estates. 
(havta  V.  fh'avta 92 

a.  Charity — Mortmain — East  India  stock  was  not  within 


the  Statute  of  Mortmain ;  and,  therefore,  a  bequest  of  East  India 
stock  to  a  charity  was  vaUd.     Att,'(reii,  v.  GiUa      ....     268 

6. Qift  of   residue  to  ^'such  benevolent  charitable 


and  religious  purposes"  as  trustees  should  think  fit — ^Uncertainty. 
Willhtms  V.  WiUiaim 269 

7. Jews — ^Bequest  to  enable  persons  professing  the 


Jewish  religion  to  observe  its  rites.     Sfroita  v.  (ri^hlam!*!  .     244 

8.  Devise — Estate  -  Power  superadded  to  absolute  gift — 


Devise  with  intent  that  devisee  may  enjcy  land  during  her  life,  and 
by  will  dispose  of  the  same.     Dve  d.  Iltrhert  v.  ThcinuH    .        .        .     337 

9. Gift  to  attesting  witness — Avoidance  of— Three 


other  witnesses  to  will.     Ihn-  d.  Tatj/cr  v.  MifL<        ....     795 
10.  **Die  without  issue,  not  leaving  any  children" — 


Express  gift  for  life— Gift  over — Estate  tail  by  implication.    Machll  v. 
Wevdin'j^  79 ;   SirnmojiS  v.  Simmonii         .......       82 

1 1 .  Domicil — Material  invalidity — Will  of  British  subject 


domiciled  abroad  in  contravention  of  law  of  place  of  domicil  — Juris- 
diction.    Thornton  v.  (Uirlimj 191 

12.  Future  gift — Children  born  before  period  of  distri- 


bution— **  Issue."     Ilvather  v.  Winder 261 

13.  Gift  to   class — Death  of  object  of  prior  gift  before 


death  of  testator — Share   of  deceased  beneficiary — ''Issue" — Sub- 
stitutional gift.     Smith  w  Smith 203 

And  8fe  Giles  v.  Giles       .........      205 

14.  Gift  to  daughter  for  life,  and  after  her  death  for  her 


executors  and  administrators — Invalid  will — Eight  of  husband  to 
beneficial  interest  as  administrator.     Wall  is  v.  Tuijlvr  .  .167 

15.  Legacy — Ademption — An    unauthorized  investment 


of  a  fund,  part  of  which  has  been  specifically  bequeathed,  does 
not  work  an  ademption  of  the  specific  bequest.    JJasan  v.  Brandon     147 

16.  Option  to  purchase — Purchase  not  completed  within 


time  given  in  option.     Src  Vendor  and  Purchaser,  2. 

17.  Precatory  trust— *' Advise  " — Devise  of  copyholds  to 


testator's  son  advising  him  to  settle   it  upon  particular  person. 
Parker  v.  Hot  ton     ...........     285 

18.  "Property" — Devise  of  **  all  property  which  I  am 


possessed  of,  which  is  not  settled  by  either  of  my  marriage 
settlements,"  whether  passing  reversion  in  fee  of  estate  limited  to 
testator  by  his  marriage  settlement.     Jones  \.  Skinner  ,  .    274 
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WILL — 19.  Construction — Bemoteness — Bequest  to  sach  children 
of  testator's  daughter  as  should  be  living  when  eldest  should  attain 
twenty-four.     Doddw.  Wake 245 

20.  Residue,  gift  of—**  Issue  "—Survivorship.     Oibhs  v. 

Tait 136 

21. Gift  to  daughters  and  their   **  husbands    and 

families" — Uncertainty — ^Absolute    gift    to    daughters.    Rohiruon  v. 
Waddelow 138 
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intermediate  interest  for  maintenance.     Taylor  v.  Bacon       .        .120 
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living."     Archer  v.  Jegon 218 

WORDS— <«  Advise."    .See  Will,  17. 

**  Eldest  or  only  son."    See  Settlement,  2. 

**  Issue."     Set  Settlement,  3;  Will,  10,  12,  13,  20. 

**  Lost  or  not  lost."     See  Insurance  (Marine),  5. 
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